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ELOGE OF M. POTHIER 


Pronounced upon bis deccafe, in the Univerfity if Orleans f 
by M. Lt Trc^he, the King's Jdvocaie, in the FrefidiSl 
OrL'cl/is, 


FIRST PART. 

M POTHIER was born at Orhansy on the 9tli of 

• J699, of an honourable family, his hither was a C%unfdlor oi 
t-hc Prefidial there. He was born with an extremely feeble confiitu- 
tion, which he (Irengthcncd by temperance and fobriety, and by the 
difpofuions afterwards excited by lludy and application. The mill'd^ 
like the body, by want of proper exercife, lofcs the ufe of its 
faculties, which are rendered torpid by inaftion. The chief nd.- 
vantage of an inftruftor coiifills in fubduing levity by application, 
in regulating and moderating the imagination, in forming the 
judgment, in giving refourccs to the mind, by accuftoming it to 
reliecl, to examine^ to difeufs. But talent in iidlrudfors is in- 
Tmitely move rare, than fnitable difpofitions in pupils; and how 
many perfons arc rendored incaprible of ferious and conne<3;ed 
(tudy, for want of adequate cultivation ! 

Poihier was entirely dellitute of fuch a fli fiance* He loft his 
father at the age of five, and had no refourccs for his education, 
but in himfelf. The College of Jefuits was then very feebly fup- 
ported, he ftudied there with advantage, bccaufe perfons of genius, 
if placed in their proper courfe, are indebted for their progrefg 
only to themfclvcs. The great authors of antiquity wTre his 
rnafters ; as foon as he w'as capable of underftanding their works^ 
he conceived that rclifh for them, which is the fureft harbinijer of 
fuccefs. Afiyied by a happy memory, and a great readJhefs oi per- 
ception, he completed his ftore .of* erudition without afilllance, 
and acquired a fund of literature, which he ever afterwards re- 
tained, without having leifure to cultivate it, and that accuracy of 
diferimination,* which is the moi> valuable fruit of a judicious 
ftudy. 
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^ Eloge of PoTiii^ 

in the fcience of la^, fon droii) in tht 

Jmk of Orleans^ upon which he was deftined to refle£l fucli 
J;t^t Celebrity j and had there even Icfs afiiftance in this purfuit, 
WUn he h<td received at the college, in tlie cultivation of literature, 
flrtlie profeflbrs who then occupied the chairs of the univerfity 
were abfolutely indiflerent to the progrefs of the ftudents, and 
fatisfied themfelvcs with delivering fome unintelligible leftures, 
* *vithout deigning to accommodate themfelvcs to the capacity of 
their hearers. What they taught was not properly the fcience of 
jurifprudence, a fcience in itfelf fo beautiful and luminous, but of 
which they prefented nothing but thcpcrplexities and contradiftions, 
foreign to its nature, ami introduced by the ijicapacity and infidelity 
of tlic compilers of the pandeftsj inftead of giving an inftruc- 
tivc explanation of the texts, they entirely filled their lefturcs 
with the fubtle queftions invented and multiplied in the fchoois 
Sc controverfy. 

From their mode of tuition, it might be fuppofed, that their 
only objedi was to exclude the (Indents from the fandluary of the 
liiws, by the difgud which their inilrudlion v^iis calculated to 
excite; like the ancient Patncians^ v/ho in order to keep the 
l^eople in fubjedlion, concealed from them witli fo much care the 
formulae of adlions; and appropriated to themfelvcs the knowledge 
.of the laws, which they ftudioufly enveloped with a veil of 
inyftery. A tuition fo dcfcd.live could not fatisfy the folid and 
judicious mind of Pothicr; ffirtunately lie was capable of fur- 
mounting it; he perceived the dcfcdls of it, and fuppiicd by his 
own induftry the w'ant of other afliflance. In every fcience the 
fu ll fteps are attended with the greatcfl difliculiy ; thefe he fur- 
mounted by the ferious ftudy of the inlhitutcs, alliited by the com- 
mentaries of Vlnnhis^ and thus prepared hinileji for penetrating 
to the very fourccs of juridical fcicncc; and it was orilained that 
he fhould exhibit in the intercourfe of civil life tlie molt ftriking 
‘example of every focial virtue, and become the oracle of jiirif- 
prudence to Lis contemporarits: and poflerity. 

He decided upon embracing the functions of magiilrncv, and 
was received a counfcllor of the PreJidinU in 1720. His choice 
of fituation entirely determined that of his fiudics : from that 
jtimj^ literature was^only admitted as a traiifient amufement, 
and he wa’s afterwards obliged entirely to abandon by the mul- 
tiplicity of his occupations; but from thefe flowers he had gathered 
the moft valuable fruits, an acqqaintance with the beft authors, 
and the habit of writing in Latin, which became* fo neceflary fo 
him. In converfation with life friends, his memoVy prefented the 
fineft paflages of Horafff^ and of Juvenal^ to \v];^ofe force and 
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Eloge of PoTHlEBL. 3 

energy he was principally attached^ and he recited* &'em ttith a 
fpirit peculiar to himfclf. 

For the firft ten dr twelve years after his receptioni he joined 
t(^ the itudy of jurifprudence that bf religion a^ theology^ 
which he was fond of deriving from their fources, and principally 
from St. Augujiin^ ind thofc great men, the Mejleurs de Port Royals 
for whom he had the higheft veneration, M. Nicole was always his 
favourite author, as he is of all judicious perfons, who preftr 
folidity of rcafoning to the charms of eloquence. 

But this particular ftudy never infringed upon the duties of hil 
employments. His great facility, and a rigorous economy of his 
time, gave him fufficient opportunity for both. He was the firft 
hiagiftrate in the bailliage of Orleans^ w^ho exercifed the right of 
giving an opinion in the cafes which they are appointed to 
report* while under twenty-five years of age; and never was 
a deviation made from the general praftiee with greater ad- 
vantage. While he was beginning in his ftudy to aequire that 
fund of knowledge, which from the mod affiduous application of 
fifty years became fo rich and extenfive, he was learning the ap- 
plication of it at the Palace by that pradlice, of which nothing 
can fupply the deficiency. To this he added frequent convcrfatioiU 
with ail advocate of great erudition ; his very walks were conferen- 
ces; and he moft frequently afibciated with a friend, with whom 
he had learned lUtliany and they difeufled the queftions that oc- 
turred to them in that language, for the fake of prcferviiig their 
farniilarity with it. 

He had fcarcely attained his majority, (:?.5) when the extent of 
his acquifitions v/as perceived at the Palace. When he fiad to ftudy 
any fubjeft, he compof^ a treatife upon it, being perfuaded that 
the beft, and perhaps the only method of becoming^flhafter of a 
fcience, is to difeufs it in writing. The neceflity of a juft con- 
ception, in order to produce a juft expreffion, of arranging his 
ideas in proper order, of contemplating them in their various^ 
afpefls, habituates the mind to ^application, and accuftoms it ta 
accuracy and method; an advantage which can never be acquired 
by reading, however frequently repeated. 

Pothier no fooner began to ftudy the digeft, than he perceived 
that invincible attraflion, which Mallebranche experienced. in the 
reading of Drearies-. He felt his vocation, and followed it. 

The laws of the Romans form a /nore interefting part of their 
hiftory than their viflories and conquefts* But if the knowledge 
of them had jpeen nothing more than an objeft of curiofity, the 
labour of Pothier would have only been of moderate utility, and 
we may be aiTuredi that he would not have undertaken it. But 
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4 El(^e of PoTHifiH. 

the Rotnan laVs will be regarded in all ages, and all nations, ai 
the real fource of right and jufticc. After deducing what par- 
ticularly concerns the manners of the people, their conftitution, 
and formi^ of procedure, the remainder is derived from the real 
principles of juftice and injuftice, applied to the various a£tion$ 
and relations arifing in the intercourfe of fociety. 

The civil law became therefore the principal objeft of his ftudiesj 
he was fixed to it by that attachment, which is the pledge and har- 
binger of fuccefs. But, the farther he advanced in this labour, the 
more fenfible he became of the imperfeftion and diforder of the com- 
pilation of the Roman laws which is at prefent extant. He was not dif- 
gufted with this defeS; without his knowledge he was deftined to 
repair it. Every jurift, fince the difeoveryof thepandefts, had felt the 
inconvenience of this diforder, and had furmounted it for himfelf 
by dint of application $ but none of them had ventured to remove the 
difficulty for others. It would not have occurred to Pothier^ if he 
had not been engaged in it in a manner which prevented his de- 
clining it. He had begun the employment for his own ufe; 
but his modefty did not allow him to form the defign of com- 
pleting and publifhing it. He judged of the difficulty of the 
attempt by the ill-fuccefs of Vigelius^ a celebrated German, who^ad 
attempted it; but he had finiflied the paratitles upon the panders, 
and this was making a ft art. He had alfo formed a plan for rc- 
ftoring the order of the texts, and had executed it with refpefl: to 
feveral important titles. He cdihmunicatcd one of thefc ellays to 
31. Prevot de la Janesj Counfellor of the Prejtdial^ and Profcflbr 
of French law, who judging of the poffibility of fuccefs from the 
fpecimen which he faw, devifed a method of overcoming tlic 
modefty of Pothier. 

He apprtied the Chancellor D*AgueJfeau of the merit and talents 
of the author, of his plan, and his fuccefs. The Chancellor^ who 
difeerned all the importance of the undertaking, requefted M. de 
la Janes to encourage Pothier to proceed; and at length he 
promifed what was defired of, him, and devoted himfelf entirely 
to accomplifhing the engagement. He fent the Chancellor feveral 
fpecimens of his progrefs, with which that magiftrate exprefled 
great fatlsfaftlon, and invited him to come and converfe with him 
refpeiUng the undertaking, and communicated his own views of 
its perfefiion in a letter, which equally manifefts his ^reat erudition 
and his fentiments concerning this performance 

* It may be acceptable to Infert fomc extraftf from the letten of» tbe Chancelkr to M. 
PotJiief, they arc to be found io the Caljnet of M. de Janes, who qolledted them. Thefc, 
letters maalfcd the eiudlUon of the CbamflUr, bis eftteai for the author, and the idea he had 
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To^ew the extent and value of the labours of ToAitr^ it 
is neceffary to give a iketch of this work. 

£>r%ied of (hit work, the execution of which he had my much at heart, llfeepprobatiea 
of fuch a man as D'Aguejffiau the higheil of commendations. 

The firft l«tter has not been found, the fecond is as follows s 

I have received your work upon the title De Solutmibut^ and (hall take the advantaga 
of the firft moment of leifure, to examine it with all the attention due to a work of mucl^ 
difficulty if rightly executed, and of which the mere undertaking is laudable. I (hall com- 
municate to you with pleafure my refledfions upon it, in order to alTiO; you in affording to 
the public the fruit of your labours.**— -Fr6. 7, 1736. 

Thrd letter : ** 1 am highly gratified with what I have feen of the work which you 
have undertaken, and which is pretty far advanced, upon the Roman jurifprudence ; and 1 
difcover in >tan order, a neatnefs, and a precifion, which will render rt as ufeful as the under* 
taking it is laudable. It appears to ms, that it may be carried to a (lill greater degree of per- 
fe<ftion, and a few remarks which J made in reading it may have that tendency* As it would 
occupy much linie to go at length into this fubje^ in writing, 1 (hould be happy to havt 
foirie converfat'un with you, in order that 1 may lay my thoughts more fully before you : 
your vacation is approaching ; and if you would take the opportunity of pafiing two or three 
days at Parix^ 1 (hail be proud to be acquainted with a man of your merit, and to impart to 
you my refic^ti*.' s. But if you have no other reafons for bringing you here, you bad better give 
me notice of the time when you think of conaing, in order that 1 may acquaint you whether 
1 (hall be at leifure at any particular time that may be convenient to you. The good uft 
which you make of your leifure induces me to pay this attention to your time, which you 
will regard as a proof of the efieem with which I am, &c.**— Sr/r. S, 1736. 

Potbier went to Paris in confequence of this letter, and had a confinrence with the Cban» 
ctUor^ who fent him, on the 24th September^ a paper conuining his view of the perfection of 
the work. It may be feen, that Potbier availed himfelf of it. The Chancellor ends this little 
memo] re by a comparifon of the work of Pigelius with the plan of Pott^er, which ia fo fu- 
perior to it. He thus expredes himfelf : 

“ The work of Vigtlius^ who had in contemplation a plan very (imilar to that of Potbier^ 
would be of great fervice to him; there ia fomething better, and more ufeful in the defign of 
Pot bier, bccaufe he only ufes the terms of the laws, and gives the text in its purity ; in (lead 
of which, Vtgehus writes almoli always in his own terms, without confining juimfeif to the 
exprclfions of the juries, and contents himfelf with dating the principles of the laws which 
he refers to.** 

Pcth 'ur was accudomed to fend parts of his work at different times to D'A£tltJfeaUf giving 
him an account of his progrefs, as may be obferved by the anfwers relating to them. 

1 obferve with pleafure the perfeverance with which you continue' to apply to a work fo 
vad and laborious, as that of which you have already compleated a confidcrable portion. 1 havo 
long reproached myfelf for my filence, with regard to the lad fpecimens you fent to me 5 but 
befides that 1 have not had Co much time as 1 could have wi(hed to write to you upon thia 
fubje^l, 1 think it will be better to let you advance in your woik, with which 1 have been 
much pleafed, bscaufe the remarks which may be made upon it will come With move ad- 
vantage after a revifun of the whole performance. It were to be wifhed that yoq had adidants 
capable of diminiihing your labours, by dividing them with you. You will favour me by 
acquainting me from time to time with your progicrs.’**^yflii. 1, 1739. 

<< 1 could not find time fooner to anfwer your letter Klpedtljag yc^ur great work. *I per*, 
eeive with pleafure^that you ga on witH indefatigable application, ard invinci1>le courage. 
The analy Tea which are to be placed at the head of each title wUI be of great u(e to dudents ; 
they form, as ii were, the elements of civil jurifpnidence ; you will he the fird to profit by 
the views which this work gives you, by bainging what you have done fo well to a dill 
greater perfeflion. It’would be very defirable for you to find fome one who could aflQft yon 
with regard to the notai 1 I cannot fulficienly praife (he condancy and dlligeocei with which 
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The law of'tlic twelve tables was the foundation of the Romnn^ 
fivil law. This celebrated law, the principles of which were ob- 
tained by fending an embaffy into Gnece, and which fo many 
great men^have extolled above the moft vaunted works of iRc 
philofophers, was of fingular brevity and fiinplicity. By degrees, 
the aid of interpretation was found neceflary in applying it to the 
multitude and variety of occurrences; this, from time to time, oc- 
eafipned an immenfe number of commentaries and explanations. 
Thefe various expofitions of the law of the twelve tables were the 
fource of what is called the Civil LaiUy in a ftrift fenfe ; and as 
eontra-diftinguilhed from the laws, (jus prude fitum interpretatkne^ 
vel difputatione fori introduElumy) of which it had not either the 
charafter or authority. The Prators adopted this jurifprudence, by 
which they found a method of molifying the law of the twelve 
tables, and of mitigating its cxceflive llriftnefs; and as the new 
jurifprudence was not as yet invariably fixed, they announced by 
their edi£ls, at the commencement of their magifl.racy’'^, the prin- 
ciples by which they intended to judge. The formula invented for 
the profccution of aflions were likewife a part of the civil lawji 
which had become fo confulcrable even in the time of Ciccrc^ that 
he was induced to complain of its imnicnfity. 


you continue to devote ycmrfelf to a work fo painful and immenfq, nor afliire you with bow 
much eftceir I am, 23, 1740. 

You will take the trouble of letting me know to what the necelTary expcnce of a copy 
of this work will amount.*'— 10, 1741. 

M, Poibier made a journey to in 1742, as appears by the fallowing letter! — 
I have placid your firft memoir in the hands of 71 /. iTArgenJon, who is not l^fs difpofc 4 
than myfelf to procure for you every accommodation which you may have occation for. 
In the impreilion cf the great work which you have nraf^ fi ni/hed with indefatigable labour. 
1 am to hcaf* 5 rom him to-morrow morning, and if you w^iil call at my houfe in Parh^ 015 
IVtdntJday morning, I iball be able to give you a mere prccife anrwtr."**-M^rc/; 3, 1742. 
M. Pothier publiHied his profpedtus in 1744, and received the following letter from the 
, Chancellor on the occafion;— ** 1 received with much pleafure the profpedtus of your great 
work j you know how much I approved the dehgn, and the different fpccimens of it whicl^ 
X have feen. The laft which you have ^ad printed completes the favourable idea I had 
formed of your work, and the form of the impreilion and the charafter feem convenient. 
1 ihail take care to have it announced in the Journal dec S^avansy in order to procure imme- 
diately the greaiell number of fubferiptions poffib^e. They will not wait long if the im- 
preilion cf t^e public always correfponded with the merits of a work.”— Dec, 6, 1744. 

€t Indoubt not, you will employ this year as ufefully as the others, in finiihingand printing 
the great yi^o^lc which has oditupied you fo long, and which appears to have met with a more 
favourable reception from the public. If the two titles, .De Verborum Sigi-foationcy zi^ 6 DeDU 
varfo Regulis Juris areent'irery finiihed on your part, I ihould be glad if you would 

fend them to me, or bring tliem when you may have occafion to viiit Paris, becaufe 1 have 
taken fome views of thefe two titles, from whidh I think you may derive fome advantage, in 
order to give them all the perfedlioo necei|ary, if you have not already anticipated me.*’— 
yaa. 10, 1745. ' • 

* Originally the Pr^/0ri judged without any reilriftioa^ 
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!But what prodigious accefTions did it afterwards receive, not 
only by the Senatus confulta^ which under Tiberius acquired the 
force of laws, and by the conftitutions of the emperors, but Hill 
more by the decifions, the confultations, and the wripiigs of the 
jurifts, TrebatiuSy Labeoy Capita^ Sabinusy ProculuSy JulianuSy Afri-- 
catiuSy CaiuSy Sceevolay Papiniatiy PauluSy Ulpiatiy Aquilny and many 
Others too numerous to mention. Their decifions had not the 
force of law in thcmfelves, but by ufage they had acquired a ve’iy 
great authority; they w^ere confulted and followed in juridical 
determinations, and wCre regarded as a kind of unwritten law. 

The civil law, derived from fo many different fources, had in a 
feries of time beegme an immenfe collecSlion, a:id its extent was 
fo vafl: as to threaten its ruin. The changes which took place in 
the conftitution, in manners and religion, after Conflantinople had 
become the feat of Empire, had ncceflarily produced feveral altera^ 
tions in the ancient law, and the knowledge and the ftudy of it 
had by degrees fallen into negleft. 

It therefore became very defirablc to conftru£t from fo many 
fcattered materials a fingle and regular edifice. How fortunate 
would it have been if fo important a work had been executed in 
a more learned and enlightened age, inftead of being deferred to 
the fixth century, when it was undertaken by the order of Jufiniatiy 
Ota time when tafte had degenerated, and barbarifin had begun to 
disfigure the Roman Empire. 

A work which would have demanded one of thofe Illuflrious 
jurifts who had not appeared for many ages, was committed to 
Tribomaiius, But although he was very unequal to the under- 
taking, he might have rendered it lefs defedrive if he ha*l employed 
the requifite time, and had executed it with more mature reflec- 
tion. He Tiad to perufe and abftradi the works awtl particular 
treatifes of a multitude of jurifts, forming two thoufand volumes ; 
he had to compare the texts, to arrange them in a fuitable order, 
to retrench a great number, adliering only to what was efiential ^ 
to fclcfl: upon every fubje£l what^was mod important ; to remove 
contradidiions, without negledling to fliew the different opinions 
of the moft diftinguiftied jurifts upon controverted queftions ; to 
preferve the. knowledge of the ancient law, and to eftabliih the 
alterations which had been made in it. 

• • 

He allotted only three years to this labour ; and with what ne- 
gligence ariS diforder was it executed ! 

The ancient law is disfigured, not only by want of accuracy, but 
frequently by,tlefign ; feveral texts arc altered by interpolated addi- 
tions, for the purpofe of accommojfating them to the new fyftem. 
Wc are deprived of the knowledge of the ancient manners and laws 
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which ftill exiftcd in the time of Jtfinian; and the traces which are 
left are rendered very obfeure; fo that it is only by dint of labour, 
examination, and conjefture, that wc can diftinguifh what was 
then perfefily clear, and might cafily have been preferved fro«i 
confufjon. We have only fonic feattered fragments of the law 
of the twelve tables, of which all the texts ought to have been 
inferted, and applied to their different fubjcdls. Irreconcileablc 
sffjtinomies are left in a work invefted with the authority of law, 
by blending the ancient jurifprudence with the modern, and by 
inferting the contradiftory opinions of jurifts of different fefl:*, 
without indicating the caufes of this oppofition, and forming a 
decifion between them. 

The learned, fince the revival of letters and the invention of 
printing, have laboured with incredible diligence to repair as 
much as poffible the defefts occaConcd by the inacc-iracy, the i nca- 
pacity, and the infidelity, of the compilers of the pandects. i^Ite- 
raturc and juridical fcience aflbrd each other a mutual alTiflancc. The 
knowledge of the Roman law has acquired a new afpeft, by the 
ftudy of the Latin language, of hiftory, and of ancient monuments, 
by the prevalence of found criticifm, and by the rcfcarches of an- 
tiquity \ and men of letters have in the pandects difeovered the 
folution of fevera! obfeure facts and ufages. 

The jurifts have availed thcmfclvcs of thefe lights to diflipatc 
the obfeurity which overwhelms the compilation of Trihontanm^ 
they have penetrated by difeuflion into the fenfe of difficult 
texts*, they have developed the ancient law*, they have re-eftabliflied 
the purity of the texts, reconciled many antinomies, and given 
rcafons for thofc which would not admit of reconciliation ; fo 
that nothing remains to be wifhed for with refpeft to the difeuflion 
and underffanding of the texts. The difference between the glofs 
of Accurfius and the commentaries of Alciatusy proceeds from the 
times in v/hich they wrote. — Accurftus flouriflied in the beginning 
of the ihiitcenth century, and Alciaius wrote in the reign of 
Francis I. • • 

It is thus that the fciences arc brought to perfeftion by the accu- 
mulation of fucceffive labours, producing by degrees a fund of 
riches and knowledge, which, without fuffering any lofs, is con- 
tinually increafing. Every fcholar adds the fruit of his ftudics, 
and facilitates the fuccefs, abridges the labour, and^removes tlie 
difficulties of thofe who follow him. They may go fo much the 
farther as they find the road already formed, and are thus enabled 
in a fliortcr time to pafs a greater fpace. What pains and time 
would have been fpared to th#fe who have devoted themfelves to 
the ftudy of jurifprudence by the work of Potliery if it had ap- 
peared fome ages fooner, * In 
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In fafl:, notwithftanding all the pains and rcfearchcs of fo many 
jurifts, for a period of fix hundred years, the pande£i:s (till re- 
tained a very fenfible defeft, which was extremely prejudicial tq 
ihe ftudy and ready comprehenfion of the laws, in the^diforder in 
which the texts arc placed, not only in each title, but frequently 
difperfcd in titles to which they have no relation. 

The principal obje£t of the work of Pothier was to remedy 
this dlforder. It is iiititled PandeBa Ju/linianea in novum Ordimlh 
digejlay and forms three volumes in folio. 

He preferved the arrangement of titles, which is the order of the 
perpetual edit):, upon which the jurift had commented ; and under 
thefe titles he arranged all the texts in a methodical order, not 
only by changing their place in the title, but alfo by extrafling 
laws from titles where they were mifplaced ; and inferting them 
under thofe to vimich they had the greateft relation. 

At the head of each title is an introduflion containing an expo- 
fition of the fubjefk treated under it, and the texts which contain 
the definitions and firft principles. Clear and full dlvifions in the 
courfe of the title facilitate the underftanding of it, and affift the 
memory. The laws follow each other by eafy tranfitions, which 
difeover their relation, and indicate their conneflion. All the 
additions of the author are diftinguifhed by Italics, fo that the 
purity of the text is completely preferved. 

The author applied himfelf to develope the ancient law, to elu- 
cidate it, and to indicate the changes which it underwent. He 
direfled his refcarches to the other parts of the digeft which con- 
tain the traces of it, to the inftitutes and conftitutions of JuJliman 
which record for tlie purpofe of abrogating it, to the paraphrafe of 
Theophilusy the fragments which remain of the twelve tables, the 
works of tlie ancient jurlfts, and the veftiges of it wnith are dif- 
jcovered in hlftory, and the other monuments of antiquity. 

Of the laws of the code, fome are conformable to the jurif- 
prudence of the pandefts \ others change and abrogate it, but are " 
Hill neceflary for underftanding tbe texts which were altered by 
Tribonlanus^ for the purpofe of adapting them to the new fyftem. 
7'he laws of the code which confirm the ancient jurifprudence are 
ftated entire, being thole of the Emperors anterior to Conjlaniine. 
Tlie fubfequeut lav/s, which it is eafy to diftinguifli by their dif- 
fufe and barljjivous ftylc, are only cited by way of extraft. 

Laftly, the author has placed lliort but fufficient notes to fuch 
paffiiges as are attended with difficulty, either on account of anti- 
nomies, or of akerations in the text ; thefe notes are moft frequently 
taken from the greateft jurift iince the revival of letters. 

He unqueftionably perufed and confulted a great number of 

books. 
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bookS) for the furpofc of accomplifliing this great work. His own 
library was confiderablc, and he had alfo the ufe of the public 
library founded by M. Proujleauy do£lor of the Univerfity, the 
greater part of which relates to jurifprudence. But the books 
which he ftudied thoroughly and continually, as might eafily be 
preceived by the condition of them in his library, were the pandefls 
thcmfelves, and the code, which he mull have read over a great 
tftany times, and rendered fo familiar as to have all the texts in 
a manner prefent together j the works of Cujasy and thofe of 
Dumoulin^ 

The two concluding titles of the digeft are, Dc Verhorum Signi’- 
ficatione and De Regtdis Juris* Pothier rendered thefe titles very 
important and extenfive. They contain 275 pages in folio. In 
that De Regulis Juris he has comprlfed an abridgment of the whole 
law, collcfling from all the books of the digeft and arranging in 
excellent order thofe principles which are fo fertile in their confe- 
quences, and which the Roman jurifts expreffed with fuch dif- 
tinguifhed precifioii, 

It appears that it was the chancellor who firft conceived the idea 
of this part of the work, and recommended it at the beginning of 
tfie undertaking ; that M. Pothier^ after having completed thefe 
two titles, propofed to publifli them as a feparate work, but that 
he alTented to the recommendation of the chancellor, who pointed 
out to him the advantage that would rcfult from terminating the 
work by this collcftion, which prefents a valuable abftradl of it 
formed from the titles themfelves. 

The coijjpofition of this great work occupied M*. Pothier more 
than twelve years, and more than twenty five, if wc include, as is 
rcafonablcj^thc time wdiich was employed in qualifying himfelf for 
it. He w’as affifted in the execution by de Guienne^ an advo- 
cate in the parliament, his intimate friend, and I may alfo take the 
liberty of naming him as my own, Pothier^ who, though he 
had a great fund of literature, was not fond of a polifhed aiuf 
ornamental ftyle, furniflied him with the materhls. There would 
have been no preface, or only a very fhort one, if it had not been 
undertaken by AI. de Gutaine. He alfo contributed a confiderablc 
part of the commentary upon the law of the twelve tables, which i& 
at tKe 'beginning of fecond volume. 

With refpe6t to the body of the work, although he only under- 
took the correclipn of the proofs, his labour was much more ex- 
tenfivc and adventageous. He wjis a perfon of great exaflnefs, 
not eafily fatisfied, a good critic, and a fuitable aflbdatc for Pothier, 
who, attending only to the fuWlance, would have liegle£fed feveral 
matters of detail which contribute materially to the perfe£lion of 

a work. 
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a worlc- He had not the extent of knowledge, or the great facility 
of Poihiery and on that account wa$ not the lefs adapted for the 
labour of revifion. If he met with a text which required to be 
Elucidated, or which might be placed with more advantage in a 
different firuation ; or obferved the neglefl: of a commodious tran- 
fition, he communicated his remarks and objeftions to Pothiery 
which produced from him an alteration in the arrangement, an 
explanation, or a note. 

Another intimate friend of Pofhur was M. RouJJeauy advocate, 
and profeflbr of French law at Paris, Their attachment was of 
long ftanding. It was formed at Parisy where Poihier had fre- 
quently fpent fome time, both before 1730 and afterwards. He 
had there conferred wdth feveral celebrated advocates, who kept 
up an intcrcourfc with him, and entertained all the efteem for 
him which he merited. But his corrcfpondence with Roujfeau was 
continual, and always turned upon their common ftudies. They 
met every year during their vacations. 

A'L Roujfeau had great information, an excellent judgment, fo 
ready an elocution, that it was difficult to follow him in the dif- 
cufllon of a queflion, and fuch a wonderful memory, that he not 
only recollefted matters of fubftance, but cited without prepara- 
tion the authorities by which he fupported his opinion. It w^as 
from him, that Poihier learned what is called aftuai jurifprudence, 
wdiich he did not always approve, but which it is neccfliiry to 
know ; a kind of verfatile legillation, unfortunately too prevalent, 
and which would fcarcely exift but for the imperfeftion of the 
Jaws. 

Poihier had the higheft refpedf for the opinion of Roujfeau; they 
generally, but not always, coincided in their 1‘cntimcnts. In fe- 
veral paflages of his treatifes Poihier adduces the fentiments of 
Rouffeauy either to combat them or to confirm his own, or to leave 
the reader to judge for himfelf upon certain queftions with refpeft 
to which, without offering any judgment, he ftates the reafon 
that may be urged in fupport •of one opinion, and afterwards 
prefents the oppofitc opinion of Roujfeau, 

The p‘ande£ts formed a work of great magnitude, very expenfive 
to print, written in Latin, and upon a fubjecl the ftudy of which 
is with us very much negleded. It wajs difficult to fiitct book- 
fellers willing to undertake it ; they were afraid that flic laie would 
be impoffible, or at leaft very flow. * The imprelfion Iiowever went 
off with fufficient expeditioq, becaufe the greateft part of it was 
taken by foreigners. 

The only triticifm w^hich he 4 iad to encounter, was that of a 
journalift at Lei^iCy who, either from jealoufy that his own country 

had 
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had not the honour of fo great an undertaking, or for fome other 
motive, attacked it with acrimony, and fpoke of it as a work in 
which there was nothing new or interefting, as a thing without 
'merit, undertaken with a view to procure a reputation at a flight 
expence, and which wanted that fund of erudition, with which all 
juridical writings were formerly, and thofe of the Germans ftill arc 
overloaded. 

♦The friends of Pothier knew him well enough to be fatisfied 
that he would not take the trouble of writing an anfwer. One of 
his colleagues undertook this charge, and he was firft fliewn the 
criticifm, accompanied with the anfwer printed as a letter addrelf- 
ed to the authors of the journal des Sgavans, In this letter it was 
fliewn that the German critic had not been fcnfible, either of the 
merit or of the obje£t of the w'ork ; that the author had not pro- 
pofed to make a commentary or to engage in difcuflTions of erudi- 
tion ; but on the contrary to diminifli the lludy of the commen- 
taries which is ftill more laborious than that of the laws, to render 
the texts mutual commentaries to each other, and to illuftrate them 
by the manner in which they were connefted and arranged. 

While the firft volume of the PandeBs was printing, Pothier 
fell dangeroufly ill j upon returning from a vifit to one of his col- 
leagues at Sologne, he came home on horfc-back with a fever. 
He had never before been ill ; for although of a feeble tempera- 
ment, he had preferved his health by regularity. The fever was 
to him a new and unkown vifitation, he ftruggled againft it for 
fome Mays without knowing what it was ; and then inftead of 
fending for his phyfician he went out to confult him, and alk 
him what was the caufe of the indifpoGtiori which he fuffered. 
The . phyfician immediately perceived what it was, and direfled 
him to retvITIi home and go to bed. The illnefs became very feri- 
ous, and his life was defpaired of. 

Happily the diforder was overcome ; but his recovery was not 
Mompleat : he was deprived of the ufe of his limbs, and fubmitted 
with great cofnpofure to this privation which continued fo long, 
that it was apprehended it would never be reixioycd. He felicitat- 
ed himfclf in having preferved the power of diligence and ap- 
plication. He appropriated a greater portion of his time tp ftudy, 
whiclv-ihe fedentary life that he was obliged to lead gave him a 
greater libefty of doing, and had given up the hopes of ever re-? 
covering the ufe of his limbs,, after having tried fcveral remedies 
without effeft, wllen it was conceived that his power of walking 
might be prevented not fo much by any abfolute def^£l: as by long 
difufe, he was advifed to eni^eavour to walk by^ the affiftance 
of two pullies, fixed in a grove attached to the beam of his cham- 
ber, 
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ber, which held him by the arms, and allowed hirfi to move his 
limbs, without their having to bear the weight of his body. He 
fubmitted to this attempt, and by degrees recovered the ufc of his 
higs which only retained a degree of ftifthefs. He had been a 
great walker before his illnefs. He afterwards walked fuflicient- 
ly from neccflity, for the further he advanced in age the more his 
occupations multiplied, fo as to preclude any remiflion. When 
he was prefled to take exercife, he anfwered that he had fufiicie*^ 
in paffing between his own houfe and the court. 

The ftudy of jurifprudence had already began to revive in the 
univerfity of Orleans. M. Prev 6 t de la Janes^ counfellor of the 
prefidial, and profeflbr of French law, had perceived that exten* 
five knowledge is not fufficient for a perfon whofe office is ta 
inflrufb, that it only renders him ufeful to himfelf in a fituation 
iiiftituted for the utility of others ; unlefs he can give a relifli to 
his inflruftionsi and infpire a love of ftudy. He was a perfon of 
very confiderable merit and information, of a polifticd mind, and 
very agreeable converfation. He was fond of young men, and 
had the art of attaching them to him, and infpiring them with an 
ardour for fuccefs. This talent is tlie more particularly necellary 
in a profeflbr of law, who has no other authority than that of 
reafon and perfuafion. Ilis pupils are in that critical interval 
which feparates youth from manhood ; and are often the more 
enamoured of independence in proportion to the eageniefs with 
which they have longed for the time that was to give them the 
pofTeflion of it ; and if they happen to have retained a fondnefs fc>r 
ftudy, will naturally prefer the charms of literature to the auf- 
terity and drynefs of jurifprudence. 

de la Janes died in the month of CFIoler^ 1*749, The chan- 
cellor was very warmly folicited for his fituatli)!!. IlcVeli knew 
the merit of Pothier^ and wifned to give it to him : Pothier on his 
fide alfo defircd the appointment, as well from his attachment to 
young perlons as for the plcafure of inftruQion. But it was not 
his charaaer to folicit, and his timidity was an impediment which 
it rec][ttired fome affiftance to overcome. I ani not certain whether 
Jf. Gilbert de V njns removed this obftacle by offering him the 
chair on the part of the chancellor, or whether Poihkr had the 
courage to furmount his natural difpontion, fo far as to intiawte to 
^dberty that he fhould be flattered by the appointment. How- 
ever this may be, he received it wkh general approbation. His 
fatisfaaion could only be dirainiflied by the regret of having M. 
Guyot for his opponent, and of* feeing him difappolnted of a fitua^ 
tion, which he could not have failed to obtain again ft any lefs for- 
midable competitor. He had only wiflied for the appointment 


on 



14 o/'PoTHIER. 

on account of the pteafure of communicating inflruiiion ; and 
hoped to repair the failure of M. Guyot^ by inducing him to accept 
a divrfiori of the emoluments. A conflidl of generofity pafled be- 
tween them upon this occafion equally honourable to both ; Potlmr 
preffed and folicitetl the diviiion as a fi!vour, M. Guyot perfifted 
in refufing it •, and a few years afterv/ards received a joint appoint- 
ment. 

• There is a complaint of the ftudy of law falling into decay. The 
caufeof this decline is the more ferious, and the more difficult to 
be removed, as it is conne6l;ed with the general ftate of manners 
in the kingdom, with the frivolity of the age, and wdth the diffipa- 
tioii of young perlbiis wlio are introduced into fociety much too 
early. The moll able and bell intentioned mailers can only llrug- 
gle againfl: this prevailing caufe, and oppofe it by their affiduity, 
their application, iiiul their cour^\ge. Their fuccefs, notwitliftand- 
ing all their exertions, will be confined to a fmnll number of pupil# 
defivous of profiting by their airdlance. 

Puthkr fuccccdcd a profeffi^r wlio lind began to infpire emu- 
lation ; am! he found in tliofe wiio Hill compofe the univerfity,* 
colleagues impretred w'ith the fiune views and the fame zeal a? 
himfelf. 

The moll celebrated men arc not nkvnys the ableft mailers, and 
even the depth of their knowledge feems to render this funftion 
the more painful to tliem and to be an obltacle to the fuccefs of 
their inftruftions. The labour of coinpofitioa has nothing but what 
is agreeable to a perfou who has purfued the regular Itudy of a fei- 
ence ; w'’ho has made himfelf mailer of it as a connected whole ^ 
and is familiar witJi all its pans. The ideas which he poilcflci* 
crowd upon him, a.ul ciaiin an arrangement from his pen ; if his 
mind is TOrpofed witli mciliod, they aflume witliout effort their 
natural order. The dillicultles w^Iiich occur arc fo far from re- 
pelling him, that they are an additional attra£lion. The necelEty 
of forming a decifiun upon important queftions compels him to 
look for obje£lions, and to aliur,**, by difculfionthe truth of the fen- 
timent which he embraces. 

But the talent of inltrubtion is altogether different, and is fcldorrt 
combined with an extent of knowledge. To dsfeend to the firll 
elements, in order to be iinderftood \ to vary the information and 
the manner of prefenting it, to be wholly occupied with others, and 
entirely forgetful of oncfclf; to be accommodated to the level of 
every capacity, fo that the floweft intelle£i may comprehend what 
is prefented without complaining of negle£l*, to appear to have 
no knowledge beyond what is* communicated at the moment ; to 
letuni to the fame points for the purpofe of impreffing them 5 to 
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defcend from principles to confequences by an eaiy gradation; to 
avoid Hating more at a time than can be done conveniently and 
without overloading the hearers ; to exprefs every thing with method 
^d clearnefs ; to be fatisfied that the hearers go along with you, 
and to take them by the hand to aflifl; their progrefs. Such is the 
talent of an inftru£lor ; and fuch in a fuperior degree was that of 
Pothier. He had even the (kill of fo entirely concealing the fu- 
periority of the maftcr, that the ftudents fuppofed thcmfclves to 
be converfing with a friend. His lefturcs were conferences, in 
which he fupported the attention by queflions, that enabled young 
men to direil their private (ludles with more advantage. The 
queftion was addrefled only to one, and ail endeavoured to find 
the anfwer. All were in expeftation, becaiifc the next queftion 
might be addrefled to themfelves. If the anfwer was difficult in 
itfelf, the manner of putting the queftion would lead to the folu- 
tion, indicating it to attentive minds, and at the lame time leaving 
them the pleafure of inquiry and the honour of the difeovery. 
The moft trivial objection, even fuch as manifefted either a want 
of proficiency, or the ignorance of a firft principle, was attended to* 
and anfwered with kindnefs. 

Whoever knows the effects of emulation, knows the efforts 
which men are capable of making when animated by fo powerful 
an incentive, and can appreciate the progrefs which ycning perfons 
who are favourably difpofed will make under fuch as malter ; and 
his interelling manner of communicating inftrudion was admira- 
bly adapted to increafe the number of them. I have already faid, 
that Poihler only defired his appointment on account of the plea- 
fuve of conveying inftruclion, and that was the only advantage 
which he referved to himfdf, as he divid.ed the emoluments be- 
tween the poor and his pupils, liiftcad of the exammation in 
French law whidi ufed to terminate the coinTc of {Indies, he fub- 
llituted a public difputation on the fubjefts of tuition in the pre- 
ceding year. The young men wdio ch*ofc to engage in the con- 
teft, prepared themfclves for a lojig time before by ferlous appli- 
cation, none would venture to enter the lifts without a confidence 
if not of viftory at leaft of honour. Tlic public who take an In- 
tereft in the fuccefs of youthful efforts, felt a pleafure in attcntling 
this conflidl, of which the univerfity was the judge. Tiic^palm 
of vidlor3^\is a medal of gold, adjudged in public, the other 
competitors were not without their reward, they received medals 
of filver. 

♦ 

It may eafily be fuppofed that the combatants were not very 
tender towards •each other; the difputation of each competitor 
occupied a fitting, during which all the others v/ere his opponents, 

and 
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and he had to'oppofe each of them ih their turns. The manhdf* 
of propofing quedions, and that of anfwenng them, were equally 
taken into confideration in awarding the judgment. As they were 
all aware that the treatifes which had been lectured upon during 
the preceding year, were as familiar to their opponents as them- 
felves, they found it neceffary to carry their fefearches further, and 
derived their arguments either from the text of the civil law, or 
the authors who had reference to the fubjeft ; and the conflift was 
fo ferious tliat the judges were fometimes obliged to reprefs the 
ardour of it, and interpoic, either for correfting a deviation from 
the fr.bj'-*(fl: propofed, or to date with greater clcarnefs the qiieftion 
which liad been couched in an intricate fotm for the purpofe of 
cmbarrafling the antagonift 

Poihier was not fatisfied with encouraging Iiis own pupils ; 
nothing perfonal ever entered into his views ; the Undents of the 
two firll years who were defined afterwards to come under his 
tuition equally '{j.irticipated in his favours, and frequently even in 
tlie firft year they were attracted to his lefturcs, by the love of ftudy 
and the pleafure of information. The examination upon the In- 
ftitutes, and the Thefis of Bachelors became occafions of public 
refort ; and the zeal of Poihier was always perfcddly feconded by 
that of the other profefibrs. 

During the courfe of five and twenty years how many or- 
naments has this feminary prefemed to the magiftracy and the 
bar. 

After completing his great work on the Pandects, Poihier en- 
tered on an immenfe career which only terminated with his life. 
He had formerly conipofed treatifes for his own private ufe upon 
all the fubjecls of French law. I’hc duty of inftruftion led him 
to go over them anew •, and thofc treatifes are in manufeript in the 
hands of feveral perfons. He would have rctouclied them ftill 
farther if he could have found time to have attended to their publi- 
cation. 

In 1740, Poihier liad, in conjtmQion with M, P revet de la Janes^ 
and M. publilhed an edition of the cuflom of Orleans y with 

notes. This edition being out of print, and the bookfellcr being 
defirous of another, he vequefted Pothier to revlfe it. He ilnder- 
toolrthe charge with pleafure, but inftcad of a mere revifion he 
produced* a work entirely different, and much more important and 
ufcful. At the head of each XTuftom he added a fummary treatife on 
the fubjeft : a kind of commentary infinitely more ufcful than 
notes ; which being only relative to a Angle article, give the mind 
no connedted view, and are as detached as the text v/hich they in- 
terpret. He fubjoined notes to the articles requiring elucidation, 

and 
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arid there are conftant references from the notes to ^ the introduc- 
tion of the title, and from the introduefiion to the body and notes j 
connefting the whole work together. OI)ligcd to reflirain himfeif 
b^ the limited nature of his fubjc£l:, hc^ has adapted his ftylc 
accordingly ; fo that this work prefents an excellent abridgment of 
his treatifes. It contains every thing wdiich it is cllential to know^ 
ftated with inatneis and precifion ; and whoever has thefe 
two volumes may attain an adequate knowledge of cuftomarjk 
law. 

This work is not lefs valuable with rcfpccl to the cuftom of 
Paris than to our own, from the great idlinity fubiifling lictweeii 
tliem, and it forms a compk te body of ciifLoma.ry jurifprudence, 
the more valuable as comiiuv from a civilian. For it maih not be 

o 

fuppofed that the cuftomary law is entirely feparatc from the 
nhin^ and tliat a mere knowdedge of the tadkjms is fudlicient for 
compofing a trestlfc upon the fubjefts which they embrace. 

In our lcgi;l:tioii, which is alnioil: entirely polltive and ail>ilriiry J 
rcafon has fcarcely any influence in the efbiblirnrncnt of principles, 
rhe cufloms of (iillerent provinces may be contradictory, and in 
fact often arc fo, and yet they are all true. For M'iiatever is arbi- 
irary is only a Angle matter of facl ; and cannot in its nature be a 
fublhmtive and independent truth. There arc doubtlcfs many of 
tliele detached trutlis or factitious principles, in all le yifljtiori ; for 
matters of dct.iil can only be regulated by pofitive law. Unfor- 
tnnaurly our h-giil ifion; is fo full of them as liardly to contain any 
riling clfi. ; and thole pofitive laws wliich would be no longer ar- 
bitr, 1 V., if they were founded upon any rcafons of real iiccefllty 
or mliuy, arc for die moil part arbitrary in thcfiriitcil feiffe of the 
t(‘r:n Bur. the jurill, like the magiitnne, makes no alteration in the 
l.nvs*, he only teaches or C!;p:nins lliem as he find ihcm^.^lahlilh- 
td, and he reaions juOdy iqvon thefe arbitrary principles wivm Irj 
dv.duecs from them their p-roper confv querK’CS when l:c ccrie£Vly 
difiinguifhes between tiie oppofltc iiiterells whieli from their 
interpretation, and applies iii a Ikiifuland jn.beions mariiior, the fu- 
pcTior rules of true difiributivc juftice to tiicir coeifcrudion. lie 
unqucltionably enjoys a greater fatisfaedion when Iv* is .■.Ircftly en- 
gaged ill tlic application of thefe rules thcmfelv e, and in inveili- 
gating the pure principles of natural rigiit, the adaptation of w\bicli 
to the multiplicity of actions, and the various relations of fociety, 
is already fo’^ ten five. But fince to tjicie law\s, at once fo fimplc 
in tliemfelves, and fd fertile in their coniequenccs, fo many others 
have been added w'hieh arc merely arbitrary, it becomes requifite 
to (ludy the laws laft mentioned, in order to regulate the various in- 
terefts and adlions which depeiul upon them. But wliat a difFer- 
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encc IS there \irhen thcfc matters, however confident with the real 
principles of jiiftice, are treated of by a perfon who, never having 
ftudied any thing elfe, plods fervilely witjiiii the narrow circle of 
human inftitution, and by a jurift who, pofiefiing the powers of 
taking a wider range, refpefts this legiflation becaufc it exifts, but 
who avails hi mfelf of the fpirlt of decillon, and the extended views 
which the fcience of jurifprudence fupplies for the difeuffion and 
j^hierpretation of pofitive law. 

Such, in an eminent degree, was the talent of Diimoulhij who ap- 
plied in fo fuperior a manner the wifdom and intelligence of the 
Roman law, to die explication of our own municipal ufages \ fuch 
was the talent of Loyfeauy of our comnicii tutor Lalande^ and a very 
few other?, who may be felefled from the crowd of prafticians 
and commentators by which we arc overwhelmed. 

Such W'as tlic talent of Potkicr^ and it is this circiimftance which 
has fo greatly enhanced the merit of his rcfcarches upon cuftoniary 
law; and which excites our regret for his want of Icifure to pub- 
lifh all that he had compofed upon thefe fubjefls. But alnioil 
every man of fcicnce lias excited the fame regret. In the fcienccs, 
and efpecially in thofe wdiich recjuire a very extenfive dudy, the 
greater part of life is employed in acquiring the knowledge re- 
quifitefor communicating indru£l:ion ; and there is not afterwards 
fufficient time for the execution of all the plans which arc pro- 
jected. Cicnius and learning infpirc refolution, and produce de- 
figns, wliich arc olidrucicd by the fliortnefs of life. If we were lo 
dwell too intently upon this circunillance, we fliould fall into Inn-- 
giior and inaclloii, and we fliould not even attempt what is attual- 
ly in our power, uiilefs we were inftigated by the hope of accoxn- 
plifliing what is beyond it. 

PotL^rr wowVX have found fufliclcnt time for futlsfving every Vvdfli 
with reipccl to cuilomary law, if he had not engaged in another 
work, which was attended with the moll happy confequences. lie 
undertook to coir.pofc a trearife in Fretuh upon a fubjecl the mod 
important, and of the mod neccflhry and frequent application of 
any in the fcience of jurifpradence, and the prixiciplcs of which 

can only be coilcciicd from the Paiidccls the fubdance of 

obligations and coiitrarts, intermixing feme difeuflions confined to 
the particular laws of France, 

lie ^ubllflied in 1761, the Trealife on Obligations in two 
volumes, as the foundation of the other treatifes which he intend- 
ed afterwards lo prelent. This w^orkhad the mod favourable re- 
ception, and has pafled through two editions. It will always be 
regarded as a claffical and eflential produftion.* It engaged the 
greated lhare of the authoVs application, and required the mod 

profound 
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profound and extenfive knowledge of jurifprudence. He difcuflcd 
with equal penetration and perfpicuity, the principles refpeaing 
the divilibility and indivifibility of obligations ; a matter extreme- 
ly fubtle, and which had been developed by Dumoulin in a par- 
ticular work of great learning, but very difHcult of comprehenfion. 
The fubjefl: required a precifion and method which were wanting 
in Dumoulin^ whofe profundity of learning feemed injurious to hi> 
perfpicuity. 

The Treatife on Obligations announced a connefted feries of dif- 
fertations upon the different fpecies of contrnfts. The author 
fulfilled this engagement. Every year produced a new M^ork. We 
are ignorant what he projected further ; but it is probable that h© 
would have given the public his works on French Jaw. 

His Treatifes on Contrafts have the advantage, of not only 
embracing the knowledge of the civil law, and the application of 
its principles to the cafes which occur in courts of juftice ; but 
like wife of affording the fureft direftions upon matters of con- 
fcience* The fubjefts are difeufled with reference both to legal 
and moral obligation ; and while he gives us information how the 
rights rcfulting from our contradls can be judicially enforced j he 
teaches us to be juft, to forbear demanding any thing inconfiftent 
with equity, and to abftain from violating the rights of others, even 
when it can be attempted with fuccefs ; a moft valuable part of 
jurifprudence, which conftitutes the effence of morality, and is of 
much greater extent and exaftnefs than can be attained by any ju- 
dicial determinations. 

Jurifts alone can hold that balance of immutable jdftice, of 
which human juftice prefents no more tl\an a faint fhadow and an 
inanimate refemblance \ it is for them alone to afeend a 4ribunal 
fuperior to thofe which can be erefted by human authority, and to 
pronounce with reftitude upon the rights and duties of man- 
kind. 

This part of ethics is, doubtlefs, likewife within the province of 
theologians, and they ought to have a knowledge of it, but their 
information fhould be received from jurifts. Let them not be 
afliamed of confulting the Roman laws : they will there find upon 
almoft every fubjedl, pure,exa(3:, and luminous decifions, without 
the knowledge of which it would be difficult to inftruft* perfons 
as to the direftion of their coiidudl:, wjthout incurring the rifque 
either of milleading them by erroneous decifions in -favour of their 
own intereft, which is always too ready in illuding the diftates of 
integrity i or of*alarming and diftuibing their confeiences by too 
fevere rellri6tions. On this account, Fothier did not like to frs 
matters of right difeufled by theologians or cafuifts, and upon 
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tlicfc points, he frequently confuted the author of the conferences 
of Paris, who in other refpcCls poflefles very great excellence. 
They ought to feel the obligation which he has conferred upon 
them, by cnibling them to apply the principles of juftice to the 
infinite variety of cafes arifing from agreements; and can have no 
juft apprehenfion of being miftaken in following the decifion of a 
.perfon of fuch enlightened underftanding. 

The ftyle of Poihiir is Ample, eafy, and for the moft part rather 
negligent. It accorded with his charafter, which was totally defti- 
tute of affeftatlon and parade; but at the fame time, it is extremely 
accurate, and cannot be cliarged with being too diffufe; an advantage 
which is fuperior to any other in works, that are read only for the 
purpofes of inftruftion, and the want of which cannot admit of 
any compenfation. 

His modefty induced him to fay, that he wrote only for the ufc 
^f liib fcholars. Some journalifts, who were better qualified to 
judge of the frivolous pubiicatlons of the day, tlian to appreciate 
the value of juridical enquiries, confining themfelves to this fuper- 
ficial view, and deciding upon the intrirific merit merely by this 
fimplicity of the ftyle, liul not htfitutc to repeat the judgment 
wliich the modefty of the author luid pronounced. 13iit the force 
of truth will always obtain from thofe, who arc competent 
to form an adequate judgment, the fentcnce tluit liis treaties upon 
contrafls are not only calcuhited for teaching the rudiments of 
jurifprudence ; but that the moft accomplilhed juriits will read 
them with advaTitage, as containing a perfect reprefentation of 
their foicnce, and that the treatife on obligations is a work of the 
moft dillinguinied excellence. 

PolJ^'r liimfclf admitted, tliat he wrote withonr any regard to 
ftyle. He attended only to die matter, and exprelVed liis ideas as 
he firft conceived them. But as lie had a very corrc61: mind, bis 
ideas always prefented themfelves with proper order, and fell into 
a regular arrangement. His plan coinprifed Ins wliolc fubje<fl:, his 
definitions are always cxacT, ^ins diviiions clear and mtdiodical; his 
rcafons for doubting an:! deciding are pdacedi in a lumincus point of 
view, and the folution finds the ivaih:r niilvudled by the difcidfion, 
and prepared to acquiefee in the jidl.nid's of the decifion. He 
more than once dlil me die honour *o fubmlt Ids nianufcriptf? to my 
revlfion, for the purpofc of correding any ncgiigci^ce, or prolixity: 
I undertook this commifllon wlirnever lie rcquciicd it; my remarks 
M'cre neither numerous nor of much importaiice, notwidiftanding 
the liberty wliich he gave me, or rather notwidiftanding my wifti 
to picafe him by attention v.hicli he defired. I felt, 

t^at if T !i:ul compof ’d the W'ork, I ftiould have wvitten otherwife 
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in general, bccaufc every perfon has his peculiar manner of writing; 
but if I offered to polifli the ftyle, or to prefent tlie qneftions in a 
different manner, I perceived that it would be neceflary to nc*\v 
ihodel the whole, and that the ftyle was the refult of the fubftance, 
fo that it could hardly ever be changed without a lofs of perfpicuity. 
The fame thing was experienced by fome others, to whom he gave 
a fimiiar commiffion. 

In jurifprudcncc as in medicine, the theory of the fcience acquired 
by ftudy, cannot be carried into effect without the habits of 
prafticc. Pothicr was equally a maftcr of this part of the fubjeCt, 
and although the forms of procedure are very tire fome to a fcientific 
jurift, he conquered the averfion to them; and has left manufeript 
treatifes on civil and criminal proceedings^. 

To the acqiiifition of fuch extenfivc knowledge, he united all 
the excellencies of a magiffrate in a fuperior degree. Zeal for the 
fupport of j 11 dice, affiduity, promptitude, and diipatch, difintercft^ 
ednefs, integrity, finnnefs, /attachment to his frateruiiy, nor was 
there any virtue incident to his ftation, wdiich he did not poflbfs in 
an eminent manner. 

lie had great fatisfa£lion in finding his tribunal furrounded by 
the pupils whom he had taken by the hand to lead there, whom he 
had formed by his Icflbiis, and whom he continued to inllrufl by 
his counfels and examples. None of them could complain of his 
ufmg that tone of fuperiorlty, which his age and merit might 
have reafonably allowed. 

What precilion, wliat perfpicuity, prevailed in his reports! 
Without going into ufelefs details, he retrenched the •extrinfic 
matter which is often introduced by the parties, aiul only prcfeiifcd 
the caufe itfclf, and the grounds of argument on the r'jj[)cclive 
Sdcs. 

In the judgment of criminal affairs, there is Icfs room for the 
fcience of a jurlil. The object of enquiry i ^3 o dy the proof of a 
fa£h But what attention, what juflncfs of mind, cfpecially upon 
delicate occafions, is requiute in weighing the indicia and circuni- 
ftances, in diftinguilhing the degrees of probability, in avoiding 
to confound it with certainty, and in drawing the line between 
moral certainty and judicial.^ 

Pothier evinced an equal jullice and penetration in tliis.part of 
his duty. He ^vas equally adapted to all the functions of ningiffracy, 
and completely fulfilled them. Care was only taken.to avoid affign- 
iiig to him cafes, in which it was forcfeeii that the *que(lIonf 
might be diredted, as he could not fupport the fpectacle; a weak- 
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nefs which proceeds more from the fenfibility of the phyfical 
organs, than from moral fentiment. In other refpefts, he did not 
decline any of the fundiions of magiftracyj with which, towards 
the end of his life, he was very much engaged, in confequcncc of 
the death of the other magif^rates. 

The Preftdial of Orleans is indebted to him for its re-ellablifli- 
jnent. liad it not been for the emulation which he excited, and 
the perfons whom he induced to embrace the magiftracy, the 
company would have now confifled only of a few ancient members: 
whereas the laft twenty years have been its moft brilliant epocha, 
rendering it a Hnglc exception aniidfl the general decline of tri- 
bunals. But can we flatter ourfelvcs, that this generation will 
be replaced? Can we expedl: that this partial caufe will be at- 
tended with permanent confequcnces, and produce an exception 
from the more general caufes, which are occafioning the fecond 
order of magiftracy to fall into decay? I ftated the caufes of 
their decline in a public difeourfe in the year 1763- They 
certainly have not diminillied fince that time ; and the great man 
who, in this diftridi, reprefTed the influence of caufes that have 
been fo powerful in every other, who Cngly fuftained the credit 
of his tribunal when it was on the verge of ruin, who fo greatly 
extended its fplendour and utility, is now no more, and it is certain 
that he will not be replaced. 

Should there hereafter arife any other perfon equally great as a 
jurift, (to the formation of which charadier his works may eflen- 
tially contribute,) where will tlie man be found who to his depth 
of knovfledge, his juftnefs and penetration, wdll join in an equal 
degree the qualities of the heart ; a man fo good, of fuch fim- 
pHcityirfo modeft, in every way fo refpedlablc ? He feemed out 
of his place among us by the purity and limplicity of his manners, 
which were entirely remote from the fafiiions of the times. 

It would be much eafier to give an account of his works, than 
an idea of his virtues; and tj^is part of his panegyric which yet 
remains, will appear very imperfc£l to thofe who had the happinefs 
of enjoying his intimacy, and the example of his private life. 


SECOND PAR'S. 

The life of a man of fdcnce is fcldom very fertile in events, 
which are calculated to intereft our curiofity. Simplicity and uni- 
formity are its charafter, and its only seras arc thofe of his works. 

Ilis 
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TKs hiftory is Hkc that of a nation, whofc gorcrnmcnt has been 
long exempt from anibition, friendly to peace, folely occupied 
with the care of rendering its fubje£ts happy, and enlightened in 
the means of doing fo. The annals of fuch a people will be very 
barren; when you have learned its conilitution and adminiitration, 
you know its hiftory ; it will be the fame in one age as in another, 
becaufe the charafter of order is uniformity. 

The agitation of the paflions is the caufe of events, and hiftory 
is only the recital of the effefts produced. The life of a man of 
fcicnce is the more happy, as it is the lefs replete with intereiling 
occurrences. 

Sometimes he is carried againft his inclinations amidft the ftorms 
of life, to which he is naturally a ftranger. Circumftances remove 
him from his proper fphere, and fubjefi: him to the pafTions of 
others, or raife him to fituations which expofe him to their con- 
tradidtion. His life then becomes intcrefting at' the expcnce of 
liis repofe. 

Pothler had never any ground of complaint from the paflions 
of himfelf or others. Nothing ditturbed the tranquillity of his 
mind, no adventitious circumftances deranged the plan and uni- 
formity of his life. , Nothing occurred to give him pain except 
the lofs of his friends, to whom he was attached with great fm- 
cerity. ^ 

Perfc&ly free from all pecuniary anxiety, he confecrated the 
wdiolc of his life to his fundlions, and the ftudy of jurlfpru- 
dence ; he had no other duies to fuliil, nor any other inclination 
to gratify. ^ 

He never had the fmalleft difpofition to marry. He faid that he 
had not fufflcient courage for it, and that he admired thofc who 
had. 

Celibacy is doubtlefs the beft and wife ft couvfe for a man frugal 
of his time, exclufively devoted to ftudy, and peculiarly anxious 
for tranquillity. This condition feparates him from the generality 
of mankind, it fecurcs him from iSiany evils, and, by limiting the 
objefts of his attachment, relieves him from the principal fources 
of anxiety. 

No perfon ever availed himfelf of this advantage more than 
Pothier; he wifhed to enjoy it in its full extent, and thought hini- 
fclf excufecb»from all attention to domeftic affairs. His negligence 
in this refpeft wmild have been culp'able in the .head of a family. 
The fault in hiyf became refpeftable from t\e motive which oc- 
cafioned it. It originated from a fmeere dlfregard for affluence, 
and a moft difinterefted chara£i:er» of mind. He, however, faw 
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only the negligence that was produced by this fentiment, and re^ 
preached liimlclf for it in the fociety of his friends. 

He was appointed Echevin* in 1747. We muft take the liberty 
of obferring, that this appointment was rather inconfiderateC 
Why Ihould it be wlflied to have a perlbn, whofe time is fo valu- 
able, devote a portion of it to funflions, which would be much 
better performed by others? Why compel a perfon, to whom the 
care of his own patrimony 'was too burthenfomc, to charge him- 
felf with the pecuniary affairs of the public? he therefore attended 
very little to the duties of this employment. 

He was no wife calculated for the details of domeftic affairs, 
he. was too indifferent to matters of intereff, to ftudy or attend 
to them. Fortunately he had a faithful doniellic, who obliged 
him to undertake the moil cflential concerns, and relieved him 
from attending to thofe which did not require his perfonal in- 
terpoPition. 

He never attempted to increafe his fortune, and only left it as 
he found it. His difintercftedncfs was not occafioncd by the 
affluence of his fortune, which was more than fulTicient for all 
his purpofes; but proceeded from the nature of his characlcr, and 
from a real indifference for riches. 

If he had been much more opulent, he would not have lived 
in a different manner, he would have made much larger dpnations, 
and w’'ould have been more incumbered by a more exteiifivc 
fortune, in cafe he had condefeended to take the trouble of giving 
it an additional attention. If he had confented to take more 
pains, it .would only have been from a motive of economy in 
favour of the poor. He preferred indemnifying them by the fru- 
gality o^^ his life, by which he was enabled to be more generous 
than his fortune would feem to allow. He wavS juflified in thinking, 
that he. dlfthargcd his duty towards them by the difpofitlon of a 
fuperfluity, which was the more confiderable, as what he applied 
in neceflaries was very limited. He regretted even the amount 
which his donieffics expended in tliefe necciliirics on account of 
his health, and they fometimes found it rcquifite to conceal from 
him the price which they gave for provifions. The Datnes de 
Pauvr.es were always fure of finding a rcfource in him ; he re- 
ceived tlipir vifits with gratitude and refpe<a, he was pleafed with 
making them the depofitaries of his bounty, bccauff;;^^ he wiflied it 
to be applied wuh difcrction ; and by ‘confiding, it to them, he was 
cafy with refpeft to the diffribution, and did no\ think it requifitc 
aik for any account. 

* An officer who has the charge of the pecuniary affairs of a-town* 


But 



25 


Eloge of PoTHXER. 

But' how many pcrfons, whofc indigence was accompanied by a 
certain elevation in fociety, applied to him with confidence for 
affiftance, and received an efFeftual relief, the value of which 
was enhanced by tlie tendernefs with which it was adminiftered? 
How many children did he put forward in life, by defraying the 
charge of tlvdrapprcnticcfliip; a relief the more durable, as it pre- 
vents the acceffion of poverty ? How often have diftant provinc^j^ 
experienced the benefit of his charities, for which there was no 
other folicitation than a kiiowdcdge of the miferics that excited 
them ? 

^ How many good works did he perform in fccret, and which 
were knoMm only to omnifciencc ? In times of general calamity, 
he would have exhaufted the whole of his income, and left 
liimfclf deftitute of necefiaries, if his fuperintendant had not taken 
the precaution of referving fomething for daily expenditure; he 
concealed his money from her for the purpofe of charity, and fhc 
was obliged to conceal it from him for mere fubfiftcnce. This did 
not require very great management, as he never knew the amount 
of his money, and gave her bis key whenever flie aiked for it. As 
long as he found any money he took it to give away, and flic * 
could only check this excefs, by threatening to take up goods upon 
credit. When his coffer was exhaufted, the replenifliing it was 
alfo the care of his fuperintendant; fhc was obliged to difeover 
where money was due to him, and prevailed upon him to Cgn 
receipts to enable her to obtain it. 

So many virtues and good works were concealed from the 
knowledge of the public by an extreme modefty, and 4:hc fame 
difpofition fo entirely influenced all his aftions, that it was the 
virtue which he had the greateft difficulty in concealing. arofc 
from a fincere humility, by wdiich he. really preferred others to 
liimfelf, and prevented his conceiving himfelf to be poflefled of a 
merit, which was amfpicuous to every other perfon. 

Equally difintcrefted with refpe£f to reputation and fortune, he 
took no more pains for the one than the other ; but there was this 
difference, that he never did any thing which had the efFe£fc of 
advancing his fortune, whilft every day was adding to his re- 
putation, which extended without his knowledge, and contrary to 
his wifhes, and any intimation of it was by no means fevourably 
received. He was as much averfe to commendation as others are 
to reproach, and b was cafy to obferve by his erabarraffmerit and 
his countenancey^hat he was ferioufly difpleafed with it. 

To be indulgent to others, to be afraid of failing in what is due 
to them, to forbear exading any tRing for ourfelves, is the true 
charader of politenefs; and this politenefs was as prevalent in hit 

charaftcr. 
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cliara(9:er9 as the modefty which occafioned it. He was only de- 
ficient in that fuperficial politenefs, with which the generality of 
perfons are fully fatisfied, and which they fo frequently pervert by 
expreiling fentiments that they do not feel; he was deficient in the 
mannera which arc only acquired in the commerce of the worlds 
and which are difpenfed with in perfons who have been more con- 
verfant with books than fociety, cfpccially when they have nothing 
of that coarfenefs and afperity, which are fonietimes contracted 
by a habit of ftudy and retirement^ witliout themfelves being 
confeious of it. 

Pfdhier^s deportment was very different from this. Nothing could 
be imputed to him but an excefs of diffidence, which rendered 
him timid and embarraffed in the company of ftrangers; or when 
he was forced by the duties of propriety to appear in a more ex- 
tended circle. Upon thefe occafions he found himfelf out of his 
clement, and generally requefted one of his friends to accompany 
him, which he regarded as a fignal favour. 

Nature is frugal of her gifts, and does not always impart a 
variety of them to the fame individual; but who would not prefer 
the allotment of Poihiery however dellitute of exterior advantages ? 
There was nothing prepoffeffing in his figure; his ftature was tall, 
but ill connected ; in walking, his body inclined on one fide, his 
gait was fingular and inelegant; in fitting, he was embarraffed by 
the length of his legs, which he kept twifted together, ( entrelajfoit 
par des contours redoubles.) There was a peculiar awkwardnefs in 
all his actions : at table it was almoft neceffary to cut his meat for 
him; if he wanted to mend the fire he placed himfelf upon his 
knees, but did not fucceed in accomplifliing his purpofe. The 
fimpliegy of his manners, and of his whole appearance, might 
excite a favourable impreflion with refpeCt to the goodnefs of his 
character; but gave no indication of tlie fuperiority of his mind. 
To have an idea of that, it was neceffary cijher to judge of him 
by his reputation, or to have an intimate knowledge of him; a 
tvanfient vlfit mud have weakened tlie idea that was previoufly en- 
tertained of him. There was, however, a fpirit and vivacity in 
his eyes, which indicated the quicknefs of his penetration; but 
they did not acquire animation until he became interefted by the 
converfation. 

He was always the readied to indulge a pleafentry upon his 
own figure and. want of addrefs. He ufed to relate in a good 
humoured manner, that in paffing a coffee ^ufe at PariSy in 
Ills robe, the young men came out to point at him. 

When he was at Parisy upon the invitation ot M. D" Aguejfeauy 
w.(li::d t know and converfe with him upon the work in 
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wliich he was engaged, he called at the Hotel de la Chancellerte^ and 
was told that the Chancellor could not be feen. He went away, 
and intended to return home the following day, if his friends had 
not detained him. He called again the next day, when the Cban-> 
celloTy upon being informed that lie was in his anti-chamber, came 
out to him, and received him with a diftinftion, which afforded con- 
fiderable furprife to thofe who had only formed a judgment of him 
from his appearance. 

He was mild and affable in fociety, gay and open with his 
friends, of a franknefs in converfation that unbofomed all his 
thougfhts, his tranquillity was never difturbed, nor his ferenity over- 
clouded. He had a fimplicity which it is pleafing to meet with 
in men of fuperior minds, as it tends to moderate the awe in- 
fpired by their merit. This fimplicity would fometimes have the 
appearance of fingularity, fometimes it was the refult of an excefs 
of reafon, if we may ufe that expreffion to diftinguifh it 
from the ordinary mode of thinking and ailing. For even the 
moll fenfible perfons in many cafes follow the common opinion, in 
oppofition to the diilates of good fenfej and it is very rare to 
meet with a perfon, whofe opinions, being folely governed by the 
pure fentiments of reafon, cannot appear otherwife than lin- 
gular. 

He was averfe to contention and difpute, was never perfonally 
offended with contradiilion, and wondered at any perfon being 
difpleafed at another differing from him in opinion. But he 
ftrongly adhered to his opinion, not from an attachment to it aS 
his own, but becaufe he thought it corrcil, and the extent of his 
information would not fuffer him to remain undecided. He de- 
fended it with firmnefs, and ufed a freedom of oppofitijfi, which 
he equally admitted to others; he argued with living perfons in the 
fame manner as he difeufled the fentiments of an author, without 
feeling any other intereft than the difeovery of the truth. Authority 
alone did not impofe upon him, lycaufc it is not a reafon, it was 
only an additional motive for difcuffing a fubje£l with greater care, 
and giving his reafons a force and clcarnefs, which might counter- 
balance the weight of authority. 

There was, therefore, a great advantage to be gained from 
ftating objeftions to him, and entering into difputatiorfwith him. 
The attack^cxcited him to relinquifli his accuftomed tranquillity, 
it forced him to,»fefume the confideration of the^queftion, to dif- 
cufs it in all afpedls, to weigh the oppofite arguments, and to 
eftablifh his fentiment with a fullncfs, and an energy peculiar to 
himfelf. 

But wherr he really felt an intereft in a proceeding or an 
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opinion, (and what intcreft could alFedt him but that of truth, 
of juftice, of public utility ?) his modefty and the mildnefs of his 
chara£ter did not prerent his maintaining his fentiment with a 
confiderable degree of warmth and vivacity. If he was ftrongly 
contradicted upon thefe occafion??, he would fometimes forget his 
moderation, become animated' and irritated by refiftance. The 
words then prelTed upon him for utterance, and he could no-t 
exprefs at once all that he wanted to fay ; and from his wifli to 
perfuade, he enfeebled the powers of pcrfuafion, which naturally 
belonged to him. A harftinefs of expreffion would fometimes 
cfcape him that his heart would have difavowed ; and ^hich 
was certainly not inftigated by any acrimony of fentiment ; and 
which the zeal that incited it would have excufed, if people 
were not ordinarily more fenfible to exterior effeCts, than to the 
motives producing them, which is fo far reafonablc that they can 
only form a judgment of the latter from the former. Whoever 
had feen him at thefe moments, would have thought him eager 
for viclory, fufceptible of refentment, and no wife averfe to ex- 
citing it in others ; but the judgment formed upon thefe impref- 
Cons would have been very erroneous. No man was ever more 
Cmple, more mild, more devoted to peace, more remote from 
animofity. He never had occafion to pardon ; for pardon fuppofes 
offence, which he was incapable of feeling. A failure in the 
attention that was due to him could not irritate his difpofition ; 
and he was ftill lefs fufceptible of hatred than of anger. His 
rcafon, as well as his religion, would have precluded it from 
entering jnto his heart \ and it may be added that it was equally 
impofljble to conceive a hatred againft him, or even to feel a cold^ 
iiefs towards him. 

His zeal and ardour upon thefe occafions were as great as lug 
indifference with refpeCl: to matters of etiquette and ceremony, 
or the pretenfions and intcrefts of his company. 

This manner of thinking and judging arofc from the principles 
of his cliara flier, which was naturally inimical to contention, upon 
fuhjcfls that did not appear worthy of it. He fiippofcd all other 
perfons to have as m,uch fimplicity as himfelf, to be equally 
replete with that reafon which rifes above exterior circum- 
ftances, -apd equally indifferent with refpefl to what only concerns 
the manner of things, without having any relation to their 
fubfiiance. . ’ 

To this mode of thinking, and to the opennefs^laf his charafler, 
we may attribute his cuftom of exprefiing his opinion aloud at 
the audience. Scarcely had sfti advocate opened* a caufe before 
he became mafter of it ; "be anticipated all the arguments of the 
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rcfpeftivc parties, and had formed a judgment* within hlmfelf 
almoft before the bar could perceive what was the matter in dif- 
putc. He had afterwards only to obferve the manner in which 
the cafe was fupported and defended. If it was a caufe of flight 
importance, he allowed his mind to amufe itfelf with other fubjefts; 
if he exercifed his attention, he could fcarcely avoid intimating his 
concurrence or diffent by his geftures, or by a half utterance, fo 
that his opinion was known well enough previous to going • td 
confultatlon. 

But he allowed himfelf much greater liberty when he prefidcd. 
The fondnefs for difpatch, which is confeflcdly laudable, but 
which ought to be kept within proper limits, carried him away, 
and made him forget the patience that is proper for a judge, and 
is due to the parties* The party that fails in a conteft ought not 
to have the opportunity of complaining that he has not been heard. 
Nobody will ever accufe P$thier of entertaining a wifli to diftate 
the judgment and concentrate the whole authority of the tribunal in 
himfelf : his real difpofition was too well known for even malig- 
nity to infer from thefc outward appearances, that lie was aftuated 
by any perfonal coiifideration. But he wiflied for expedition, and 
in caiifcs of fmall importance he did not think that it was poflibic 
to proceed too rapidly. If the advocates wandered from the point 
in queftion, he was in liafte to bring them back to it ; but if they 
advanced an improper argument, or maintained a falfe principle, 
he could not command his impatience, and interrupted them for 
the purpofe of fixing them to the true principles and arguments 
of the caufe. The audience fometimes degenerated into diflerta- 
tions and a kind of conference. His friends fometimes remon- 
ftrated with him upon the fubjecl:, which he approved, but he 
was not niafter of his condu£l. In any other perfon thi/ manner 
of prefiding would have appeared at lead fiiiguiar. But he was 
fo refpeclcd, and fo remote from all intention of giving offence, 
tliat every thing coming from him was affented to. 

Thcle details may perhaps no> be confidered as mifplaced on 
the prefent occaGon. We have a pleafurc in knowing even the 
flight faults of illuflrious perfons, perhaps becaufe it feems to place 
them more nearly upon a level witli ourfelves ; perhaps alfo be- 
caufe thefc trifling defeft^ commonly accompany an excellence 
of difpofition, and are only the too prominent ccnfcquenccs of it. 
They are calculated to depi£l the man as he was, and to give a 
more fkimiliar rerreientation of his charaftcr. 

It is a great advantage, efpecially in the fcienccs which require 
continual affiduity, and for which Jiuman life is always too ftiort, 
to be difengaged from any foreign purfult that cannot be followed 
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without injury* to the principal objeft ; and there is much merit 
in refilling the wifli for extenfive erudition ; efpccially w;hcn it 
is flattered by the facility of fuccefs. Pothier might without 
negle£ling jurifprudence, have been allured by fome particular 
iludy, and applied himfelf to it in the vacations. He had cer-^ 
tainly been attached to mathematics and literature, and had already 
fufficient knowledge of them to afford an inducement to extend it. 
lie had formerly ftudied geometry, which, although originally 
incapable of producing an accuracy of judgment, is fo well cal- 
culated to bring it to perfe£lion. He had like wife an inclination 
und taile for literature ; but having acquired fufficient for the 
purpofes of utility, he could only increafe his flock of it by way 
of relaxation, for which he never found fufficient leifure. 

The lludy to which he mod devoted himfelf for the firll ten 
or twelve years of his magiftracy, was religion. He endeavoured 
to enlighten his faith and to advance his piety. His attachment 
to religion arofe from an intimate convi£lion, founded upon a 
knowledge of its evidences, and ftrengthened by the love and 
pradlice of its precepts. With what contempt therefore did he 
regard the new philofophers. He could never fpeak of them 
without indignation. He bewailed the progrefs of infidelity and 
the corruption of morals, which is the efFed of it. 

We lament the fhortnefs of his life, we regret that he had not 
time to complete fo many other treatifes which he had projefled. 
Could he have accompHflied thofe which we have if he had applied 
himfelf to extraneous purfuits ? It was only by a rigorous eco- 
nomy of his time, in conjundlion with his facility and penetration, 
that he could be equal to the performance of fo many different 
occupations. 

NothTng can be more admirable, fince nothing is more rare than 
the diferetion and moderation, wdiich he ufed in the labours of 
compofition. That kind of labour which is the moft pleafant and 
flattering, eafily obtains a preference. A man of fcience is im- 
patient under the preffure of V)ccupations that divert him from 
his favourite employment, and avoids them as much as poffible. 
Pothier might Very eafily have conceived, that the publication of his 
works was a benefit of more permanent utility, than fo many 
other fcnriccs which he rendered the public, and have deemed this 
preference a fufficient ^xcufe for negledling his othet; duties* 

Wfe may entertain the fame opinion \ and regret the time which 
was fo meritorioufly employed, but of which no traces remain. 
He, however, could not have thought or aded in fuch a manner, 
without aferibing to his w»rks a greater importance than his 
modefty would have allowed. 
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Befides, he made it a principle to reconcile all his duties with 
each other. Sparing of his time with regard to recreation, he was 
prodigal of it for the purpofes of utility ; and never evinced a 
greater partiality for one avocation tlian another. No perfon was 
more afliduoUs in his attendance at the court; and he never 
omitted his lectures. Upon retiring to his ftudy, he examined the 
procedures on which he was to report ; received vllits which are 
often made without any neceflity, with a patience very uncommon 
in a perfon fo much engaged ; he gave advice and anfwered letters, 
the number of which increafed as his reputation extended : how 
many litigations has he prevented by the prudence of his couiifels ! 
how many family contefts has he terminated by an amicable ar- 
rangement ! the confidence of the public rendered him a voluntary 
tribunal. 

Although he devoted a large portion of the day to employ- 
ment, it was often fully occupied without admitting any parts of 
it to be allotted to compofition. He had a talent of leaving an 
employment and refuming it with equal facility. He always 
quitted it without fatigue ; becaufe his moderation extended even 
to his ftudies, which he never continued during the night. His 
fupper, which he took at feven, clofed the labours of the day. 
This plan was only deviated from on Wednefdays, when he de- 
ferred the hour of fupper until eight ; on account of a conference 
which he had with all the young magillrates, and with feveral 
advocates, wdiofe pride it was to have been and to continue his 
pupils. Thefc conferences were continued without interruption 
for more than forty years. They were at firft held at the houfe 
of M. Prevot de JatieSj and upon his deceafe Pothier had them 
at his own. 

In the courfe of a life thus occupied, a fliort journey to Rouen 
and Havre in 1748 was almoft the only voluntary interruption of 
his regular purfuits. He had always entertained a wifli to behold 
the fea, for he was not indifferent to the contemplation of nature ; 
and a view of the immenfity of thg ocean to thofe who have not 
been accuftomed to it is truly impreffive, as befpeaking the great- 
nefs of him who formed that repofitory for the formidaWe element, 
and affigned it its proper bounds. On his return from Havre he 
remained fome time at Paris with M. Guyenney for the purpofe of 
conferring with him refpeaing his edition of the pande<^s. I had 
the honour df being his companion upon this journey. M. PHutllier^ 
lieutenant particulier^ was alfo of the party ; I was then in my firft 
year of law, and the journey was no interruption to my ftudy, I 
had the inftitutes with me, and the^ beft commentary poflible was 
the converfation of Pothier^ who explained them to me. 


mile 



3* Ehge gfJPoTHiER. 

While he was engaged in the compofition of his great work, he 
Was obligedi for the purpofc of avoiding interruption in it, to with- 
draw in fome degree from his other occupations. This was previous 
to his having the appointment of profeflbr. 

He went to pafs a part oV the fummer at Luy where lie had 
the advantage of repofe and folitude. 

After obtaining the profefTorfliip in 1750, he only went 
^here during the vacation ; and the time which is ufually allotted, 
even by the mod affiduous, to relaxation, was that in wdiich he was 
the mod fully occupied, as he was then lead fubjeft to interruption. 
From Lu in a great degree proceeded his various treatifes. He 
always had a horfc there and was fond of riding. It is cafy to 
form an idea of his appearjince on horfcback. His rides confided 
in going every Sunday to mafs at Sl Andrcxv de Chatcauduny and 
paying vifits to his friends, among whom were fcveral of his col- 
leagues, but he never llept from home. 

Orleans ranked at the fame time among her citizens two men of 
rare and equal excellence in diderent khulp., and for thirty years 
thefe two, each worthy of the other, refided together in the fmall 
manfion o£ Lu. 

At the age of 88 AI. Ptchari (Canon of St. Argnan) dill la- 
ments the l(ifs of one whom lie had not expedted to furvive, or 
. rather tranquil as to the lot of his friend, lie only deplores the 
misfortune of the public. As profound in the knowledge of the 
holy fcripturcs, as Pothur was in the fcicncc of the law, he was 
employed on thofe learned commentaries on the facred books which 
are equally replete with genuine piety, and valuable information. 
Their relaxations confided in a walk of an hour after dinner, and 
a converfation of the fame length after fupper ; for Pothier bicak- 
faded Too early to have the company of his friend at that time. It 
may readily be conceived that their converfation would have con- 
fiderable intered : Pothier y although commonly filent, was otherv/ife 
upon fubjefis adapted to his inclination, and he always found In M. 
Pichart a great facility of fpe#ch, and an extenfive fund of litera- 
ture, both facred and profaiie. He had fufficient knowledge to 
fupport a converfation upon the fubjefts which WTre familiar to 
M. Picharty and the field v/as fufficicntly large for their amufe- 
ment. But he alfo wifhed to converfe with him refpecling the 
Roman law, and fpoke in fuch liigh terms of the pandects', that 
his friend could not forbear reading them ; it is fuperfluous 
to alk whether* he was fati>fied with having done fo. 

The reputation of Pothier was neceflkrily extended with tlie 
ditfufion of his works; andjic had during the courfe of his life 
all celebrity which a man of fcicncc can enjoy. The voice of 
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the public acknowledged him as the greateil jurift of his age^ 
or rather as the greateft fince the time of DufnoulinSy with whom 
he was frequently clalTed. Without waiting for his death, tlie 
Weight of authority Was given to his decifions, and the higheft 
tribunals have aftcd upon the citation of his works % an honour 
above fufpicioni and the greateft which a jurift can receive. 

This fcntiment prevailed not only in France^ but amongft 
foreigners, by whonf he was as much efteemed as by his country- 
men. His, indeed, are not works the utility of which is confined 
to any given fpace. Wherever the fcience of jurifprudcnce Ihall 
be known and cultivated ; wherever men fliall engage in con- 
tr.idts, and have occaflon to appeal to the principles of juftice for 
deciding the controverfies that may arife from them ; the name of 
Pothier will be known ; his works will be ftudied and confuked. 
The authority of fo illuftrious a jurift is properly that of a legif- 
lator ; or rather furpafles it, in as much as it participates in the 
laws of juftiee ; and as thefe Immutable laWs which are adapted 
to all mankind are fuperior to the verfatile, tranfitory, and ar- 
britary difpofitions which men have been pleafed to cre£l into 
laws. 

If Poihiet* had only applied his affiduity to the municipal and 
particular laws of his own country, his reputation would have 
been confined to the fame limits; but he is a jurift for all times 
and all places ; he Is likely to have even greater celebrity in countries 
where jurifprudence is cultivated w^ith attention, than in France 
where it is fo much ncgledlcd, where places are purchafed, and 
the price which is given for them is a difpenfatian from ftudy and 
from leaniing. And we may even add, that if he was a ftranger 
to his country, by the fimplicity of his manners, he w^as ftiil more 
lo by the courfe of his ftudics. 

If he liad been born xii Germany, the princes there would have 
difputed wliich of them ftiould have attached him to their court, 
and thofe wlio could not fix him with thcmfclves, would have 
felt a pride in diftinguifliing him by titles of honour. With us 
he lived as the moll ordinary perfon, and without receiving any 
diftinclion. He was himfelf very far frgm either defiring or 
fuppofing that he deferved any. But it feems furprifing that no 
fteps were taken, for difeharging the obligatipps wbi^h were due 
to him from the country, by conferring fome diftinfbion that 
would refleft a greater honour upon thofe who procured fuch a 
reward for modeft merit, than upon him who received it. 

It is equally aftoniftiing, that as his exellence was fo well known, 
he was never coitfulted upon fubje^ of legiflation *, and that his 
talents were never reforted to for the reformation of the laws. 
Voi.I. ’ c He 
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He wof^d hai^ been &e foul of a council of legiflation. 5 ut> by 
• Angular fatality« the exiftence of merit is lefs rare than the em- 
ployment of it in its proper fpherca 

It is no^t for us to complain of this negled^ or to regret that his 
merit was not raifed to a more fuitable elevation. We poflefTed 
him to ourfelvesj in prejudice of the general utility that would 
have arifen from his exertions^ if the funflions of a magiftrate and 
profeflbr, if the many private benefits that we inceffantly received 
from him had not occupied the whole of his life. Every citizen 
had the benefit of his counfels> for from whom did he ever 
withhold his information ? Every man of worth could name him 
as his friend. The poor deplore him as their father. His gentle- 
nefs and propriety attraSed a univerfal attachment and refpeft. 
It is not every one who can appreciate the excellence of the jurift \ 
but the heart is the moft cflential portion of the man, and of that 
perhaps the people are the furefl: judges. 

His death vras therefore a general grief. The public arc not 
always juft ; their view of the worth which is before them is 
fometimes dimmed ; prone rather to crlticifm than to admiration, 
frugal of their efteem, and dealing it out with caution and re- 
ftrldlion ; they cannot agree to render juftice to merit, until it has 
departed from them. But the charge cannot be applied to the 
charafter of Pethier ; death has only confirmed the fentiments of 
the public, without augmenting them, which is the moft exalted 
panegyric, and the moft perfefl; proof of exalted and untarniflicd 
merit. 

However extended the life of fuch a man may be, his death 
when it occurs is to the public premature. The death of Pothier^ 
appeared the more fo as from his age, which was only 73, and the 
regularity of his life, a much longer duration of it might have been 
hoped for* To himfelf it would have been fudden if the whole of 
his life had not been a continued preparation for it. He had expe* 
rienced neither the infirmities of an advanced period of life, nor 
the decay of old age \ no weatenefs of intelle^ual faculties, no bodily 
pains, none of thofe apprehenfions of the approach of death, from 
which even the moft pious life is not always a proteftion. 

He was fnatched away by an illnefs of fix days. The fever, 
although fevere, had not the appearance of danger ; on the firft of 
March he felt himfelf better and got up. He was fuppofed to be 
recovering, and he entertained the fame opinion. £1 the evening 
he fell into a lethargy, and on the following day he terminated a 
life fo precious in the eyes of God and man* 
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PARTI. 

^piiE fcieiice of jurifprudence, although one of the moil import** 
ant and interefting, which can occupy the human underftand-^ 
ing, has not been diitinguiihed by an attention proportionate to its 
intrinfic excellence. It has been too generally eftimated as a mete 
collediion of pofitive rulesi the knowledge of which Was no Otlier- 
wife defirable than as it might be conducive to immediate intereft 
or fecurity, or of technical forms, the inftruments of profellional 
employment. Even thofe whofe avocations have given them the 
opportunity of correcting fo palpable an error, have too frequently 
ailed upon the fame inipreflion, and limited their regards of law 
as a fcicnce to the praCtice of it as an art. 

Jurifprudence is by the ableft writers regarded as a inonl 
fciencC ; and any controverfy which may arife with refpeCt to the 
propriety of the term, mult be verbal and unimportant.. It cer- 
tainly is a fcience which regards the condliCt of men in a ftate of 
focicty i but which regards it under a particular afpeCt. ,Mora- 
lity^ fo far as relates to its obligatory character, is founded upon an 
individual fentiment of reCtitude and propriety ; jurifprudence is 
referable to a rule of conduCt maintained by coercive authority : 
the ciFeCl of jurifprudence is to mrintain and define an extenfive 
portion, but only a portion of the'duties enjoined by the princi- 
ple of morality ; while it is one of the attributes of morality to con- 
form to the more pofitive precepts of jurifprudence. 

The definition of jurifprudence, whidi is contained in the pre- 
liminary title of the inftitutes, as being the knowledge of things 
human and divine, the fcience of what is juft and unjuft. 
*< Divinorum atqut humanarum rtruin mtitiat ji^i atque injtffli 
yWiMria,” has,fo far as relates to thcifirft. member, of it, boon the 
fourco of confidesabie altercation between the jurifts and . pli^ofo- 
phert: the l^ttef claiming it as thair own exclufive attribute, 
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whereas the former, who afcribed to thcmfcivcs the ftudy of true 
and not of falfc philofophy, applied the definition which the ftoics 
had before given to philofophy, to the fciencc of jurifpru- 
dence. 

Heirtecctus has a particular diflertation upon the conteft arifing 
from this definition, in the refult of wliich he concurs with what 
, had been before obferved by his maftcr Vinmus^ that it was not 
intended to alTert generally, that a knowledge of all things human 
and divine, was included in the fcience of jurifprudence, but that 
the firft part of the definition was explained and qualified by the 
iaft, and that the meaning of the whole is fuch a knowledge of 
things human and divine, as relates to what is juft and unjuft. 

Perhaps the obje£k and purpofe of the definition was not very 
fully confidered, at the time of its being applied, (for in every ftep 
of the preliminary title above referred to, we meet with terms 
and definitions which have a charaifter very oppofitc to that of 
mathematical precifion.) It is pcrfeftly clear, that a confidcrable 
portion of general fcience is requlfite to the practice of law and 
adminiftration of juftice in any extenfive degree, and that a mere 
acquaintance with the particular rules and inftitutes of his own 
profeffion, will be a very inadequate foundation for the character 
of a perfed lawyer : for, independent of tliofe principles of rca- 
foning, which from particular cafes can elicit a general principle, 
and having difeovered the principle, can trace the confequeiices of 
.it, independent of the application of the rules arifing from the 
common principles of juftice and equity, it is manifeft that, except 
in certJtin limited departments, the objeds of enquiry relate much 
more to particular circumftanccs of fad, than to any clifpute re- 
fpedip^ the rules of law j and a day’s attendance at Guildhall, or 
the fittings of Weftminfter, will fliew the great diverfity of ful> 
jeds, upon which fomc degree of previous knowledge is cifentially 
requifite, as the courfe of trade, the common occurences of focicty \ 
the queftion Of fanity or infanity, and not to mention other par- 
ticulars, the whole clafs of c^fes which turn upon the charge of 
negligence in any occupation or employment, but the. adual pur* 
fuit of all the minute ramifications of particular knowledge would 
be in itfelf impoffible, and would prevent an adequate attention 
to ftudtes of a more imperious nature. The leading rule upon 
this fubjed therefore appears to be, to acquire fuch a general 
habit of attention and obfeVvation, as will facilitate ^hc powers of 
percq)tion upon any particular fubjed; and whilft.an abfolutc 
acquifition of that extenfive knowledge, which may be at all 
^tnes adequate to the purpo&s of profeifional iftility, is admitted 
to be unatiainablei the cultivation of as large a portion of it as 
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drciimftances and opportunities will allow,’ is very ’ftrongly to be 
recommended and enforced, a very confiderable portion being 
cflcntially rcquifitc to the attainment of any ufeful and honourable 
degree of profeflional eminence. 

But though the definition of Ulpian inculcsXts a very ufeful pre- 
cept, that of Heineccius^ as being the praftical habit of rightly in- 
terpreting laws, and duly applying them to particular cafes — 
Habitus praBicuSy leges reBe interpretandiy adpUcafidique rite 
quibufuis fpeceihus occu fire nt thus — is much more accurate and pre- 
cife. 

If I may be admitted to fuggeft a definition of my own, I 
would, in the firft place, fpeak of general jurifprudence, as that 
fcience which regards the rights and obligations of individuals in 
a ftate of focicty, as they are capable of being protefted and en- 
forced by judicial authority 5 and of particular jurifprudence, as a 
knowledge of the rights and obligations of individuals in particu- 
lar corniiiliiities, as they are aftually protefted and enforced by 
judicial authority ; and combining the two, I would apply the ge- 
neral term of jurifprudence to the fcience, which regards the 
rights and obligations of individuals in a ftate of fociety, as capable 
of being protefted and enforced by judicial authority, accompanied 
with a knowledge of the manner in wdiich they are adually pro- 
tefted and enforced in particular communities. 

This definition includes the objefts to which the fcience may be 
applied, and the knowledge of its aftual application, the general 
principles inherent in the nature of the fubjetlj and the modifica- 
tion of them under particular circumftances, the grounds of obli- 
gation which are incident to all communities without diftindlion, 
and the particular forms and inftitutions, by which in different 
countries thofe grounds of obligation are diverfified and main- 
tained. 

The ftate of information which is to fatisfy the full extent of 
this definition, requires a full and accurate knowledge, as well of 
the general principles of natural jufticC as of all the particular fyftems 
of human law, whether conformable to or deviating from thofe 
original principles, whereas any fubordinate knowledge is a partial 
application of the fcience of jurifprudence. 

In endeavouring upon a former occafioft to illuftrate the judi- 
cial charafter of an' eminent magiftrate, I confidered it as a 
deduftion fro^m his general conduf^/ during a long and ac** 
tlve difeharge of the important duties of his fituatira, that he 
regarded jurifprudence as a rational fcience, founded upon the 
univerfal principles ofmoral re^itudq, but modified by habit and 
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dUthb^ity; and although there may not apparently be much of 
licNrelty or peculiarity in the fentiment, cacprcflcd by this dcfcrip^ 
tteiii I believe it will be found upon a careful examination, 
that it is a fentiment, the praftical attention to which haS" 
been very far frbm correfponding to the fpeculativc alTcnt which 
itniud rteCeflarily command, and to its intimate connexion with 
jthe welfare of fociety. The inftances, of a&iiig upon a fimilar im^ 
^reffion are of frequent occurrence, but they arc too much detached 
infiilatfed j the deficiency is in the cultivation of thofe in^ 
quiries, which will affift the mind in contemplating the fcicncc of 
jurilprudeiice as a regular and connefted fyftem, in which a fa- 
miliarity with the whole is efientially conducive to an accurate 
diferiminatiori of the refpeftive parts, in which the relative in- 
flueince of principle and authority is adjufted, with as much pre- 
dfion as is confiftent with the quality of the fubjed; in which 
principle is not neceflarlly required to have the fupport and alfift^ 
atice of authority on the one hand, or allowed to alTumcflfn undue 
and inconvenient controul over it on the other, and by i^hich the 
operation of authority itfelf is regulated, according to tliofc fixed 
and certain principles which are moft conducive to its utility and 
(uppqrt. ^ Too much reliance is placed upon the facility, with 
vt^hlch the mind can accompliih thofe important purpofes, accord- 
ing to the inftantaneous exigence of the particular occafion ; too 
little application is given to the means by which that facility may 
be mbft efie£lually acquired. 

The contraft and oppofition between right and wrong is, it is true, 
in many^cafes fufiicicntly ftrpng to prevent the poffibility of error, 
but the boundaries between conili£ting claims are in other cafes 
very f^r from being accurately defined i a corrc£t ellimate of the 
relative force of oppofite arguments, can only be formed by an 
adequate inveftigation of all the different principles of decifion, 
conneded with or related to the obje£); of inquiry $ a diverfity in 
circumftances apparently flight and infignificant, may in reality 
be fufiicicntly great to affe£k fhe very ground and propriety of the 
decifion, 

A fubjeft which from Its eflential charadler, cannot always be fufr 
ccptible of abfolute precifion, muft often require the afljftance of 
srhaTog]c; but analogy is a fource of argument which demands a 
very comprehCnfivc acquaintance with the various and fometimeg 
oppofite fujj^Qis from which it may be deduced/ If a refem- 
blance between ri^hat is fought and what is known is acknowlcdgr 
dd to be perfeflt and complete, the term analogy, ccafes to be ap- 
plicable, for the fubjeft has already acquired thd charader of cer^ 
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Introduffm. 


39 

tainty ; if a refcmblance, although limited, is unoppofcd, it may 
without difficulty be afted upon and affentcd to ; but a partial re- 
femblance or affinity to one fubje£l may be oppofcd, by a different 
rcfcmblance or affinity to another ; and the preponderance of fi- 
militude,or the grounds for preferring a fmaller fimilitude in what 
is more important to a greater fimilitude in what is lefs fo, may 
in many cafes require a very acute and attentive diferimination ; 
but it muft always be remembered, that analogy, however judici- 
oufly condufted, is but a fecondary and inferior ground of judg- 
ment ; that it reaches only to conjefture and probability, and con- 
fequently in its greateft eminence can never attain the height of 
certainty and demonflration {a)» 

There is ho part of jurifprudence in which an accurate diferU 
mination is more effentiali than in determining the proper limils 
within which thofe principles which in themfelves arc fo import- 
ant fliall be applied ; for a decifion, which is perfe£tly corre£i; as 
refting upon abftraft reafoning, may be manifeftly erroneous as 
oppofing the mandatory diftates of authority ; and on the other 
hand, a mere decifion of arbitrary authority may acquire an in- 
fluence, to which it is not legitimately intitled by afluming the* 
rank and character of a principle. And although certain general 
principles have an univcrfality of application which is wholly in- 
dependant of circumftances, there are others which, however cor- 
redl, are of fuch inferior value as merely to induce a preponderance 
of argument, and with reference to which the certainty of 
a rule of conduct is of infinitely greater importance, than the 
exa£l and niinuto propriety of the rule which happens to be 
adopted. Few principles, of jurifprudence are of higher value, 
than that wliicli inculcates a jufl; and proper acquiefcence in 
authority. 

Whatever can afTill in the acquifiiion of an adequate knowledge 
of the general principles of judicial reafoning, of their various re- 
lations, oroppolitions, of the propriety of their application under 
cxifting circumflances, of their limits and re(lri£tions, muft cer- 

the common law, a perfon convicted of grand larceny, having Tfuffered the 
f unilhment ol his oB'encci is a competent witnefs, but perfons convidted of petty larccny^ 
remained wholly incompetent. The Itatuic 31 Geo. 3. c. 35. recitei this, andcifa^t 
that no perfor. ihall be an incompetent witnefs by reafon of a conviAion for petty larceny. 
The queftion arofe in an inferior court, whether a perfon coneidted of petty larceny, whofoj 
punilhment had j!bt been expired, could be examined. The court decided that he could 
not, for the legiflatore could not intend to place convidlions of petty isscUiijr in adifierent 
lituation from thofe for grand larceny s the legiflature had declared that the witnefs fhonld 
not be incompetent ; jhe court decided that he was fo s this^wai a falfo application of 
analogy, for it wai analof/ oppofcd to demoolhration. 
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tainly be admitted to form a valuable objcfl of fcicntific in* 
quiry. 

Pofitivc and local law is in itfclf an objeft merely of peculiar 
obligation and concern ; the acquifition of a knowledge of it is, 
therefore, in its immediate application, a matter of confined and 
limited intereft, while the very term of general jurifprudence im^ 
ports an objefl: which has no local boundary ; but if juridical prac^^ 
tice, according to the beautiful expofition of is greatly 

aflifted by the focial quality of other fciences, by hiftory, by logic, 
by mathematics, by experimental philofophy •, if even the illuftra- 
tions of poetry can properly be conncdled with the adminiftration 
of juflice, fureJy it muft be acknowledged that an extenfive and 
familiar acquaintance with the judicial fyftcm of other countries, 
a in a peculiar degree calculated to produce a fimilar effeft ; the 
analogy of fubjeft is the moft immediate and direft ; an illuci- 
dation of the queftions arifing in one fociety, may be deduced from 
the rcfemblancc, or even from the contraft which is found in the 
inftitutions of another ; and by an enlarged and general acquaint- 
ance with diflFerent fyftems, an accurate diftinftion will be form- 
“cd between thofe great and fundamental principles, which, being 
deduced from natural reafon, arc equally diffufed over all man- 
kind, and are not fubjedt to alteration by any change of time or 
place, with refpe£l: to which there is, a ftriking uniformity 
among all nations, whatever feas or mountains may feparate them, 
or how many ages foever may have elapfed between the periods of 
their cxiftence, and thofe laws which, proceeding merely from po- 
fitive inftitution, are consequently as various as the wills and 
fancies of thofe who enaft them {a) and while this courfc of 
inquiry is beneficial to the jurift, in promoting the objeds of his 
profeffion, it will be no lefs interefting to the philofopher in in- 
veftigating the permanent attributes and cafual varieties of the 
human charafter. If the hiftory of laws is lefs engaging than the 
details of battles, and the chronicles of events, the difad van- 
tage will arife, not from the* nature of the fubjeft, but from tlie 
manner of prefenting it. 

In matters of evidently pofitive inftitution, a ftriking rcfemblancc 
and conformity are fometimes difcpvered between the fyftems of 
difFerent countries, which may be the effeft either of cafual co- 
incidence, of imitation, or of fame common caufe ^ but whatever 
may be th e orig in of the c6nformity, if the gcneral'principlcs of 
the fubje^s arp fi^ialogous, the particular expofition of any incu 

[a) Sir Wm. Joaei's prtfatcry difeourfe to the fpetekei of Ifffui. 
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dental queftion in the one country may be facilitated by the pre- 
Yious difeuflion of it in the other. Sometimes a fyftem, which 
upon the whole has a manifeft fuperiority, may be fufceptible of 
improvement from adopting the accidental particulars of another 
confefledly inferior, provided they have an adequate capacity to 
blend and aflimilate with the foreign ftock, into which they 
are ingrafted. 

The danger to be principally avoided, in rendering one fyftem 
of jurifprudence fubfervient to the improvement of another, is 
mere fervility of imitation ; whereas the purpofes of utility can 
only be attained by a careful and judicious difcrimination. Where- 
ever a queftion arifes, with refpedl to the incoiyoratlng an 
adventitious rule of decifion, it is ellentially neceflary to weigh with 
mature deliberation its nature, its tendency and cffedls, and in par- 
ticular its adaptation to the fyftem already cftablilhed. The gene- 
ral excellence of any fyftem of jurifprudence, is by no means fuf- 
ficient to warrant the imitation of any of its particular decifions, 
without cautioufly afcertaining the excellence of the decifion as 
rcftitig upon its own inherent merit ; the fource, and nature, and 
relations of the decifion, are to be duly taken into confideration 5 
it muft be examined whether it was the refult of any local or tem- 
porary caufe, the coiifequence of any peculiarity in the general 
fyftem of which it conftitutes a part 5 or whether it was founded 
upon principles of univerfal application. The particular circum- 
ilances which rendered it neceflary mRotney toenaft the Lex Pap^ 
f. ,: Poppitaj for the difeouragement of celibacy, can have no legi- 
lirnate operation in dircftiiig the judgment of an Lnglijb tribunal, 
with regard to tlie validity of a condition in reftraint* of mar- 
riage {n). However excellent a difpofition may be, corifidered 
with reference to the principles of abftraft reafoning, it cannot be 
followed with propriety, if the coiifequences of it would he in- 
con fiftent w'ith the authority or principles already fubfifting in the 
fociety where it is propofed. Whatever may be the wifdom of a 
regulation, or the advantage of imitating it, it cannot be fupplied 
by judicial conftruftion, if in its nature and charadler it is merely 
matter of pofitive inftitution j for it is only in applying the prin- 
ciples of correft analogous reafoning, under circumftances of a 
fimilar charafter, that the benefit of conformity can be .properly 
obtained ; but there is no analogy of charafter between legiflative 
provifion in* one community, and judicial interpretation in an- 
other. It isdefirable to define and reduce to certain regulations, 
fubjefls of general occurrence, fo far as is confiftent with a proper 

{o) See Stackpole v. Beaifmont, 3 Vef, 96. 
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liWty 6f cdnd^t ^ regulatbns adopted frdm their intrinfic 
excellence may be verjr prt^r objects of imitation } but it is tm- 
polfible with any cerwAnefs to confider this regulation in the fame 
pokit of viewy as the decifions which are illuftrative of a common 
principle^ whether in the lame community or another. Before the 
ftatute of frauds, it would have been palpably abfurd to have re- 
je^ed parol evidence of a contraf^ of fale, to the value of lo/. 
becaufe the ordonnanee of Moulinety excluding fuch evidence in 
cafes exceeding the value of loo livres, had been found beneficial 
in France. It would be equally erroneous to decide a 'queftion 
refpeAing the freight of goods, upon a mere principle of confor- 
mity to the ordonnanee of Louis XIV., accompanied by a favour- 
able opinion of the utility of the enadiment ; for, although this 
ordonnanee is in many refpefis an expofition and application of 
the law of natural realbning, it in others is avowedly a mere ex- 
ertion qS pofitive authority. I have fome doubt whether this prin- 
ciple has always been fuificiently attended to in pra£lice. In the 
well known cafe of Luke and Lyde^ 2 Bur. 882. i BL Rep. the 
ordonnanee of Louis is referred to generally, as one amongfl other 
authorities of foreign law in fupport of the decifion. 

In the efiay which I fome time ago fubmitted to die public on 
Bills of Exchange, I had more than once occafion to advert to 
infiances, in which the pofitive infiitutions of particular countries 
appeured to have been erroneoufly regarded as general principles 
of mercantile law. . 

In fwveying the laws as well as the manners of other countries, 
certain peculiarities are continually difeernible ; which excite a 
triumphant exclamation at their ftrangenefs and abfurdity. It 
however very frequently will be difeovered upon a fair inveftiga- 
tion, t&t their introduction was occafioned by fome adequate mo- 
tive of convenience and advantage, that their continuance has 
rendered them ib habitually familiar, and that fo many more elleiiv 
tial circumftances have acquired an intimate and fixed connexion 
with them, that an alteration* in them might be attended with 
jpeater prgudice than utility. Whatever we have been long 
iccuftemed to we neceflarily locdc at without emotion; and al- 
hough it would be ridiculous to imitate the apparently unaccount- 
ible fingulairities of others, the mere exiftence of fuch fingularities 
annot xcafimably be confidered as a motive for diferediting the 
;enenl excellence vrith which they may be conneded, by thofe 
vho reflefl Upem the impreffion which would be naturally excited by 
ircumftances, whkhfrom their conftant occurrence are unnoticed 
ly themfelves. The letter of the ambafiador of Bantanty is a 
appy exemplification of tins idea with refpe^ to the ordinary 
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c6urfe 6f our gdueru! manncrsf. It would not be necc&ry to call in 
the aid of fotfeigincrsV in* cider tb excite a finile at ihany of the* 
fecming, together perhaps with feme real, abfurdities which have 
ingrafted thcmfdvcs into our laws. Our various introdufHons of 
JokH Doe\ 7 ind Rkhard Roe\ bur folemn procefs upon the difleifin 
hYHtigh Hunt^ our cafually lofing and finding a fhip (which never 
was in Europe) in the parifti of St. Mary It Bonu in the Ward of 
Cheapo bur trying the validity of a will by an imaginary wager of 
five poiindsi our compafling and imagining the king’s dbath^ by 
giving information which may defeat the attack upon an ehemy’s 
fettlement in the Antipodes, our charge of privately picking a 
pocket, or forging a bill •with forct and armSy of negledling to re-** 
pair a bridge, againjl the peace tf our hrd the kingy his eronjon and 
dignity i are circumftances which, looked at by themfelves, would 
convey an impreffion of no very favourable nature, with refpefl: to 
the wifdom of our jurifprudence -, but we know, and we alfo know 
that it is the judgment of thofe who have no motives of partiality, 
that the general charafter of that jurifprudence cannot be the 
theme of too exalted a panegyric, and the refleftion may prevent 
our haftily drawing unfavourable conclufions, with refpeft to the 
juridical wifdom of other countries, in confcquence of our iil^ability 
to account, upon any principles of rationality, for fomc of their par- 
ticular inftitutions. 

To form a perfect and adequate fyftem of general jurifprudence, 
it would be requifite, after taking a comprehenfivc view of the 
different modes of government and legiflation, of their prevalence 
in different ages and countries, of the caufes of their ftability oi 
decline, of their advantages and defefts, with refpe£}: as* well to 
their natural tendency, as to their particular relations arid connec- 
tions, to proceed to the examination of the refpeftive obj^tls oi 
juridical fcience ; to the qualities, which are applicable to all per- 
fons in general, and to the fpecial circumftances of difcriminatlon. 
whether proceeding from natural caufes or particular and accideiv 
tal relations, to the different fubjefte of property, and the model 
of their acquifjtion, direli£l:ion, or transfer, to the caufes of pcrfon« 
al obligation, whether arifing from compaft, from accident, fronr 
injury, or from neglc£l ; to the public duties rcfulting from the re* 
latipn of each individual to the community, of which he forms a 
member ; to the a£l:s of aggreflion by which the general intercll 
and fecurity df that community may be violated, and the means b] 
Which they may be repelled: with refpefl: to alllthcfc fubjed^s 
tracing the nature of the confequeftccs which would refult froxt 
then^tute of thc*fubje£ls themfelves, in refpedi to the duties o: 
morality, operating upon the perfonal confcience of the individual 
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examining kotr far the obligation thence deduced is peculiar 
to that particular fphettj and neceflarily dependant upon the 
voluhtary exertion of the wUl^ and how far it majr on the other 
hand admit- of coercion, or require modification from external au- 
thority, by reducing to certain limits, and giving a particular 
direflion to the performance of duties, which in their charader 
are indefinite and imperfe^, and afcertaining the fubje£is upon 
‘-which natural reafon is no otherwife concerned, than in requiring 
that it (hould receive a certain ^and definite quality from pofitive 
law. Having completed the examination fo far as relates to the 
nature and chamber of the refpedive fubje£fs of enquiry, it mull 
be continued in its leveral parts, by an hiftorical inyeftigation of 
the manner in which the different principles have been applied ; 
in which they have been conformed to, or varied from, in the 
difierent fyftems which have aflually prevailed ; to which mull 
be added a relation of the various modes of adminillering juftice, 
and carrying into execution and efiefl die provifions of the law, 
and more efpecially of the manner of afcertaining, in cafes of 
difpute, the exiftence of the fa£ls to which thofe prpvifions are 
to be applied. To {lamp a proper value upon the produdion, it 
mull neither be too much confined to {light and fuperficial al- 
lufion, nor enter too extenfively into minute particulars of laboured 
and profeflional detail. 

It is unnecefiary to mention how dillant we are from the period 
in which a fabric of fuch extent and importance can be completely 
ereded, and how final] a progrefs has as yet been made towards it ; 
but from the co-operation of various hands, the objefl may poflibly 
be at length accompliflied. Some may employ their alfiduity in the 
procuring of materials, others their (kill in adapting them to the 
deligny the work may progrefiively advance in its refpeftive parts, 
upop a principle of unity and combination, which may tend to 
the completion of it as a whole. Soipe valuable contributions 
have been already made to this important purpofe. The hillorical 
law trafls of Lord Kaims, ar^ conducled upon a very judicious 
fyltem of invelligating the natural principles of fome of the moll 
important obje£ls of juridical fcience, and tracing the application 
of them in the laws of Rome, of Scotland^ and of England i but 
a comparifon between the laws of Scotland and England, condufled, 

I think, Vdth great faimefs, is apparently the leading objed of the 
undertaking} to an inhabitant of the fouthern part of the illand, 
the work will be lefs attra&ive, than it might eafijy have beep 
rendered, in confequence of the terms and ipllitutions of tlie 
Scotch law being treated as already familiarly known, and the 
general phrafeology is ip ptan^. cafes of a chata^er to which 
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reader is unaccuftomed. The view of die -tUftinaion of 
ranks in fociety, by Profcffor Miller, is a highly interefting and 
important publication. It perhaps may be confidered as referable 
more particularly to the ftate of manners in the different ftages of 
civilization; but the connection between manners and laws, 
which pervades the enquiry, attaches confiderable value to the 
work, as conducive to Ae improvement of the fcience of jurif- 
prudence. It is much to be regretted that the public have not 
more evtenfivcly the benefit of any permanent traces of the in- 
ftrudions of this eminent perfon, which occafioned fuch general 
refort to the feminary of which he was a member ; according to 
the unanimous tellimony of his merits, he had a very peculiar 
felicity in prefenting the objeCls of his fcience, in a form which 
was equally adapted to the purpofes of amufement and informa- 
tion. A great accelTioh would be made to literature and fcience 
by an accurate view of the IcClurcs which were fo attractive in 
their delivery ; and although the vivacity, the happy illuftration, 
the engaging manner of the Profeffor would be loft, the materials 
which remained could not be otherwife than highly conducive to 
the affiftance of thofe who were defirous of profecuting a fimilar 
courfe of inveftigation. 

The introduction of Dr. Crake to the cafe of Horner v. Liidiard, 
has been very far from attraCIing an attention commenfurate to its 
intereft and importance. The cafe which it precedes, like every 
other judgment of Sir William Scott, affords an accurate, an in- 
ftruCtive, and an elegant view, of the fubjeCl to which it imme- 
diately relates (a); but certaunly there is fome preverfion of relative 
importance, in rendering that cafe the principle, and lie effay 
which precedes it, the acceffory. With refpeCl to fpace (which I 
admit affords no very important argument,) the cafe occupies 
about a fifth part of the extent of the introduction ; but in addition 
to this minor confideration, the analytical view of the principles 
which regulate fo important a fubjeCl, as the intercourfe between 
the fexes, the valuable effeCls refulllng from the permanent con- 
nection of marriage, and from the difeouragement of promifeuous 
intercourfe, adultery, and concubinage; together with the hif- 
torical furvey of the application of thefe principles, and of the 
confequent diftinCtions between the legitimacy and illegitiipacy of 
the offspring, traced through the feveral periods and divifions of 
fociety, condfiCIed with an ability in- every refped adequate to 
the undertaking, will convince every one who has the fatisfaCtion 
of reading the performance, that the learned writer has done great 

(«) The natVM of the connexion between ille(iu'iiiite children and their perante. 
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iinjnftkie to hk dwn ibare of the publication^ by aiSgiung it a 
ilubo^<H»ate. chavafleri 

Xhe .efiay on the 'laaw of Bailments, is a work of which com*‘ 
jnmidation would be maniieftly foperfluous. So exquifite a fpecimen. 
i«f the application of literature to jurifprudence, however long it 
anight have'been fated to experience an unmerited neglefl, could 
4)ot;but at length receive the meed of approbation. But whatever 
aBent has been given to its very diftinguifhed merit, it cannot-be 
4ienied that it ihas as .yet produced a very limited eSeSt att exciting 
A .di%pfition to . concur, in the accomplifliment of the grand and 
important dclign, of which it may be regarded as a part and 
model. (Its very excellence has peitiaps contributed to the di-^ 
.aninilhing.its.incidental advantage, for any attempt to emulate can 
4>nly exciteamortifying comparifon, until the talk lhall fall into the 
hands of zaoika Sir ■William yonesi but while others will juftly 
jdcfpair wf approaching the fame ftandard of perfe&ion; while they 
lo^ with ditlant admiration at the excellence, which they are 
comfeious -of their inability to attain, their induftry and zeal for 
the promotion of fo defirable an obje£i; will not entirely be mif-> 
dire^led} and while contemplating the fpecimen before them as 
a model, they difclaim the idea of competition, they may ftill 
enjoy the fatisfafiion of contributing in an inferior degree to the 
attainment of the valuable purpofes which that model was origi- 
nrily intended to promote. 

The trsnflation of the fpeeches of Ifaust by the fame -admired 
writer, with his prefatory difeourfe and commentary, are alfo to 
be regarded as very valuable materials for the fame important 
purpof^ 

It^is manifeft, diat in every endeavour to contribute to the ad- 
vsuicement of general jtirifprudence, the Roman law mull occupy 
no inconliderable portion of attention, both on account of its in- 
trin&e excellence, and the extenfive influence which it has had 
upon almoft every judicial fyftem in modern In directing 

our attentkxn to this fubjeft, Ve lhall perhaps find little to admire,, 
tnd ftill Icfo to imitate, with refpeft to the conftitution of the 
authorities from which it immediately derived its obligatory 
chara&er. If, in one place, we are difpofed to revolt at the ex- 
ceffive^nagnitude of imperial power, in another, we lhall not find 
much greater room- for approbation in the prevalence of pop ula r 
fedition. In the various diftributions of authority, whether 
Icgillativc or judicial, we lhall not be difpofed to reifort to Rome 
for models of perfection} but in the opinions, which the 
jurifts deduced from the ,purc fource of genuine philofophy, 
wc lliall meet with innumerable iuftances of the admirable 

union 



IntroduSm^ ^ 

union of wifdom with jufti(Be» m wfokh the force iof tru^ 
is fo ftrongly manifeft^ &at to be $iflente4 to« it is only re- 
quilite to be feen» We (hall fee a force energy pf. •expreQion^ 
a felicity of illuftration^ and a concifenefs and elegaiiice of di^ipUj 
indicating the operation pf mindsj poflefllng a cpmprekenrxve conw 
mand of the whole of a fubje£):» which is perceptible in its 
influence on every individual part. Weihall meet in their original 
fources with many principles and maxims^ to which we are 
habitually familiar, and whidi, from negle^^ing a more extenfive 
range of inveiligation, we have been accuftomed to confider as 
entirely our own. We {hall meet with inftruALve, and frequently 
with perfe£fc guides in the expolition of the various quefUpns^ 
which are of continual occurrence in an extenfive rai^e of (bciaf 
intercourfe; and which, in the abfence of pofitive apthori^, mpft 
be decided upon general grounds of rational jurifprudence, where- 
in thofe do£lrines, which are moft univerfally alTented tpt 
when clearly and perfpicuoufly propofed, are not always in them^ 
felves the moft immediately obvious. Even where it is impoflible 
to expe£t a fimilarity in the fubjeds of inquiry, we (hall receive 
valuable lefibns, with refpefi: to the mod judicious courfe of 
inveftigation. A very curfory examination will fatisfy us^ that of 
the important remains of this celebrated fyftem, the mandates of 
authority bear a very fmall proportion to tlie deduflions of reafon. 
It is true, that thefe remains are tranfmitted to us in a very im- 
perfect and mutilated date \ that the hady and unlkilful com- 
pilation of Tribonianits has obfeured much of the excellence of 
XJlpian and Papinianj that the work profefling to be a diged pf all 
that was valuable in preceding authorities, is fo totally deftitute of 
arrangement, that many important pafTages are clafled with titles, 
with which they have not any kind of connexion; and ^at in 
general, the opinions having the force and efficacy of laws, which 
are collated under each particular title, are placed in a fucceffion 
merely accidental, and deditute of all regard to order and pro- 
priety. It was a fooliOi vanity in* Juftinian^ to ordain that all 
future appeals to the exiding law Ihould be referable to his own 
authority; that the correCl invedigation of the opinions of the 
jurids who preceded him, fhould be abfolutely precluded; and 
that the compilation made under his aulpices, {hould be only 
dandard to be afterwards referred to. It is a quedion of con- 
troverfy, how" far the exercife of his power was extended, whether 
it confided merely in prohibiting appeals to the volumes that had 
been previoufly reforted to, or whether it included their abfolute 
annihilation. But, after every dedu^ion on account of the pride 
of JuJlmimi and the inadequacy of Tribomanus^ it ihould be rc- 
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gaTded as matter o( fatisfaf^ion^ that the ccllefiion vi^as afluall^ 
ordained. It might in other hands have been compofed with 
greater care or judgment; but that it was compofed at all, was at 
circumftance that muft, in the eyes of impartiality, be always con- 
lidercd as favourable to judicial fcietice. The law had at that 
period attained a very cumberfome and inconvenient immenfity, 
and was difperfed through a great number of different volumes; 
the period of its authority was (unknown to the Emperor ) at the 
eve of its extindiion. If not wholly annihilated in the ages fuc- 
ceeding, it was confined within limits, which, in proportion to its 
former dominion and its fubfequent influence, were perfedlly in* 
fignificant; and in the long feries of ages involved in darknefs and 
ignorance, there is the higheft probability, that the greater part of 
the materials that had been thus united into one compa£l fyftem, 
would have perifhed. Whether at ai^ period the digefl had been 
wholly loft, and its reftoration was wholly the effedl of an acci- 
dental difeovery of a fingie copy at Amalfi^ or whether fome other 
copies of it had been ftill retained, is chiefly a queftion of an- 
tiquarian curio fity, for it is certain that, during the lapfe of feveral 
centuries, the knowledge of it was very limited and confined; 
that the copies known to be in exiftence were extremely few, and 
that its continuance to die sera of refuming its more than priftine 
confcquence, during a period when fo many other treafures of 
learning fell into irremediable decay, was the refult of accident. 

The reference which continually occurs to the two fyftems, or, 
as they, are ufually called, fchools of jurifprudcnce, the maxims 
of which arc fuppofed to be frequently confufed in the com- 
pilation of TribouiantiSj renders it defirable to ftate an out- 
line of their principal diftinddon, which cannot be done 
more fatisfaftorily than by inferting the following extraft from 
Gravina: 

Jurifprudcnce was divided into two families, theC/r^um, and 
the Proculiani. The feparation originated w'ith Atteius Capito^ the 
pupil of OJiliuSj and Antiftus^Labeo^ the pupil of Trebatius^ both 
of which iiiftrudtoTS had been under the tuition of Tttbero. Capitg 
adhered more clofely to what had been tranfmitted by thofe who 
had preceded him, and was principally attached to' written 
authority* Labeoy with a certain ardour of mind, gave more 
fcope to his difpofition, and, trailing to the effe£^s of his wifdom, 
took a greater range, and inclined in favour of novelty. He there* 
fore introduced many things which were unknown to, or un- 
attempted by, the ancients. Their refpeflive fcholars adopted ^le 
fpirit of their preceptors. • Captio was fucceeded by ISabinuif 
from whom originated the appellation of the S^inians. Ce^tus^ 
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Introdudion. 


49 - 


who fuccecdcd Sablnusy was the origin of the term CnJJiam. 
Laleo was fucceedcd by ProculuSj Nerva the elder, and Pfgctfns^ 
whence arofe tlie Proculeiani and Pegnfuim, The firft teceived 
from Capita the reverence for antiquity, the others from Labeo 
the freedom of Invention. This diflerence, which arofe in the 
reign of Tiberius^ continued until the time of Antonins 

The contention of thefe fefls at length wore out towards the 
decline of jurifprudcnce, and as the ardour of the oppofitc 
difpofitions began to cool. Many traces of this diflention re- 
main in the books of tlie law, and We have (till many remains 
of the conllift between the oppofitc fchools; which Triboniahus 
was not fiifiiciently able to guard againft, although JuJlinian held 
out a wontlerfiil promife of congruity. This promife has- in- 
finitely perplexed the ingenuity of tliofe who, relying on his 
veracity, have chofen to aferibe the dilBcultics arifing from a re- 
pugnancy of opinions rather to tlieir own ignorance, than to the 
negligence of the compilation, of which Cujas affords feveral 
inftances. It is, therefore, of confiderable importance to know 
which feft any jurift belonged to: and, as their principal dilFcrencc 
confiils in the Sahitiians inclining to equity, and the Proculeians 
adhering to flrhSl: hiWj their oppofitc opinions being introduced 
uito one entire fyllem have occafioned the occurrence of different 
and even oppofile decifions in feme parts of the law.” 

The inconveniences arifing from the injudicious nsanner in 
wliich the compilation of the cllgcil wms committed, may be in a 
great meafure obviated by the more accurate arrarigement in 
which the law is prcfciited by Dcn::ii ; niui I conceive more par- 
ticularly by the important labours of Poibic^ y in hie. edition of the 
digeft, of which 1 have never had an opportunity to clitahj^ aa 
iiifpeclion; but of which, a very particular and faiisfaftory 
account is given in the Eioge, whereof a tranllation is prefixed 
to the prefent volume. 

The mod eligible courfe of conducling the ftudy of the 
Rjman law, appears to be the ufc of th^ Indicutcs ; which arc a well 
arranged accurate compendium, with the accompaniment of 
Tome able commentary, and a reference to the dlflerent paffiige« 
in the other parts ol the law, wliich the commentary points out 
for the purpofe. I am not fo familiarly converfant withr the 
numerous expofitions of this law, as to be enabled to pronounce 
which of them is abfolutcly intitled to preference on the ground 
of comparative excellence; but there can be no difficulty in con- 
firming the reputation which is judly attached to Vinnius^ as one 
of the mod valuable? and indriiftivc. may here not be irrelevant 
to notice the omiflion in the inditutes, and confequently in the 
VoL, I. d various 
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various writers by whom that work is ufed as the bafis of their 
itiftruAions^ of one of tlic moft important objefts of juridical 
inquiryi the doftriiic of evidence, vefpcfting which the more ex- 
tenfive colleftions of the digeft and code furnifti very valuable 
information. This fubjeft, like moft of the other branches of 
judicial fcience, has not been deficient in its particular com- 
mentaries, of whom the moft celebrated are Mcnochius and Maf- 
cardus. Of the former, I am not in a condition to make any 
particular obfervation. The latter, in the compafs of four large 
folios, prefents a full and well digefted view of the nature of 
evidence in general, and of the different proofs which arc appli- 
cable to the various controverfies that may occur in the ad- 
miniftration of juftice. Everhardus has alfo given a very extenfive 
and perfpicuous view of the different applications of the general 
piinciples of evidence ; and although the entire perufal of thefe 
works may be, perhaps, confidered as an appropriation of too large 
a portion of time to an auxiliary fcience, the occafional reference 
to them will be found materially to facilitate the expofition of many 
i^^portant queftions of daily occurrence amongft ourfelves. 

For attaining an hiftorical view of the Roman jurifprudence In 
Its origin, its progefs, its principal inftitutions, and the cultivation 
of it as a fcience fubfequent to its modern revival, the work of 
Gravifia may be confidently recommended as prefenting every 
important information in a fatisfaftory and engaging manner; and 
this ftudy will be found not kfs valuable for its affiftance in the 
illuftrations of cluffical learning, than for its connexion with the 
fcience^ of jurifprudence. A more fummary, but very able and 
elegant expofition of the fame fubjeiT; is contained in the hiftory 
of Gibbon. The writings of Heiueccius feem lulaptcd to a more 
extended and particular courfc of ftudy. Taylors Elements of 
Civil Law are, perhaps, more than any other work calculated to 
affift in the expofition of the mutual relation of the legal fcience^ 
and the general literature of ancient Rome. Dr. Bronvn^s Lcfturcs 
adopting the arrangement o? Blacbjhnds Commentaries, will in a 
peculiar degree facilitate a comparifon between the law's of 
Rofjie and England. Hopperus de Arte Juris ^ may be very ju- 
dicxouily reforted to as a ground-work of general jurifprudence, 
with fabric, the materials of which arc almoft entirely Roman. 
It is, however, in many cafes fubjeft to the obfervation, that 
the general principles are rather adapted to the particular fyftcm, 
where the I'yftem fliould only have been reforted to as ilJuf- 
nnlvc of the principles. The cxiftence of ^particular inftitu- 
tions feems, in many inftances, is to be regarded as a fuflicient 
evidenefe of their inherent ncccffity or propriety. My own par- 
tiality 
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tiality for this fubjefl:, regarded as an auxiliary fcience, migV.t 
enable me to incrcafe the catalogue (^r) ; but an acquaintance much 
more extenfive and familiar than any which I have had the oppor- 
tunity of acquiring, would be very infuflicient to appreciate and 
particularize the advantage which might be derived from rc- 
forting with proper diferetion and moderation to the numerous 
other jurifts, whofc writings evince the degree of regard which 
has been paid to the mandate of JttJiiniany ut nano neqite eoriim qui 
hi prafentl juris peritiani hahent^ ntque qui pojlea fucrhit audeat comniai-^ 
iarios iifdan Itgibus admnere. 

In adverting to the laws which have been the fubjedi of the 
preceding obfervations, it will be rcquifitc (as indeed it is requifite 
in every other inquiry) to have an adequate view of the objedh,. in- 
tention, and bearing of any particular propofition, and of the 
fubjedi with which it is coiinedlcd, before an adequate judgment 
can be formed, by a mere perufal of the words, of its juilncis, 
and propriety. This confuieration occurred to me very forcibly, 
upon peruling a triumphant comparifon of the defeription ot 
liberty given by Sir WiUiam Biai'ljioney with that of Fhi’cntinus^ 
or as it is cxpreiTed with the abfurd definition in JuJUniafi*^ in- 
(litutes, as being naturalis facultas rjusy quod cuique far era lihct^ njft Jl 
quid vl nut jure prohibetur — a kind of liberty which it is faid mull 
exilt even under the greareft dcfpotifm — a flight attention would 
however have flievvn, that the fubjedls intcndcTd to be deferibed in the 
two places, and the refpecUve applications of the term by which 
tlicy are denoted, arc eflentially different; that tlie one concerns 
the charadlcr of the relation cxifting between ilie member^ of a 
community, and tlic governing authority as being marked bj^ree- 
dom or defpotifm ; that the otliev was confined to the peculiar fete 
of certain iiulividuals, as contralleu with others in the fame fociety, 
to the diftindlion between freemen and flaves, and their refpc^live 
uLtributes according to the provlfions of the ^ iw', to the legal right of 
exercifing their own will, and the legal obligation of obedience to the 
will of another; and that although no country is fo defpotic, but that 
a man may do whatever is not prevented by law or force, the diftri- 
bution of the inhabitants of fome countries may render it neccflary 
to fliew, that a perfon who is by force conftrained in his aflions, may 
ftill be free in refpedl to his legal rights and charadlcr. I'^avc 
dwelled more particularly upon this inffance, becaufe I conceive that 
even where the definition of the civil law has not been tlic obje£l of 
reprehenfion, the application of it has not been unfrequently 

founded upon the fame miftaken notion of its obje<£l. 

• 

(fl) Mr, Butler's Hora Jurtdtcee, of the exigence of which I was not appnfed at the 
time of committing this introduction to theproisa cannot be mentioned in too favour- 
able terms of recommendation. 
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It is well tnown that previous to the revital of the Roman law, 
as an obje£t of general attention, the feudal fyftem had acquired 
a very extcirfive influence over the greater part of Europe ^ and that 
the fime caufes operating upon different countries, had produced in 
their legiil inftitutions a very confiderable fimllitude, accompanied, 
as was natural, with feveral local peculiarities. TJiis fyilem being 
primarily referable to the tenure of land, and only affefting 
other fubjefts incidentally, would readily admit of a coalition with 
the Roman law, as affording a general expontion of the rights and 
obligations of perfons refulting from the principles of natural rea- 
fon, and liaving very little interference with the cxifling inftitu- 
tions to which it might be attached. As a rule of private life, 
therefore, it* might readily and in perfect coiihftency with the in- 
ftitutions which already prevailed in different countries, be ad- 
mitted as a ufcful guide of judicial determiiiation. The admi- 
ration of its excellence, with refpect: to the cxpofitipn of general 
principles, would in many inflances n;iturally lead to an imitation 
of its particular regulations in other refpefts, when there was no 
repugnancy to the municipal fyftems previouRy cxifting ; and a 
general partiality having been admitted, the fame fpirit of imi- 
tation would in many cafes lead to an alteration of the ufages 
already eftabliflied fo far as it could be done confillently with the 
favourite maxims of each particular community. The change 
would in fome inllanccs operate gradually aiul i.nipcvccptibly \ in 
others, it would rcfult from the immediate interpoRtion of politive 
authority ; fomctimCsS it would originate from a mere fondnefs for 
novelty, at otlicr times be dictated by a genuine fpirit of improve- 
ment. But under all the various modifications in wliich the new 
fyftem of law v/:is introduced, it v/ould in many refpefts have 
an afpe£l; eflentialiy different from that by vehich it was dillin- 
guifhed in its original and native aiilhoriLy. It would no longer 
form an entire and independent fubjedf, but would receive a cha- 
rafter and impreflion from the adventitious fyftems, with which 
it was incorporated : the diftrlbution of public authority, whether 
legiflative, executive, or judicial, would continue to be governed 
by the pre-exifting law of the refpeftive communities, and this 
circumftancc alone would form no inconfiderable difference in the 
refpe^live fyftems of jurifprudence. In many otticr refpcCfs the 
jurifprudenceofiCc'w^ Vv^as local and peculiar. Parental authority, 
in the modern countries of Europe^ has very dlfierent limitations 
from thofe which appear in the colledtions of JuJlmian. The 
coilrine of adoption and emancipation is a fubjcdl which has 
not at prclent any exiftenfc. The vaflalage bf the feudal fyftem, 
had but a flight analogy to the fervitude of Rome, The duties of 
freedmen and the rights of patronage, the fource of fo many legal 
, regulations, 
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regulations, had no longer any exiftence. Many of the principles of 
the Roman law refpefting private tranfadlions were reje£ted as 
trifling fubtilties. On the other hand, many regulations of a 
pofitive nature were deemed proper objefts of imitation ; and the 
Roman law, in rcfpecl to contrafts, teftaments, and fome other 
fubjedls of general intereft, has been very extenfively adopted in 
inoft of its leading particulars, and though the imitation has in 
every cafe been partial and limited, and there has been confider- 
able diverfity in the manner and degrees in which it has been pur- 
fued, the reference to a common origin, and the ufe of fimilar 
terms has produced a very confiderable conformity between the 
different fyftems in which this principle has prevailed. Through- 
out the greater part of Europe tlie law of one country may, in its 
principal feature.^ be generally regarded as the law of another; and 
the juridfcal writers of different countries may be regarded as 
illullrating a common fcience, almofl: as much as the writers upon 
any general fubjeft of phyfical refeavch. It is manifeft that this 
conformity between different countries, wherever it can be attained 
without prejudice to more important advantages, muft be attended 
with confiderable convenience, and very much facilitate the culti- 
vation of a general Intercourfe. 

At a period fubfequent to therevlval of the RomanVdrN as a fubjeft 
of general Itudy, the purfuits of commerce acquired a magnitude 
and importance unknown to former ages, and contrafts were in- 
troduced with a view to its fecurity and facility of which no traces 
had occurred in preceding ages. The ncceflary communication 
fubfidlng between the perfons engaged in traffic induced a fimi- 
larlty of habit and charafter, and an inIVitution of common ufiiges 
between the inhabitants of different nations, from which a fyftem 
was gradually formcti, which acquired tlie name of the law and 
cuftomf, of merchants, and which, fubjcil: to the particular effeil 
of fome pofitive regulations, acquired by a kind of tacit confent 
an extenfivc influence and authority in the feveral countries, which 
were intcrcllcd in malntiilning and extending the general inter- 
courfe. 

To proceed to a more particular application of the general 
principles already referred to, the law of France previous to the 
revolution (with which this publication is more particularly jcon- 
nefted) is founded on a combination of the Roman law, the feodal 
fyftem, the general Ux mercatoria^ and feveral pofitive inftitutions 
and local cuftoms. The Roman law had a very different degree o£ 
influence in different parts of the country. In the provinces 
bordering upon Italyy which were called the Pays de droit ecrit, it 
was confidered as the municipal law ; in the other parts of trance^ 
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called the Pays de couiumes^i^\^ common law was deemed to confift 
in certain ufages fubfifting among theinfelvcs, and the Roman law 
was only regarded as written authority with refpedi to the prin- 
ciples of natural juftice ; but even in thefe the application of it was 
very general a!id extenCve, and it appears to have been the rul® 
molt frequently applicable with refpedt to the ordinary occur-* 
rences of fociety. A great dlverfity of cuitoms prevailed in the 
diflFerentprovinces of France^ the inconveniences of whicli were much 
felt and complained of, and many very able writers were engag- 
ed in their illuftration. among his other public fervices, 

prefented a very valuable expofition of tlic cullom of Orleans, In 
many cafes where the cuftom of a particular province was filent, 
it was a general principle to decide in conformity to tlic cullom of 
Paris ; the direft authority of which extended over a part of 
the kingdom nearly equal to that of all the others united. The term 
coutume was applied not only to the fubfifting ufage, but to the 
diftri£l in which it prevailed. The Icgillative power of France^, 
during the later ages of the monarchy, was veiled in the king, and 
was exerclfed by his ifluing ordonnances and cdidls, which only 
differed from each other by the former commonly embracing a vari- 
ety of fubje£ls, while the latter were ufually confined to a finglcob- 
jc£l. Thefe a£ls of legiflation were not deemed to have acquired 
the force of laws, until they had been regiftered in the parliaments, 
and fometimes regillration having taken place in one parliament 
and not in the other, the law was obligatory in the firft, and in- 
operative in the laft. The regiftering an ordonnance was not an 
a£l refpefling which the parliaments had, properly fpeaking, any 
difcrd!ionary authority 5 but their compliance with the order of tlic 
fovcrcign for this purpofe was frequently delayed, and a remon- 
*li!f5hcc prefented fubmitting it to recon fid eration. Thefe remon- 
ftrances were, I conceive, never received with very great favour, and 
it is well known that they were the frequent occafion of violent 
confli£ls between the parliaments, more efpecialiy that of Paris^ 
and the crown. 

The adminillration of juflicc refided in the fevcral parliaments 
and inferior jurifdiclions of the provinces and other dlllrifls ; but 
from the cafes which have occurred before the parliament of Parts 
it jfi^videht that it entertained a juriftliftion, at leaft in fomc cafes, 
upon fubje£ls arifing without the limits of the province. The 
jurifdi<Sl:ion of the parliaments was principally exercifed in appeals 
from inferior tribunals, but there were feme cafes in which they 
exercifed original authority. In cafe of diffatisfa£lIon with the 
judgments of the parliament, an application might be made to the 
council, who had an authority to refer the cafe to the confideration 
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of a different parliament, but not to rercrfc the judgment of their 
own authority. The number of tribunals cftablifl^ed in Franct 
for different purpofes, and the number of members of each tribunal 
was very great. The fale of judicial offices appears to have been 
partly prohibited by law, but it is notorious that the practice of it 
was very prevalent. 

From the number of judicial appointments, and apparently from 
the facility of acquiring them, it appears to have been common to 
regard them as a diredi objeft of profeffional purfuit, and to enter 
upon the adminiftration of law without any previous pra&ice of it 
as an advocate. 

Thefe fituations were open to perfons at a very early ftage of 
life. In the Eloge included in the prefent volume, mention is made 
of Pothier taking a more atlive part in the court of which he was 
a member when under the age of 25 years, (the common period 
of majority in France) than had been ufual in the fame diftriA* 
In the addreffes which it was the duty of D' Aguejfeau^ in his ca* 
pacity of Advocate and Procureur General, to make to the parlia* 
ment of Paris, upon the opening their feflions, we fee an affediation 
of frivolity frequently expatiated upon, as a prevalent foible incon«* 
fiftent with a due regard to theduties and dignities of their fituation. 

The fubjefts, of which the law took cognizance, were more cx- 
tenfivc than thofe with which we are familiar in England. Among 
other inftances, what is called queftions of ftate were very prevalent; 
thefe condded in fuits for cftabli(hing the relation of perfons as 
members of a family, withotit any reference to rights of property 
dependant upon fuch relation, and were always treated as objects 
of very folcmn and important attention. The conduii of parties 
in their dumeftic relations, fuch as the making an adequate pro* 
\inon for the adult members of their family, feems alfo to havcfki 
Icn under the direflion of legal authority. 

According to the common adminiftratlon of juftice, the com- 
plainant prefented a memorial containing the grounds of his de- 
mand, with the legal arguments by which it was fupported, and 
making a formal conclufion in fomc degree analagous to the prayer 
of a bill in Chancery, ilatiiig the judgment which the court was 
defired to pronounce ; and a fimilar memorial with the exception 
of the conclufion was prefented on the part of the defendant ;^and 
tlie merits of the refpe£live parties were alfo difeuiled by the oral 
pleadings of the advocates ; after the difeuffion of the parties was 
com pleat j the cafe was referred to one of the judges, or, as they 
were called, counfellors of the court, to report upon. It was the 
duty of this judge, who, with reference to the particular cafe, was^ 
called the reporter, to ftate (as I conceive, in writing) the nature 
of the demand, the fads admitted and difputed, the points of 
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law arifing out of thofc fadls, the evidence by which the dlfputcd 
fafts were fupported, and the legal arguments adduced upon 
the refpeftive points ; to thefe, as well as I can colle£l, the 
opinion of the reporter was fometimes added and fometimes not, 
probably at his own diferetion. The report was communicated 
to the other members of the court ; and the judgment was form- 
ed upon a private deliberation ; the fentcnce alone was difclofed, 
the opinions of the particular judges being given under an obliga- 
tion of fccrefy. In the parliament of Petris, and probably in the 
other parliaments^ duties fimllar to thofe of the reporter devolved 
upon the advocate general; who upon fuch occafions afted as an 
aflelTor, and his review of the cafe was, in common with the ad- 
vocates for the parties, denoted by the term plaiJoyers, or plead- 
ings(flf). They were manifeftly addrefled orally to the court, and 
after ftating fully and diftin£fly the fcveral points and arguments 
which had been relied upon by the oppofite parties, he fubmitted 
his own impreflions with refpeft to them, taking a very compre- 
henfive view of the feveral legal confiderations which might tend 
to influence the determinations, and ending with a formal conclu- 
iion, ftating in technical language the judgment which, according 
to the circumftaisces, he deemed it would be right to pronounce. 

In this courfe of proceeding, as in all others, the interefts of 
jufticc might fufler from tlie pcrfcnal carclclTnefs and ignorance 
of the oiTiccrs into whofe hands they were committed ; but the 
general tendency of the proceeding was manifeftly to fecurc a 
deliberate and adequate attention in the judge to the arguments 
which thofe to v/hom the interefts of the parties vv^ere confided 
might deem it material to adduce ; and the fudden momentary 
impreffion, which experience fitew s not always to be the leaft ftrong 
■vfRere it is the moft erroneous, would not prevent the poflfiblc 
advantage that might eventually refult from a more deliberate coii- 
fideration. To render juftice perfe£l, every effort fliould be 
made to render it fatisfaftory fo far as that objc£l can be accom- 
pliftied, confiftently with its'purity and accuracy ; and nothing can 
more cffeaually promote the fatisfa£loiy adminiflration of juftice 
than to convince the parties who have an intereft in it that thofe 
confiderations which to them have appeared eflential were not 
flurxgd over with indifference or inattention ; that if they were not 
found entitled to alTent, they at leaft were not haftily rejedled as 
unv/brthy of examination. 

The great purpofes of juftice can never be much alTifted, by 
tnfwering a ferious propofition with a contemptuous ejacula-* 
tion. 

(a) See two pleadingt of fiibjolned to the following yolume. 

Forenfii 
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Forenfic difcuflions appear to have been generally condufted 
with a fpirit of fcience ; and confiderable attention was paid to that 
kind of eloquence, which is calculated to prefent the fubftance of 
the argument in its molt attraftive and convincing form, without 
an unreafonable addition of ornament purely adventitious. The 
Caufes Celebres et IntereJfanteSj form a very engaging feledfion of 
cafes, which for the moft part amufe the attention by their intereft 
and vivacity, while they conduce to the extenfion of legal know- 
ledge by their accuracy and good fenfe. I am induced to think 
that the adminiftratlon of the law was, notwithftanding ftrong 
pro]\ibitions againll it, not imfrequently expofed to the influence 
of private folicitations. The occurrences ftated in one of the 
pieces of MarmrjuLel called, Tales of an Evening,” deferibe the 
folicitatioii of various parties to the advocate general with refpeft 
to his report ; aivl altliough publications of this defeription may 
not appca.r t!ic prope r fources of information refpedking the courfe 
of judicial pradlice, it is obvious that, even in olFering an imagi- 
nary reprclentation, a circumftance would not be alluded to as 
matter of familiar occurrence, for w'hich there was no foundation 
in reality. I have alfo in works more immediately referable to 
tl\e fubje£l, met with incidental remarks upon the impropriety 
of tlie praflice j although I cannot at prefent refer to particular 
paflages. 

ldu:re appears alfo to have been an und\je interpofition of regal 
autliority, in direfting the decifions which fhould be governed 
folely by unprejudiced opinion. Some paflhgesin an extraft from 
ordonnances relative to procedure, made by Aguejfeauy contain a 
rnanifeil reference to this circumftance as a matter of ordinary 
occurrence ; and his letters in his official capacity of chancellor 
flicw frequent inftances of direftions to the judges with refpe2i" 
to tlie courfe of their conduct ; and other inftances of reprehend- 
ing the judgments which they had given j and although the par- 
ticular cafes, fo far as 1 have adverted to them, arecompofed folely 
of intimations founded upon the juftice and propriety of the fub- 
jeef, it is obvious that fuch an interpofition is open to perverCon 
for improper purpofes. The pofitive and abfolute controul which 
the crown polTefled over the members of the tribunals, as well as 
over the other fiibjefts of the country, by arbitrary mand^ites of 
banifliment and imprifonment, had ncceflarily a tendency very 
dcj:rimental to that independance of judicial proceeding, which is 
one of the moft effeftual fafeguards of right and liberty. In the 
adminiftration of criminal judicature, we find many circumftanccs 
which have been very properly thct fubjed of reprehenfion, and 
are with great juftice contrafted with the fuperior excellence of the 
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criixiinal law of England ; the courfe of fccrct examination, the 
application of torture for the purpofes of extorting confeffion, tlie 
horrid torments which converted juftice into cruelty, the involving 
the members of a family in the guilt of a relative, not merely by 
the indirefl: effeil of confifeation, but by a dhrefl: and immediate 
fentence, are fome of the particulars with refpeft to which the 
inhabitants of this country enjoy an honourable and valuable dif- 
tin£lion. 

The writers of Franck have certainly contributed in an eilential 
degree to the general promotion of juridical fcicnce ; many of the 
pofitivc inftitutions of the country upon mercantile fubjefts con- 
tain a wifdom and equity that have rendered them juftly models 
for imitation, and in many cafes, where they arc not founded folely 
upon the direft application of authority, they may be regarded 
as a corre£l and judicious expofition of general principles. Upon 
the whole, although a niere falhion of imitating, without examina- 
tion, the law of France would be a manifeft abfurdity ; it muft on 
the other hand be evident, that an attention to it condu£lecl with 
diferetion will frequently afford extremely valuable information and 
fuggeftions. 

In attempting to offer any general obfervations refpefting the 
jurifprudence of our own country^ I very fenfibly feel the arduous 
nature of my prefent undertaking ; but I enter upon this fubjecl 
with the confidence, that however Inadequate I may be to do juf- 
ticc to the unparalleled excellencies of our conflitution, no perfon 
could engage in fuch an inquiry Math a firmer conviflion of their 
value and extent ; no perfon could come to the difeuffion of the 
fubjeft ^^ith a more fincere fpirit of attachment to them; and if I 
venture to fugged any remarks refpcfllng the inftances, in which 
^ fe^ii^praaical improvement may be adopted, I flatter myfelf it 
will be acknowledged that tliofe fuggeftions are intimately con- 
nected with its acknoMdedged and cxifting principles, and are 
wholly referable to fuch accidental circumftances as are the 
natural efFe£ls of a long revolution of time, and a gradual altera- 
tion in the fituation of the country^ I hope it will appear 
that any flight acquaintance which I may have acquired with the 
juridical fyftcms of other countries has confirmed the preference 
to our own ; they are only my vifits, but this is my home.” The 
fureft praftical teft of the excellence of a government is the com- 
parative comfort which for a fucceflion of ages, and independently 
of the perfonal qualities of perfons in authority, or other adventitious 
circumftances, is enjoyed by the great body of the people, fubjeft 
to its controul and enjoying the benefit of its protefrion ; and the 
application of this teil will furely not be attended with any con- 
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fidcrablc difficulty. Although much of the aftuul happincfs of 
each individual ffluft rcfult from circumftances peculiar to him- 
felf ; it is impoffible, where a general cffeft appears to be produced, 
to doubt the operation of a general caufe. The gradation of 
fociety in this country, to the fovereign on the throne from the 
inmate of the rocaneft cottage, with no abrupt and fenfible inter- 
vals, is greatly calculated to promote the common enjoyment and 
fatisfadiion, and to render the feveral claffes. of which the com- 
munity is compofed mutually fubfervlent to the benefit of each 
other. While the affluent receive the afliftance of the induftrious, 
the induftrious participate in the benefit of that affluefice, which 
gives their exertions a proper dire£tion arid a fuitable reward. 
TJie general ftate of fociety prefents no obftacle to the well direft- 
ed fpirit of individual advancement ; no man looks at him who is 
next above himfelf as placed in a fituation of inacceffible fuperi- 
ority ; and however powerful the operation of particular contin- 
gencies muft neceflarily be, however numerous the failure of in- 
dividual exertion, the great fum of public felicity is manifeftly 
mucli enlarged by the perception that there are no abfolute im- 
pediments to difeourage the fpirit of exertion, or check the 
progrefs of improvement. While the greater and more diftm- 
guifhed inftances of advancement muft from their very nature be 
the portion of a few, the poffibility of their attainment may ani- 
mate the difpofitions of all ; and while the particular purfuit is 
often attended with difappointment in its ultimate objeft, tlic in- 
termediate progrefs becomes a valuable acquifition, and even the 
Jeaft fuccelsful competitors have an almoft infinite fuperiority of 
enjoyment, over any which could be poffibly attained in the fancied 
ftate of general equality, or commonly expefted in a fociety 
where the various ranks were diftinguiflied by marked and cSitanf* 
intervals of feparation. While that abfolute inviolability is attached 
to the perfon of the fovereign, which fliall protedl the general har- 
mony of the community from being difturbed by the machinations 
of fadiious ambition, the fplendors df the fovereign are. the fplcndors 
of the country, the powers of the fovereign are the adlivc but re- 
gulated energies of the country, their cxercife (fubje£k to the com- 
mon influence of human infirmity) may be often accompanied 
by error, but the fituation of the perfonage in whom they are in- 
vefted can feldom offer an inducement to prevert them by defign ; 
and while the facrednefs of his charafter affords a fecurity from 
perfonal refponfibility, the higheft exertions of his prerogative are 
incompetent to prevent the refponfibility of thofe who violate the 
legal rights of hismeaneft fubje£l:.*^The ftations of dignity which 
follow thofe immediately refulting from the relatiba of kindred 
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to the crown, prefent to all who arc engaged in the offices of re- 
ligion and jullice a pledge and reprefentation of the honour and 
importance attached to their refpeftivc avocations ; the numbers en- 
gaged in aftual competition for thefe elevated dillindions arc fmall, 
but to manifeft and evince the propriety of fuch flattering difttne- 
tions, is an intereft which afFefts and pervades the whole- The 
hereditary portion of the Icgiflaturc, receiving frequent acceffions in 
individuals, diftinguifhed by their valour or their learning, offers an 
honourable motive to ufeful exertion, and at the fame time induces 
a peculiar degree of intereft in fupporting the permanence and (labi- 
lity of inftitutions of general benefit to the community, and oppofes 
a ftrong barrier again ft the eriterprifes of rafli experiment- The 
other fource of legifl^tive authority has a more immediate conne£lSon 
with the general mafs of the community. The fiflion that aferibes, 
contrary to all hiftorical faft, the idea of a perfonal and aftual repre- 
fentation of each individual member of the community to this im- 
portant branch of the conftitution, has been the fource of much re- 
fleftion upon the difcrepancy between the a£lual praclice and the 
theory, which, though merely a dedudion from it, is treated as its 
cffence and foundation. 

It may readily be agreed, that if it were propofed to frame a new 
Icgiflativc afl'embly, with authorities fimilar to thofe of the Houfe 
of Commons, a conGderable variation from the prefent fyftcm of 
cledion miglit be deemed advifabic ; but the exifting conftitution 
of the Houfe of Commons was not formed upon any principles 
of theoretical inveftigation, but refulted in a great degree from fc- 
veral accidental circuniftanccs ; and I think it is at leaft very much 
td be doubted whether it would be attendetl with any real 
advantage to alter a fabric which has fo long been riveted and 
?STTerited togetlier- A mere change would be naturally attended 
with detriment, and it would be very far from judicious to make 
the matter a fubjc£l of hazardous experiment ; even thofe who 
entertain the opinion that an aftual improvement might be attain- 
ed, may find it not unimporfiint to confider whether the whole 
advantages of the meafures which they would wifh to adopt would 
clearly and unequivocally counterbalance the probable mifehiefs 
that might jfccompany it. The feheme of univerfal fuflFrage, which 
by mafly is regarded not only as a perfcdl theory, but as a natural 
right that cannot be withheld without opprclTion, has never appear- 
ed to me to be that which would be moft beneficial in the framing 
an entirely original conftitution ; for although it is perfcftly clear 
that the rights and interefts of every member of focicty are equal- 
ly ,facred, it by no means follqws, that all the members of focicty 
jire equally enlightened in refpeft to the means of fecuring and 
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promoting the general advantage of the whole, that all are afluat- 
cd bjr an equal intereft and regard for its maintenance and pre- 
fervation \ the aftual experience of popular eleflions does not 
evince that there is the greateft concern for the public Intereft, 
where there is the neareft approach to univerfal fufFrage, or that 
the qualities of a ufeful legillator are identified with thofe of a 
popular candidate. There is a fufficient univerfality of reprefen- 
tation for every purpofe of praftical utility, when there is a fuf- 
ficient community of intereft between the members of the legifla- 
ture and the general body of fociety ; when the makers of the law 
have the fame objecSls to promote, and the fame obligations to ful- 
fil, as the individuals moft remote from any concurrence in their 
appointment ; when they are difeouraged from afluming any im- 
proper or dangerous prerogatives to themfclves, by the reflexion 
that after a limited period they are to return to the ordinary mafs 
of fociety ; when a public difeuffion prevents the furreptitious in- 
troduQion of meafures hoftile to the general principles of the con- 
ftitution, or the general welfare of the public ; when the perfons 
conftituting the legiflative alTembly are colleQcd from almoft all the 
various clafles of men which have fuiTicIcnt elevation in fociety to ren- 
der them proper depofitaries of a fliarc in the charge of fupporting the 
common benefit. Tiie permanence of one branch of ibe legilla- 
turc and the fluctuation of the other are together a great fccurity 
againft mutual encroachments, on regularity and order on the one 
fide, or on freedom on the other, in a£ts which mull: require their 
mutual concurrence. I am far from fuppofiiig the exiftence of an 
Utopian ftate of abfolute perfection, in which no perfonal con- 
fulerations interfere with tlie di£latcs of public duty ; but with re- 
fpe£t tp praftlcal coivfequences, there docs not appear to be any 
adequate rcafoii for thinking that a dillcrent plan of parlianieht-^ 
ary ele£tion would afford a greater fecurlty againft the influence 
of the common defects and imperfections of human nature. 

It may here not be irrelevant incidentally to obferve*, that ob- 
jects of general legiflation have not^of late received any very con- 
fiderable attention, and that dlfcuffions uiiconneded with any tem- 
porary political agitation for the moft part excite very little iii- 
tcreft. The large additions which are annually made to the ftatutc 
book are almoft entirely referable to the immediate exigengks of 
government, or to matters of very limited concern. I am by no 
means difpofed to recommend an officious difpofition to introduce 
changes in the law, without adequate motives of apparent utility; 
but the various alterations which refult in the application and 
effeft of laws froln the mere lapfe of time require a correfpon- 
dent alteration in the laws themfelvcs ; the various inconveniences 
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which arc aftually experienced in the courfe of praftice point 
cut the ncccflity and proprifity of meeting cxifting evils with ade- 
quate remedies. 

The variety of detached and independent provifions, made with 
tefercnce to fimilar objefts, arc frequently calculated to embarrafs 
and miflead, and manifeil the great advantage that would rcfult 
from a fyftematic and connefted view of the law, upon each par- 
ticular fubjeft of material importance, and the, reducing it into 
proper order, by fupplying deficiencies, and removing defefts. The 
pra£lice of making fucceflive alterations upon the principle of re- 
ference to prior prbviGons, frequently introduces afetof amended 
amendments and explained explanations, of which even the enume- 
ration is perfeftly ludicrous, and of which the a£lual confequenccs 
are often extremely inconvenient ; when, probably, the entire new 
modelling of the whole Would be attended with fmaller trouble, 
than properly adapting the addition to the pre-exifting fyftcm. 
Sometimes a legal provifion is introduced to efFeftuate a defirablc 
objeft, but with refpeft to which the particular intereft of its fup- 
porters on the one fide is only oppofed by a generaj and contin- 
gent intereft, which may happen to attach to any individuals of the 
community on the other j and it would be a very ufeful though 
certainly not a very fplendid application of vigilance and talent, to 
prevent fuch provifions being extended in oppofition to the jufticc, 
which may be fairly due to thofe who may happen to be eventual- 
ly aftefled by them. The compofition and expreffion of a£ls of 
parliament is a matter which appears to be by no means regarded 
with aicwattention equal to its importance. To take an adequate 
and comprehenfive view of the fubjecl, for which it is intended 
; to contemplate the fcvcral efFe£ls which it may produce 
with relation to the various occurrences that may fall within its 
operation ; to pay a peculiar regard to the perfpicuity of the lan- 
guage ; to avoid the oppofite extremes of a vague generality and a 
verbofe minutenefs of detail, gre objefts of no light or fuperficial 
attainment ; but require extenfive knowledge and undcrftaiiding, 
and very deliberate and attentive confideration. How far this 
attention is applied, I fear it would refledb no peculiar credit on 
Britijh legiflation to inquire. A circumftance which is fometimes 
comp^ined of, and I conceive with juftice, is the overloading an 
z6t of parliament, prepared upon due confideration by perfons who 
have applied a regular and conne<acd attention to the fubjeft, with 
additional claufes fuggefted by others to whom it is newly prefcnt- 
ed j the accordance of thefe provifions, with the regular produdion 
to which they are fuperaddedj can only be fecured by a very cau- 
dous and judicious examination^ and although I am far from of- 
fering 
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fcring an objeftion to any proper attempts to ameliorate the pro- 
pofals which may be ofFered for the improvement of the law, I 
think it highly requifite that every interference for the purpofc 
ihould be accompanied with adequate circumfpe<5lion. It i« a com- 
mon obfervation, that members of the legal profeflion ate not in ge- 
neral diftinguiflied for parliamentary talent. Whether the habits 
acquired by forenfic difeuflion are peculiarly inconfiftent with poli- 
tical altercation, I am not prepared or at prefent concerned to ex- 
amine, but can have no difficulty in affirming, that tlie profeffionai 
gentlemen who have the honour of feats in the legiflature, would 
confer a very extenfive obligation on the country, by applying a 
fuitable affiduity to the objefts that have been juft referred to. It 
is obfcrvable that in the expofition of acts of parliament, the ivifdom 
of the legiJlaturCi or the idea of the Icgifature^ or the intention of the 
legiflature^ is fometimes referred to in a manner which appears to 
indicate a fuppofition, that every fyllable in every aft of parliament 
is weighed with the moft fcrupulous attention by a confiderable 
portion of thofe invefted with legiflative authority ; that all the 
confequences and relations of every provifion are ferutinized with 
the greateft accuracy ; that there is no redundancy of expreffion^ 
or millake of legal inference. PolTibly there may be upon the 
whole confiderable utility in the admiffion of this principle, with- 
out inquiring too ftriftly how far all tKofe attributes which arc 
applied of courfe to whatever is Itamped with legiflative authority 
would be aferibed to the materials, if tlie ftamp were out of the 
quettion ; but it is clear that this confideration affords an additional 
motive for thofe, who are felicitous of promoting the exc<^encc 
of our judicial fyftem, to exert their talents in rendering the faft 
as nearly as poffible conformable to the fuppofition. 

That portion of the law of England which is not founded upon 
written authority admits as extenfively as any fyftem of jurifpru- 
dcnce that has ever exifted, the influence of general principles of 
juftice and propriety. Thofe parts ojthc common law which are 
of a pofitive nature are of courfe partly founded upon caufes of a 
local and peculiar nature, and partly derived from the various 
countries from which the prefent inhabitants derive their origin^ 
the refpeftive laws, like the refpeftive languages, forming con- 
(iilent parts of a general combination. Many fimilarities are kxl8^ 
to exift between the laws of England and thofe of Germany, from 
which we in a great meafure derived the model of our moft valued 
inftitution, the trial by jury. I am enabled to fpeak with a greater 
degree of perfonal knowledge, of a very great affinity fubfifting in 
many refpefts between the laws of England znA. 'France. The im- 
Ddediatc effefts of the Norman Conqueft upon the juridical ftate 
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of England are fufficlently notorious ; and in the exifting laws of 
the refpeftive countries, as they flood previous to the sera of the 
late awful revolution, many traces Hill remained of the common 
origin, which could be reforted to with mutual benefit in the in- 
veftigation of fubje£ls which bad not acquired an adventitious 
charafler from peculiar circumftances. The cuftom of Brittany^ 
as expounded by ly Argentriy is well known to refleft confiderablc 
light upon our fyftem of real property [a). Much as the introduc- 
tion of the Reman law amongft us was oppofed by our anceflors, 
and much as we are indebted to them for the motives and efFe£ls 
of their refiflance, our earliell writers derived their maxims of ra- 
tional jurifprudence from this celebrated fyfte'm ; and even with rc- 
fpeft to fome matters of a more pofitive nature, the principle of 
imitation is manifeflly difccrnible. While moft of the countries 
in which the Roman law is received with authority, and a6led upon 
as a part of their own immediate coiiflitution, have rejected the 
formalities of aftions, and the feveral flrift and technical rules with 
which they were accompanied, the fpirit of thofe formalities has 
prevailed in England very cxtenfively ; the allegations in the Roman 
tribunals, with its exceptions and replications, have a great ana- 
logy tobur'fcicnce of fpecial pleading in the circumltance of bring- 
ing the matter in difputc to a precife and diftinft point of aflirnia- 
tion and denial ; although, with refpedl to verbofity and compref- 
fion, the two fyftcms are diflinguifhed by a flriking contrail and 
oppofition; but in mofl other countries, the ftatements of the 
oppofite parties are entirely informal, and often leave the matter 
in variance very indiiUncl and unintelligible. The neceflity that 
engagements, to acquire an obligatory force, fhould either be 
founded upon an adequate confideration, or be marked by a ccr- 
lanT peculiar folemnity, is common to England TinA Rome\ the 
effedls of a deed in the one are very fimilar to thofe of a ftipula- 
tion in the other ; and the term nudum padfum is adopted from the 
ancient fyftem into the modern, to denote the invalidity of an en- 
gagement not attended by either of thefe effential requifites j but 
this do£lrine does not prevail in moft of the modern fyftems. The 
fun£lions of the prxtor in committing caufes to the decifion of 
judges appear to have a refemblance evidently more than acciden- 
talHl» the office of the chancellor, in iffuing original writs j the 
jurifdidion of the fame officer in mitigating the ftri£lnefs of law, 
ii the profefled and avowed objed of imitation in the Engli/h pro- 

{a) It Is fuggeded to me ns this ffaeet is pafling the prefs, that there Is a valuable work 
by Mr. Jioitsrd iUuAjrative of the coafoxauty of the Norman dad E/igliJh law of real 
property. 
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cecdmgs in equity/ I apprehend that the excclTivc je’aloufy which 
formerly prevailed with rcfpefl: to the law in queftion, fo as to ren- 
der even the knowledge of it almofl: a matter of terror, is now pretty 
generally diflipated ; but there ftill appears to be a difinclination . 
to the iludy of it, while at the fame time many of the par- 
ticular cafes in which it haa been reforted to for the purpofes of 
illufl:ration,are acknowledged to form fome of the moft valuable ma- 
terials of our judicial fyftem. Perhaps the excellent commentaries 
of Sir William Blacl^one may not have been wholly inoperative 
in continuing the former prejudice ; for although he very fufE- 
ciently acknowledges the general merits of the Roman law, he fre- 
quently takes the opportunity afforded by particular fubjefts, of 
placing in a confpicuous point of view the fuperiority of the laws 
of England ; a circumftance which, in referring to, I by no means 
offer to cenfure, for it is clearly the attribute of a valuable mem- 
ber of fociety to render his fellow citizens duly fenfible of the 
peculiar advantages of the conftitution under which they live. If 
the defign of effeftuating this purpofe has been the caufe of ex- 
citing a lefs favourable impreflion of a different fyftem than is con- 
fonant to its real excellence, or of repreffing a difpofition to culti- 
vate it with an adequate attention, it is certain, as well from the 
example as from the more dire£k opinions of the learned commen- 
tator, that the confequence is merely contingent and accidental • 
Befide the more general analogies which have been above alluded 
to, and befide the acknowledged excellence of the civil law, re- 
garded only as a colleftion of written reafon, it muft be recolle£lcd 
that certain courts in Englatuly and the ordinary courts of Scotlaf^^ 
acknowledge the courfe of that law as the general bafis of their 
proceedings \ and although the difcuflions in the firft inftance are 
condu£ied by advocates particularly conneefed with the courts re- 
ferred to, the inquiry in the laft refort admits the participation of 
advocates and judges of tixcEnglipj law ; and with fefpeft to cafes 
arifing in Scotland, the argument and decifion are for the moft part 
entirely under the management and direftion of Englijh lawyers. 

It would be fupCTfluous to dwell at length upon the charafleriftic 
excellencies which diftinguifli the adminiftration of the law of 
England, and which have been the fubjedl: of fuch juft and general 
admiration. The appointment to judicial fituations is founded upiSh, 
a long experience in the praftice of the law, upon a well eftablifhed 
reputation of learning, ability, and integrity: the very fufpicion of 
impurity of conduft is a fentiment which never enters for a mo- 
ment into the moft heated imagination ; the interference of the 
executive powers of the ftate is abfolytely unknown ; all judicial 
proceedings arc condudled with the moft perfedt publicity; and the 
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general xnaft of the community have an extehfive pkrticipatioii lit 
the application of tbofe laws, to the operation of which all arc 
equally fubjeA, and tlic purity of which every member of fociety 
has an equal intcrcfl to preferve ; a participation which is not a fa- 
vourite diflindtion conferred upon particular individuals, but an 
honourable duty, which every perfon, poflefling a very moderate 
portion of real property is in his turn called upon gratuitoufly to 
difeharge, a duty which in the immediate cxercife of it may flight- 
ly afie£l the convenience of the individual, but which adds to 
his general importance in fociety^ which enlarges a valuable fami- 
liarity with his rights and obligations, and which is efFcftually com- 
penfated hjr the fecurity that he derives from the excrcifc of a fimi- 
lar duty by thofe who have a common intereft with himfclf iU 
the fair and equal diftribution of jufticc. It appears to me that 
whateverdefedts may accompany the adminiftration of the law, they 
rcfult either from the natural infirmities of tempei* which are in- 
feparably connefted with human nature, and which no conftitution 
of government can entirely prevent the eft'eQ: of, or trom circum-» 
ftances that may be obviated in a manner perfectly confillcnt 
with the fpirit and principles of the exifting fyftem. Whatever 
iqay be the frame and conftitution of the law itfelf>thc complexion 
of k Will in fomc degree be nccclTarily affedted by the particular 
habits and difpofitions of thofe vidio are intrufted with its expofi- 
tion ; and of courfe ^ill fluftuate according to the different 
chara^ers of thofe on whom that diftinftion may be fucceffivcly 
conferred* To preferve a proper medium between too rigid and 
inflexible an adherence to precedent and authority, too ftridl and 
lite^ conftruftion, and too unlimited a diferetion, is an object 
which requires the moft accurate judgment and the moft afliduous 
* uTtention $ wdth whatever propriety this medium may commonly 
beobferved, there will occafionally be fome defleftion from it, and 
the dcfie£kions of the fame individual, be tlie frequency of them 
greater or Icfs, will for the moft part be influenced by the general 
b-nt of his difpofition ) and from the inclination on the one fide 
or the other, a certain fafhion vriW arife, which cannot be wholly 
prevented, but which it is defirable as far as poflible to correft* 
The moft cfieftual means of accomplifliing this purpofe, will be by 
m-babitual confidcration of the principles which connedi the la- 
titude or ftri£lncfs of judicial diferiminatiott^with the general intc- 
reft of Ae community. The effeas of requiring precedents, of 
adhering to precedents,., or of deviating from precedents, of in- 
veftigatkig or foregoing tht inveftigation of principles, differ iu 
infinite degrees according tp the infinite variety of fubjefts, and no 
rcafoning can be corred which attempts to decide the fubjeft 
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unlvcrfally and indifcriminatcly hy the application of a general rule 
In the abfence of precedent, the recurrence to principle i» a liberty 
which is pretty commonly admitted ; although to what extent fhe 
Edmii&on lliall be curried is a fubje£l upon which there is much di- 
verfity of opinion. Wherever an opposition to precedent is pro- 
pofed, the difeuffion of its propriety muft aiTume the fuppofition 
that the precedent is contrary to principle, for otherwife there is 
nothing in difpute ; as if it is contended that the principle and the pre« 
cedent are in unifon, the argument aflumes a different ihape and turns 
upon an entirely different quedion. I conceive that nothing can 
be more repugnant to a true conclufion upon this fubjeft, than the 
attempting to fix an univerfal rule as applicable promifeuoufly to 
all kinds of cafes; and that nothing, on the contrary, can tend more 
cflentially to the correfl: expofition of the fubjeft, than a due atten- 
tion to the effefts which would refult from the adherence to an 
erroneous precedent, or fet of precedents on the one hand, or a 
deviation from them, on the other, and a careful examination of the 
preponderance of detriment or advantage, as applied to the different 
and oppofite fubjedls upon which the queftion may be propofed. 

I have in various inftances, in the following flxeets, entered into 
particular difeuffions with reference to this principle, and have' upon 
one occafion dilated upon the fubje£l: witH confiderable particu- 
larity. The leading points which appear to me to deferve con- 
fuleration are, I ft. Whether the precedent is merely referable to 
arbitrary queftions of pofitive law, or affe£ls the general princi- 
ples of right and juftice. 2d. Whether the confequences of a 
recurrence from precedent to principle will have the .-efieft of 
difturbing property held under a confidence of the exifting iSfe 
of the law, or will chiefly liave a mere profpeftive operation by 
correfting in. future what has been erroneous in the paft. Fully 
agreeing that the general prefumption is in favour of the reftitude 
and propriety of the precedent that has been eftabliChed, and that 
it is incumbent upon thofe who aflail it, to demonftrate its impro- 
priety, I conceive that the fplrit of adherence is often carried 
too far, that the admitted prefumption is too often refted upon as 
anabfolute conclufion, and that arguments fubmitted in oppofition to 
it are repelled with too frequent acrimony, and without an ade- 
quate attention to the feveral confiderations which are properly- 
calculated to influence the decifion. On the other hand, when 
a fpirit of reform happens to be the prevailing, fentiment, fufficient - 
attention is not always paid to the propriety of retaining what 
might have perhaps been otherwife more judicioufly arranged at 
firft, but cannot nowbc fubverted withput inducing greater pre- 
judice than advantage, 
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It may have the appearance of prefumption to advert to the duty 
of afibrding to every advocate of every party an equal and impart- 
tial attention, and of requiring equally from all the fame refped- 
ful deference ; to allude to the impropriety of admitting an almoft 
didkatorial familiarity from one, and reprelTing another by a man- 
datory authority or a fupercilious indifference, whatever may be 
the difierence between their refpedive ranks and talents \ or to 
imagine the poffibility of private intimacy being allowed to in- 
fluence the reciprocal demeanour of the advocate and the judge. 
1 firmly believe that all who have occupied the higher ftations in 
the adminiftration of juftice, for a long fucceffion of years, would 
juftly revolt at the fuggeftion of having knowingly or intentionally 
afforded a fubje£l: for the application of fuch reflections. ^JThat 
fimilar effeCts have not occafionally refulted from inadvertence, I 
cannot equally afErm ^ and without infinuating the flighted refer- 
ence to particular circumftances or perfbns, it is diflicult to be- 
lieve that the imputation of a particular advocate having the car of a 
court, which is not unfrequently applied in fa£t, is always applied 
without foundation. The unfavourable influence of fuch a pre- 
ference upon the due adminidration of judice mud be extremely 
manifed ; and the duty of guarding with anxious folicitude againd 
its unconfeious and inadvertent operation cannot too extenfively 
awaken the attention of even thofe depofitaries of public judicc 
who would have the mod indifputable right to repel with indigna- 
tion the charge of intentional partiality. The fame confiderations 
will apply to giving a countenance in any other manner to the 
aflumption of an undue fuperiority by one advocate over another, 
anT^ the encouraging an imperious and dictatorial tone, with rc- 
fpeCl to the difeuflion of matters in difpute between them. Al- 
though it mud be allowed that any fuch confequcnces will in fuperior 
courts be in a great degree prevented by the wlfdom of the judge, 
yet the thing fometimes does exid, and when it does it militates 
againd that equa|l and impartial didribution of judice which 
fhould be prefervcd with the mod anxious circumfpeClion, not 
only againd thofe manifed encroachments which are open to im-^ 
mediate obfervation, but alfo againd the more dangerous influence 
of caiifes that are only counteracted by vigilant attention, and are 
-mot accompanied by any intentional mifeonduCi:. 

There are certainly many things incident to the (ituation of a 
judge which have a great tendency to fatigue the patience and 
irritate the temper ; but in proportion to the internal tendency of 
any (ituation to exdte particular infirmities, is the vigilance which 
it is^ requifite to aj^y in^ their correftion •, the petulance and ill 
temper of a judge are not the ridiculous and infignificant weak- 
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nefs of an individtial, but a trefpafs on die rights of the publict 
which may be attended with confequences of the moft extenfive 
and permanent nature. But whatever neceffity there may be for 
correcting the cafual aberrations ariiing from particular iniirmity, 
the lubjef): acquires a great additional importance^ when a fimilari 
objection can be applied to a prevalent fyftemi and a connected 
principle. I allude to die exceflive eagernefs for expedition and 
difpatch^ which is often regarded as the higheft mark of judicial 
excellencci and which is fometimes indulged to a degree that moft 
eflcntially affeCts the dignity and interefts of juftice. No perfon 
has lefs inclination than niyfelf to commend a dilatory and trifling 
prolixity in the adminiftration of the law, or to withhold a proper 
approbation from any arrangements which may promote its cele- 
rity, fo fair as that objeCt can be obtained confiftently with the due 
prcfervation of its more important advantages. I cannot however 
but think that a greater degree of rapidity than this principle war- 
rants not only has a frequent exiftence in praC^ice, but too gene- 
rally attraCls an approbation to which it certainly is not entitled. 
This courfe of procedure may increafe the advantage of the law 
as a trade, but can never promote the honour of it as a profellion, 
or advance the excellence of it as a rule of conduCi;, or an inftru- 
ment of juftice. I think I fhall not be fufpcCled of wiftiing to 
encourage a difpofition in advocates to confume unneceflarily and 
therefore improperly the time in which the public have fo exten- 
fivc an intcreft, or to claim a greater portion of that time than is 
requifite for the fai%and adequate fupport of the interefts for which 
they arc engaged, and the expoGtion of the general princxplfiMf 
law and juftice with which thofe interefts are connefted j but par- 
ties have a right to claim the ferious and deliberate conGderation 
of the topics which it is thought material and important to pre- 
fent on their behalf. No man fhould have an opportunity of 
afllrting with truth that his arguments were flurred over with hurry 
and negled. The earneftnefs to fgve a fmall portion of time 
may, contrary to the real demands of right and juftice, involve a 
family in ruin ; an effeft which will moft frequently occur in cafes 
where the mere amount of the property in difputc is the meft 
trifling and iiiGgniGcant. 

As the expreflions of a judge in a particular cafe become after- 
wards a rule of law, they Ihould be weighed with cautious accu- 
racy and with full confideration of all their confequences, fo as to 
prevent the mifchiefs that muft arife from exalting an error Into a 
principle. The IJrongeft opinions upon momentary impreflion 
are not always found to be the moft»accurate upon deliberate rc- 
fledlion; but after the imprefiion has been peremptorily a£led upon, 
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the rcflcdion may come too late to afford an cffeaual remedy (/i)* 
The pleadings of D^AgueJfeaUf as Advocate General) among; 
their other excellencies) contain a ftriking illuftration of the princi- 
ple) which I am endeavouring to inculcate \ it is impolTible to read 
any of thofccomp9(itions, without perceiving that no argument which 
had been deemed material by the parties was difmifled without 
a deliberate examination, or with no other notice from the adidfers 
of the court) than a captious interruption, or a contemptuous fneer. 
The feelings of perfonal intcreft might render a party diflatisfied 
with the rcafons which were affigned for an opinion in oppofition 
to them) but he never could complain that he had not been fully 
heard) or, that having been heard) it was only to be treated with de- 
rifion, acrimony, or negleft. The courfe of proceeding never pro- 
duced any of thofc fcrambics for attention, which certainly are not 
unknown in ^^Englijb tribunals. Perhaps it may be thought 
with truth that the inimcnfe quantity of bufinefs which is brought 
before our courts would not allow a perfeft imitation of that full 
and minute expoGtion of the arguments of the parties, which 
appears in the pleadings alluded to ; and the difference between 
the funftions of an affeffor, who is to elucidate all the points which 
may be material for the confidcration of the court, and that of the 
judge, who, if any one point is fufiicient to warrant a deciGve 
concluGon on cither Gde, may difpcnfe with examining the otherSj| 
will in many cafes render it fuperfluous ; but the fpirit and tem^ 
per of them may be recommended, where the prccife mode and 
forrn of their arrangement cannot or need n%t be applied. The 
l^r^-g^lcnce of that attachment to celerity, which may fometimes 
not undefervcdly incur' the charge cf precipitation, muft in a great 
ineiifure be afcrlbed to the vail quantity of bufinefs which a very 
fmail number of perfons is appointed to dilcharge, and which 
abfclutcly demands that every regard fliould lie paid to expedition, 
which is not attended with the prejudice of jufilcc. 

When an argument is co^duclcd by the advocates engaged In it 
upon certain principles, I think it is very feldcm beneficial for the 
court to ground its determination upon fome detached confidcration 
kept iii'refervc by thcmfelvcs, and which would perhaps have ad- 
mitted of explanation or ccrredlion, and even upon due attention 

I conceive that the publjcarion of N.Ji Prh/s determinitjons ard the admliTiora 
of them as legal aurbonties, may be attendel with confiuetab'e dettimenr, unlefs 
the ofe of them ii regarded only as evidence of the femiiiir couife of pradtice, or as iliuf- 
tra iveof the principles of accurate rcaforing j to conlider them as binding', in oppofidon 
to svhat, UfOi) inveiligation, may appear be the true legal cor.clufion upon any fubjed^, 
wou!d be giving them a ilaiioo to wllcb they have no pretlunons on the ground of 
u.iiity* * 
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may have been declined by the council as Irrelevant to the real 
queftion in difpute. The fair and corre£k courfe, when obferva* 
tlons occur as material, which have not been adduced in argument^ 
is to fuggefl them to the attention of the counfel, and to allow 
them to receive a full and unprejudiced difeuflion. 

Wherever the nature of the fubjcdl will admit the fails to be 
afeertained, and the law rcfulting from them to be referved for 
more ferious confideration, it is extremely defirable that the judge 
fliould not flop the courfc of proceeding in a trial, on account of 
his own impreffions of the law, fince if he commit an error in 
admitting the inveftigatlon of the fads to proceed, the only injury 
which can arife, is an unnccefTary confumption of time j whereas^ 
if he erroneoufly intercept the courfc of inquiry, he occafions an 
cinncccirary, and frequently a very detrimental expence and delay 
in the renewal of an examination, which might have been perfefted 
without prejudice in the fir ft inftance. Every court fliould always 
ftudy to promote fuch an arrangement, as will have the cffefl, if 
their own origmal fentiments fliould be wrong, of admitting the 
confequences of them to be reftified with the greateft facility. 

The law has in moft cafes afforded the parties engaged in liti- 
gation, an opportunity of a folemn and full difeuflion of any legal 
queftions, connefted with, or alFcfting the matter in difpute. 
The general dlfpoGtion of the judges to allow fuch difeuffions, 
whenever the legal advifers of the parties are of opinion that there 
is a proper ground for it, has very much brought into difufe the 
proceeding fay which the fame cffe£l is in the power of the parties 
thcmfelves, and a bill of exceptions is fo little in ufe, that althgijgji 
it is avowedly no mark of difrefpeft to the judge, whofc opinion it 
fubjcdls to further inquiry it is, when reforted to, alnioft always 
accompanied by an apology. Sometimes, however, judges decline 
allowing the refervation of a cafe upon points which counfel, after 
deliberate confideration, conceive to be material ; and upon apply- 
ing for a new trial, the report, from the hurry and confufion which 
frequently accompany a trial at Nifi Prius^ does not alvyays fully 
enable the party to obtain the advantage which he woiijd have 
had, upon the more formal mode of taking his objection ; and even 
the difeuffion in the fuperior courts is now and then conduffed 
more fummarlly and with left attention than it would be, "If 
fubjeft to further rcvifion. The expence of a bill of exceptions 
is fometimes objc£lcd to, but I much doubt whether it is not 
commonly exceeded by that of a fccond trial at the^aflizes. 'Fhe 
principal defe£l in taking this courfc is that it can only be rendered 
available upon a writ of error, and I^conccivc that a confiderablc 
improvement might be introduced by admitting a note pf an 
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obje&ipn to be tendered at the trial, with liberty to turn it into a 
bill of exceptions, in cafe of an adverfe deciGoxi. 

It has fometimes bisen regretted by the court of King’s Bench, 
that juftices in quarter fellions, who exercife an cxtcnfive though 
not a very confpicuous authority, (hould not be under a legal obli- 
gation to fubmit their opinions to reconfideration ; but Lord Kenyon^ 
recently before his death, rather intimated a difapprobation of the 
facility with which fuch reviflon was allowed, and cxprcfled a wifli 
that juftices would not fuffer cafes to be referved, except where 
they entertained a doubt upon the point whicli they decided. I 
have had an opportunity of feeing this opinion very cxtenfively 
a£bed upon, and cannot but think that the magiftrates would 
adi at leaft as judicioufly, in prefuming that perfons of profef- 
iional knowledge and experience would not require fuch reviGon 
without an adequate motive, than in taking for granted the 
abfolute infallibility of judgments pronounced upon the impref- 
fion of the moment, in courts where legal fcieiice is certainly 
only an accidental quality, and where the determination often de- 
pends not fo much upon the fuperior reafon of the cafe, as upon the 
fuperior adroitnefs of the advocate engaged in it. The greateft 
degree of conGdence is not an infallible criterion of the greateft 
degree of accuracy ; and in pradlicc I have commonly found 
the greateft readinefs in admitting a revifal of their opinion, in 
thofe who were poflefTed of the greateft reftitude of judgment; 
and I may add, that I have fcldom feen that facility abufed by im- 
proper applications. In this reference, as well as in many others 
in the following pages, to courts of quarter feflions, I am influ- 
elWSB not fo much by any couGderable importance in the imme- 
diate fubjefk as by a reflediion upon the extenfive principles which 
ought to afluate the adminiftrationof juftice in all its ramiGcations, 
and the deviations from which are beft illuftratcd by inftances pro- 
duced from fources, in their nature more peculiarly fubjedl to them. 

It is certain that the great principle of Magna Charta^ nullt ne- 
gahimusy nulVt vendetnus jujlttianiy is too often fruftrated, in confe- 
quence of the expence, at which alone the claims of juftice can 
be attained, and that the maxim, that the law is equally open to the 
rich and the poor, will too frequently admit the reply given by 
Mr. Horne Tooke to Lord Kenyon^ that " fo is the London tavern 
the obtaining a verdifl: fora debt of forty (hillings is often at- 
tended with an expence of more than forty pounds, when poiBbly 
the only fruit of ft will be, the imprifonment pf the defendant’s 
perfon ; fo that, according to common prudence, it will be generally 
more advifeable to foTfgo a juft claim, or tu fubmit to an improper 
demand for a moderate amount, than to agitate the queftion in a 
judicial conteft. A notion is fometimes entertained that it is de- 
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firablc to render the law expenCve and inaccefiihle in order to 
prevent and reprefs the fpirit of litigation ; this is merely an in- 
ftance of the common error of arguing againil the ufe of any^ 
fubjeS, from the abufe by which it may be perverted 5 and the 
argument, if true in* principle, woiild go the length of excluding 
the interference of the law altogether. I agree that It is deiirable 
to difeourage a wanton and vexatious habit of litigation as exten- 
fively as a due and proper attention to the effc£lual prefervatioa 
of right and* juftice will admit, but further than that it is impoffiblc 
to proceed without inducing the confequence that has been men- 
tioned ; and any arrangement which may prevent the failure of 
jullicc from an appreheiifion of expence, muft in its general efieii 
be a defirable objed. 

In almoft every country there is a provifion for allotting 
caufes to different tribunals of greater or inferior dignity, ac- 
cording to their relative value or importance ; the attention of 
the higher courts being confined to fubjefts which have a cer- 
tain degree of magnitude. To advert to countries, the laws of 
which have a connexion with, or relation to, thofe of our own ; 
in Ireland there is a procefs called civil bill, for recovering in a 
fummary manner, before barrifters appointed with a falaryfor every 
county, all debts under the value of %oL : in Scotland^ the iheriiF, 
who is always an advocate, is a judicial officer with a permanent 
appointment, and has cognizance of civil caufes to a confiderable 
amount : in America^ debts under the amount of ten pounds arc 
recoverable before juftices of peace. 

In moft corporate towns in England^ civil juftice is admlniftered 
at a comparatively inconfiderable expence *, and nothing can 
more clear than that the fame effeft might be generally and effec- 
tually obtained, witli very great facility, in refpedi to the country 
at large, in perfedk conformity to the exifting laws and conftitu- 
tion, by merely correfting the cffedls that have refulted from 
the long efflux of time fince the prefent dillribution of legal autho- 
rity was eftablifhed, by giving to the county court, diredlly and 
immediately, that jurifdidJion which it already poffeffes derivatively 
by a writ of juftices, by rendering its procefs effe£live in attaching 
to it the general incidents of a court of record ; and fubftituting 
for the affiftance of the perfon who may happen to have the ap- 
pointment of under flieriff, the regular attendance of a profeffional 
judge fele£ted by the crown. One of the great effediis of fucb a 
regulation would be, affording an opportunity to the judges of the 
fuperior courts to apply a larger portion of time to the more im- 
portant cafes to wbith their inquiries would be confined, than can 
at prefent be allowed, amidft the multiplicity of^ufinefs, from a 
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great portion p£ which they might be relieved without the llighte(t 
detriment to the public. 

To objeA to any fuch arrangements on the broad ground of 
difeouraging innovation, would be completely ridiculous, provided 
the meafure upon fair examination Ihould be found to have the 
profpe£t of real utility. It has long fince been obferved by one 
of riie moft enlightened of mankind, that dte greateft innovator is 
time. Refufing to adapt a change of conduf^ to a change of cir-< 
cumftances, is as little coafiftent with wifdom, as offering to conr 
tinue for the man the meafure of habiliments which was fuited to 
the boy. 

Confiderations of economy are ftill lefs calculated to interfere 
in the fcale of reafon with the admillion of fuch regulations, as 
Upon a fair and cprr.ed inquiry might appear to be ufeful and 
judicious. CEconomy and prudence do not depend upon merely 
counting the fum of money which is appropriated to any beneficial 
purpofe, but upon proportioning the amount of the expence to the 
value of the obje£l; j the refufing to incur a fmall expence for the 
purpofe of obtaining a great advantage is not frugality, but im- 
becility. There can be no doubt but that the real advantage of 
juftice will be promoted, by acting with a fpirit of liberality to 
thofe intruded with the adminiftration of it, and that a due and 
adequate encouragement to ufeful fervices is more than compen- 
fated by its natural efFefis. But to fpeak of reflraints of oeconomy 
upon the prefent fubjedi;, would be quite abfurd. The public 
have an important intereft in the eafy acquifition of jullice : the 
perfon s adlually engaged in litigation are comparatively few ; but no 
one can tell that he is not the man, on whom the lot may fall to 
be placed in the alternative of lofing an adlual right, or fubmitting 
to a wroogful claim on the one hand, or of incurring a difpropor- 
tionate expence on the other. Confidering the charges which at- 
tend the adminiftration of juftice, as a matter of public concern, 
witlMut making the diftindiion whether they are fuftained by a 
general fund, or by the particular individuals who may have oc- 
cafion to claim the proteiftion of the law ; the debtor and creditor 
account would prefent a faving, by making fuch a general provifion 
as would diminiih the aggregate charge of individual expence ; and 
Jinc amount of that faving produced by the alterations alluded to 
would be almoft incalculable ; and to the advantage of a faving in 
expence, that of preventing the frequent failure of juftice would 
be a molt important addition. When we advert to the adlual 
amount, which would be requifite for the various purpofes that have 
been alluded to, we (ball eafijy be convinced^at tlie mere intereft 
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fpr a fingk year of a fum which ia often without emotion raifed 
in the temporary exigencies of the ftate of war, would be more than 
adequate tq eftablilh a permanent fund, fufScient for completely 
meeting every expence that can be incurred by improving and 
ameliorating the fyftem of the law, for providing with the greatelt 
liberality fqr thpfe who may he engaged in its adminiftradon, and 
pompenfating the loQes which might be occaiioned by the altera^ 
tion, and confcqqently that an annual charge equal to the annual 
intereft of diat fqm would be attended with the fame efie£l. If 
the preflUre of war is an acute difeafe which requires a ftrong and 
inllantanepus remedy, the efie£lual and eafy acquifition of juftice 
is a part of the d^Uy food which contdbutes to our a<^ivity and 
pomfort. 

With refpeft to the ftudy of the law of England^ although a 
liberal courfe of education has been generally recommended and 
exteniively followed by its profeflbrs; it certainlycannot be pretended 
that it has been immediately conduced upon the principle of confi- 
dering it in itfelf as a liberal and general fctence, until the recent 
era of the publication of Blac)^oud% Commentaries j a work allowed 
by general alTent to afford a more beautiful fpecimen of elegant 
literature than has in any other inftance been applied to a-profelBonal 
fubje£l, which has greatly facilitated the acquifition of juridical 
knowledge, while it has improved the judgment of mature expe^ 
rience, and given a convincing proof to the cultivators of general 
literature, that if the fcience of En^t/b law has not been often pre- 
fented in an elegant forhi, the defe£); has not been occaGoned by 
the nature of the fubje£t. It is to be regretted that feveral pthsr 
produflions which, without afre£ling to challenge a competition 
with the admirable compoGtion already mentioned, are very exten- 
fively calculated to promote the fame deGrable purpofes, have 
pot met with a reception proportionate to their merit and import* 
ance } the works which more particularly call for this obfervation, 
are the Le^Iures of Mr. SuUivan an<J Mr. Wooddefettt the Hiftory 
of the Law, by Mr. Reevft, and the pleaGng Dialogues of Eunmus, 
which relate to the fubje^I of the law conGdered on an extenGve 
fcale ; to which, with reference to a particular topic, may be added, 
the Confidecations on the Law of Forfeiture, by Mr. Tarle, It feem^ 
to be very much taken for granted that all elementary knowledge 
not derived from Blackjione is fuperGuous, and that after drawing 
from this rich fountain, any recourfe to inferior fourccs would te 
almoft detrimental *, but whoever feels a difpoGtion to avail himfelf 
of the exampleof §ir WHliafn as well as of the fruits of 
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gal astiiorities of his own country^ add a confiderable attention 
to th^ culture and illuftrations of the' 'more general principles 
with which the legal authorities of every country arc intimately 
connefted. 

It is fometimes mentioned, as a matter of preference to the fei- 
cnce of Englifh law, that its authorities are not derived from the 
fpcculations of writers in the clofets upon theoretical fuppofitions^ 
but from the decifions of the bench upon aflual fubjc&s of liti- 
gation between conflifting parties. I am pcrfeQly ready to ac- 
cede to the corre£tnefs of the principle upon which this preference 
is founded, and upon the abflra£i queftibh between adopting in 
pradice the previous determination of a judicial tribunal upon the 
immediate propofition on the one hand, or the private fentiments 
of a juridical writer on the other, (the adequacy of talents being re- 
garded as equal,) I think there can be no rational ground of difputc ; 
fince the very important purpofes of legal certainty are greatly pro- 
moted, by giving to the former a kind of Icgiflative authority, which 
fhall not require any argument or ratiocination, in their fupport, but 
fliall only be fubjed to corredion when acknowledged upon due con- 
fideration to be founded upon erroneous principles. But I think the 
preference is carried too far, when it indicates a fpirit of exclufion, 
fince in point of rcafoning the dedudiens of the writer (the fame fup- 
pofition being always afliimed) will be of equal accuracy with thofc 
of the court; and although the fuperiority in cafe of conflid may 
be juftly attributed to the latter, material advantage may in other 
cafes be derived from the concurrence ;ind alliftance of the former, 
wiio does not require an implicit and fubmiflive acquicfccnce in his 
authority, but only foHcits a fair and candid examination of his rea- 
fons, and in fome cafes the balance inrefped of accuracy may na- 
turally incline in favour of the writer whofe conclufions are found- 
ed upon the deliberate contemplation of an entire fubjed with all 
its bearings and relations, rather than of the judge, whofe deci- 
fions may refult from the ieftantaneous and partial view of it in a 
particular afped, prefented by the Ikilful advocate for a different 
purpofe from that of eftablifhing the corred and perfed expofition 
of the difputed propofition. 

That part of the law which depends moll upon univerfal prin- 
ciples and is of the moft extenfive ufe and application, the dodrine 
pf perfonal contrads, has, until a recent period, received a very fub- 
ordinatc (hare of attention from juridical writers. The writers 
of the treatifes which have contributed to introduce a different 
fyflcm, arc yet for the moft part at no advanced period of life. 
The examples which they® have afforded of rational inveftigation 
ind of recurrence to the arguments and illuftrations of foreign 

writers. 



Iniroduilkiu 


11 

writers, may greatly contribute to the advancement of ourjurif- 
prudcnc6, by promoting a courfc of inquiry which will allow to 
precedents their proper value and efFedii without abfolutely re- 
quiring their affiftance or implicitly and indiferiminately relying 
upon their authority. 

The law of Ireland is fo entirely founded upon the law of 
England^ that, fubjeft to a few local peculiarities, it may be re- 
garded as the fame. So far as I can fpcak from general informa- 
tion fcveral legiflativc regulations have been made in that country, 
which may be defirable objefts of imitation. The publiflied ac- 
counts of decifions in the Ir^b courts are not very numerous or 
important. The relations of particular proceedings which fomc- 
times appear in the daily publications evince that more general 
cultivation is there applied to forenfic eloquence, thani can be 
aflerted of the tribunals of our own country. 

Nearly fimilar obfervations may be applied to the law of 
America, The authorities of the EngliJlj law are received there 
with great deference, and all the profcnional publications which 
appear in England arc in very confiderable requeft. Some va- 
luable reports have been publiflied, which indicate a fcientific 
and enlightened inveftigation of juridical queftions, and which the 
lawyers of the parent country need not feel a difgrace in reforting 
to for affiftance. While the difeuffions of the American courts 
are conduibed with reference to the juridical proceedings in 
England^ it is obvious that the difeuffions in the Engli/h courts 
may receive a valuable illuftration from cafes in which fimilar 
queftions have been agitated with competent ability and with full 
and adequate attention in America^ fince where the principles arc tTifc 
fjme, the confequenccs rcfulting from a proper deduftion will of 
courfc be fimilar. There arc alfo fome judicious regulations efta- 
bliflicd by legiflativc authority, aniongft w'hich may be mentioned the 
power of courts of law to fubmit the examination of matters of 
account to referees without requiring the affem of the parties. 

111 America the perfons entrufted with the adminiftration of 
juftice, are competent to the funftions of legiflation; this in England 
is only admitted in fo limited a degree, that the effe£bs of the com- 
bination can very feldom be detrimental, and may frequently be 
very beneficial ; and I conceive that the general purity of jufti^ 
is very much promoted, by precluding the miriiftcrs of it from 
diverting their attention from their appropriate fuiidions, in order 
to become diftinguiflied in the contefts of party. 

The general legiflativc provifions of England and Scotland have, 
iince the union, been very much the fame, and the leading principles 
of the feudal law, which arc the foundation of many of the inftitu- 
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tibhsof the former, and ftill prevail in undimitiiflied ^oiir ih 
latter. But, generally fpeaking, the two fyftems are entirely fepa-^ 
rate and dillin£t; ; and the lavr of Scotland has at lead an equal affinity 
to the law of France^ as to that of England. The Roman law has there 
been as extenfively the model of imitation as in inoft of the countries 
ttti the Continentj and the juridical difeuffions appear to be conduced 
upon thofe philofophical principles of general reafoning, which arc 
bed calculated to lead to accurate conclufioris. The criminal jurif- 
prudence feems to have a vague and arbitrary charafier, which in 
many cafes renders it inferior to the more certain juiifprudencc of 
England^ and, as far as can be judged from a flight knowledge of its 
pradUcal effedis, to warrant an aflumption of power which little ac- 
cords with the fentiments of an Engiijb lawyer. In civil quedions, the 
power of appeal from the Courts in Scotland to the fupreme tribu- 
nal of the empire is more extenfive than in the other parts of the 
Vnited Kingdom, as it embraces deciflons upon fadl as well as 
upon law ; and therefore fuch appeals are of much more frequent 
occurrence. Perhaps the attadiing to the Houfe of Lords an official 
chandler profcffionally converfant with the law of Scotland, would 
be found an improvement of confiderable value. The Houfe of 
Lords is for the mod part with refpedk to thefe appeals another 
name for the Lord Chancellor, whofe previous habits and dudies 
are not naturally calculated to render him peculiarly intimate with 
the quedions which he is empowered conclulively to decide. A 
dodlrine has lately been dated as proceeding from that liigh autho- 
rity to which I think it is impoffible to fubferibe. Upon a general 
p^ciple, that the law'of Scotland and the law of England fliould be 
reftdered as concordant as poffible, a decifion of the court of feffioii 
was reverfed, becaufe it W'as at variance from feme previous de- 
cifions of the Majler of the Rolls. So far as legal quedions depend 
upon genenl principles, the law of England and of Scotland ought to 
be the fame, as well as the laws of all other countries; and if a de- 
cidon is erroneous, as deviating from thofe principles, it ought to 
be correfted by an immediate appeal to the principles themfelves ; 
but fince the laws of England and of Scotland are entirely indepen- 
dent with refpeft to matters of local authority, and as the latter 
acknowledge no fubqrdination to the former, the mere benefit of 
eanformity is fanciful and infignificant, when attended with the 
effefl: of corre£ling a judgment by a dandard to which it had no 
relation. Tlie Scotch and Engli/b lawyer refpeftively apply for 
their information, and the advice which they communicate, to dif- 
ferent fources ; an EngVifb counfel, in giving an opinion, makes no 
inquiries into die opinions of the court of feffion, or a Scotch lawyer 
uito thp decifions of the Majler of the Rolls, except collaterally and 

incidentally 



introdiidm. 

ihcidentally as they might apply to any othtr foreign fource of 
information ; but if the Scotci decifions are to be corre£ted by the de* 
ciecs of the Ma/ter of the Rolls^ the decifions, unicfs there is a 

fubordination which will not be contended for, muft be correfted in 
turn by the judgment of the court of feflion : for between two mu- 
tual, independent, co-ordinate authorities, aAing upon itmilar rules 
and principles, there can be no recurrence to authority, m: fhc 
recurrence muft be reciprocal ; and the Houfe of Lords afting judi- 
cially has no more conftitutional autliority to fubvert and new model 
the law of Scotland^ for the purpofe of rendering it conformable 
to the law of England^ than the moft inferior Englfb tribunal 
has to fubvert the law of England for the purpofe of introducing 
any alteration which the judge of it may fancy to be an improve- 
meat, from the law of Scotland. 


PART 11. 

In niaklrtg the preceding remarks, I perhaps may have fubjeSlcd 
myfelf to the imputation of introducing a variety of topics, that 
have no immediate reference to the publication which they arc in- 
tended to accompany ; but in prefenting the treatife contained in 
the prefent volume to the Englifb reader, my attention has natural- 
ly been drawn to a contemplation of the general principles which 
;ire calculated to enhance its utility; to an advancement of the ra^ 
tional cultivation of juridical fcience, and to the praflical improve- 
ment which might be admitted in the admlniftfatlon of juftice ; 
arid I liavc availed myfelf of the opportunity of fuggefting fomc 
incidental obfervations, the confidcratlon of which might not be 
wholly unimportant in purfuing fo defirable an obje£b. The lead- 
ing particulars of the difCuilioiicannot^afpire to the praife of nb^ 
telty, and I aiti perfeiWy confeious that they have repeatedly been 
prefented with much fuperior ability. To expeft that my own en- 
deavours can be attended with effedts that have hitherto but very 
imperfedly refulted from the excrcifc of talents which I contem- 
plate with diftant admiration, would be unwarrantable arrogance 
and vanity ; but as I can at leaft aflert the merit of entertaining a 
ftrong attachment to the proper objeAs of my profeffion, and to the 
purfuits by which its value and excellence may be moft fuccefs- 
fully promoted, I have, accordingto the beft of iny power, prefented 
my contribution to the accomplUhmcnt of fo defirable a purpofe. 

4 
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Upcm^£^tne of tlie topics alluded to in the fofegbing pages» 1 of 
courfe can only profefs to fpeak from a fuperficial .and curfory ac-^ 
ipiaintance ; upon others I have hazarded obfervations which have 
BO higher authority than my own perfonal fuggeftions ; but I hope 
that I have not materially incurred the charge of inaccuracy of 
ftatement, or of oiFering aflertions or remarks which have not been 
preceded by a fair and attentive confideration. 

For the treatjfe, of which I now fubmit a tranflation to the pub- 
lic» any cxpreflions of commendation would be manifcftly fupcr- 
fluous. The ftamp of approbation from Sir William Jones is a 
decifive criterion of the fterling excellence to which it is af&xed \ 
and if my own fhare of the publication is intitled to the humble 
praife of fidelity, I fliall not be expe<^ed to offer an apology for 
my endeavour to fecond the intentions of that illullrious charac- 
ter, who declared, as the refult of his pre-eminent erudition, that 
he fliould confider himfelf as having in feme degree difeharged the 
debt, which every man owes to his own profeffion, if his undiflem- 
blcd fondnefs for jurifprudence fliould never produce any greater 
benefit to his countrymen than an introduftion to the writings of 
Pothier. 

So far as this indifputablc teftimony can be affiflcd by any con- 
firmation, it has the advantage of being fupported by fubfequent 
writers, who have regarded the fcience of law as requiring the 
application of other exertions, than the mere compilation of muni- 
cipal authorities, and have deemed it beneficial to enrich their 
treatifes from the treafures of foreign erudition, and fomc recent 
wftances have occurred, in which the opinions of Pothier have been 
cited with approbation in the courfc of our judicial proceedings ; 
but notwithftauding the acknowledged utility which would accom- 
pany the ftudy of his writings, I conceive it is perfeftly c\ident 
that the a£tual familiarity with them bears a very inconfiderable 
proportion to their merited celebrity. 

It appeared to me that ijie utility of my undertaking would be 
increafed by infertmg the Eloge, which was pronounced recently 
after the death of Pothier. Compofitions of this kind, after mak- 
ing every proper allowance for the attachments of friendfliip, and 
the colourings of profeffed panegyric, are calculated to afford a 
"^confiderablc idea of the perfon who is the fubjeft of them ; the 
likenefs may be taken in the moft flattering point of view, but the 
pbje£l would be defeated if the general refemblance was not pre- 
feryed ; and in the prefent inftance, the reprefentation which is 
tranfmitted to us is equally valuable as containing a perfpicuous 
expofition of the labours of the jurift, and a lively and interefting 
portrait of the man. A fincere and ardent devotion to the duties 
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of religion, a peculiar fimplicity and benignity of dlfpdGtioni a great 
diGnterelleducfs of condud, a ftrong attachment to the duties of 
his ftation and the improvement of the fcience with which it was 
connected, are the Ipading features. The enumeratipn of particu** 
lar inftances confirms the teftimony of general excellence ; and 
although the ftyle and language of the commendation may be in 
fome inftances too inflated, thp fubftance and eiFe£l of it are ma- 
nifeftly beyond the reach of fufpicion. 

The prefidial in which Pothier held a feat was a court of fub- 
ordinate rank ; it exercifed jurifdiftion without appeal in cafes of 
fmaller value than 250 livres, which about the time df his deccafe 
was extended to 2000, but I conceive that it had original jurif- 
di<^ion fubjefl: to appeal in cafes df greater amount ; it appears 
alfo from the Eloge, that it likewife exercifed an authority in cri- 
minal cafes. It is a ftriking inftance of the effefl: of habit, when 
we fee the friend of Pothier'^ and the admirer of liis humanity, 
fpcak of his inability to behold the infii£tion of torture, as refult- 
ing more from the fenfibility df phyfical organs, than from moral 
fentinient. 

At a more advanced period of his life, Pothitr received the ap- 
pointment of profeflbr of law in the univerfity of Orleans^ a fitua- 
tion for which he was peculiarly qualified, and in which his in- 
ftruftions juftly advanced the univerfity, as a feminary of juridical 
fcicnccj to a high degree of celebrity. 

During the courfe of a long and ufeful life, he devoted himfclf 
to the performance of the duties in which he was engaged, with an 
unremitting afliduity, which is particularly delineated in the EIoge> 
and of which we Very rarely meet with any fimiliar inftance. 

I have already adverted to hi^ edition of the Pandedts, which, fo 
far as a judgment can be formed from the reprefentation of it, muffc 
be more completely adapted to obviate the extreme confufion 
and want of arrangement that pervade the Roman law, than any of 
the numerous publications which have been devoted to that exten- 
Cve fubjeft 5 I regret my inability tS fpeak from any perfonaj 
acquaintance of a work, the merit of which muft indifputably in. 
title it to a niote extenfive encouragement, and in conlitqaence to 
a mote general publication. 

With refpeA to his writings which have a more peculiar an 4 . 
immediate reference to the municipal inftitutions of France^ and 
particular to the cufioms of the province of Orleans, it will n0( 
be neceflary.atprefent to make any further obfervations, than thaC 
they are univerfally admitted to indicate the fame degree of talent* 
which in hia other writings is applied to fubje^ of inore etOenfivf 
intereft. 

Vot. I. 
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iTic moll valuable and important productions of his pen are 
acknowledged to be his Treatifes on Obligations, and on the dif- 
ferent Species of Contrafts. The firft of thefe treatifes embraces 
the general principles, which in the others are traced in their 
particular application, to more confined and fubordinate fubjefts. 

Ill the difeuffions of the various topics which fell under his con- 
fideration, his inquiry embraces the common principles of natural 
juflice, the dccifions and inftiiutions of tlie Rman law, and the 
more circumferibed jurifprudciicc of his own country, particular- 
ly illuftratcd by the ufages of his province of Orleans. His in- 
quiries arc every where diilinguilhed by their complete and pcrfefl 
expofition of the fubjccls to which they relate, by their extenfive 
learning, by their accurate arrangement, the perfpicuity of their 
diefrion, the felicity of their illuftrations, tlielr fair and judicious 
examination of controverted queftions. By fome this fullnefs may 
perhaps be confidercd as redundant, and in a few inftances the 
familiarity of the illuflrations may excite a ludicrous impreflion, as 
when he refers to contracts which being of a perfonal nature, de- 
termine witli the death of the party, and adduces the inltance of a 
coTitracl: witli a burhi:r, to fiuvve a perfon twice a week at his country 
fioiife. 

The elegancies of compofition received a very /lender portion of 
the author’s attention, and every other confideratlon w^as regarded 
as fubordins.te to tlie iillbrding a clear, precife, and accurate fami- 
liarity with the fubjec^ under examinatioru 

To an lingUp reader tlie name of the principal treat ife would 
Juve conveyed a move C2;tenfive idea, if the term ContraEls had 
been fubftituted for that of OhUgnthns^ as \vc arc familiar with the 
latter term, in a more confined application of it \ but the obje<9: of 
the treatife is, to comprize tlie general doflrines wliich relate to the 
obligations between one individual and another, as well for the 
reparation of injuries, as for the performance of engagements^ 
The principles applicable to obligations refill ting from contrails, 
however, conftitute the leading fubjcfl of the author’s attention, 
and the reference to other topics may be confidered as fubordinate 
and incidental. 

After a Ihort preliminary article deferibing the import of the 
term Ohligatton^ as denoting a legal tie which impofes a ncceflity 
of doing or abftaining from doing any adl, and as diftinguifhed 
from ithpcrfcdl obligations, fnch as charity and gratitude, which 
impofe a general duty, but do not confer a particular right, 
and from natural obligations, which have a definite objeA, 
but are not fubjccJl to any legal ncceflity, the treatife is divided 
into four parts, of which it may not be fuperfluous to ofier a 
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Bight analyfis, ^hefcin I have endeavoured to facilitate the peru- 
fal of the treatife by tlic expofitionof fome terms, and the explaiia-' 
tion of fome points of law, of frequent occurrence. 

The firft part, which relates to the eflence of Obligation and its 
effects, is divided into two chapters. The firft of thefe is referable 
to the eflcncc of obligations, which requires that there (hall be a 
caufe from which the obligation proceeds, perfons between whom 
it intervenes, and fomething which forms the objefk of it. The 
firft feftion of the chapter relates to contrails, which are the moft 
frequent caufes of obligations. An agreement arifesfrom the con- 
fent of tv/o or more perfons to for man engagement, or to diffolve or 
modify an engagement iilready fubfifting; and a contrail is defined to 
be an agreement, by which two perfons or parties mutually promife, 
and engage thenifelves, or one promifes Ihe other to give him 
fomething, (which term is umlerftood as equivalent to transfer and 
deliver, and not as denoting any gratuitous donation,) or to do 
or abftain from doing any ail ; and a diftm£lion is made bctweeiK 
contrails, and promifes not intended to conftitute any obfigat^y 
engagement, fuch as thofe made by a father for any indulgence to 
his fon. 

After pointing out the difference between a contra£^ and a pol- 
licitation, wdiich means the offer of a promife before it is accepted 
and while it may be retrailed, the author proceeds to take notice 
of three things, which arc to be diftinguifhed in every contrail: 
thofe ^vhIch are of its eflence ; thofe which are of its nature ; and 
thofe which are accidental. Tliefe diftindlions relate principally 
to particular modes and claffes of contradls, fuch as fales, loans^ ' 
&c. in wliich the abfeucc of what is of the effcnce of any given 
contrail prevents that contrail having an exiftence, and either 
renders what purports lo be a contrail wholly void, or proves that 
it belongs to a differenc clafs. Whatever is of the nature of a 
given contrail is implied and underftood without being particular- 
ly mentioned, but may be exprefsly excluded ; accidental circum- 
ftances are thofe which are not commonly implied, but may be 
introduced by pofitivc llipulation. 

This is followed by adverting to the feveral divlfions of con- 
trails : ill. Into reciprocal^ wdicre each party is mutually obliged % 
and unilateral^ where the obligation is w'holly on one fide, as in the 
cafe of a loan of money. 2d. Into confenfital^ which are formed by 
the mere agreement of tlic parties ; and iW, in which an ailual de- 
livery of fome thing, (re/,) was abfolutely requifite as a pledge or dc- 
pofit. 3d. Into contrails of mutual interejl^ contrails of hene^ 
ficence^ and mixed contrails ; the firft of which arc fubdivided in- 
to' hmmutative^ where each party intends to receive a full and 
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ibfelute Equivalent, as fates \ and aUatoryj when fojwcthing is given 
on the one fide for incurring a rifk on the other, as infurancc. 
4th. Principal and accejfary contra< 9 :s* 5th. Contrafts, which arc, 
and thbfe which are not, fubjefl: to particular forms. A difeuf- 
Son follows, refpefling the fcvcral defed:s or vices that may occur 
in contradis, being, 1 ft. Error. 2d. Force. 3d. Fraud. 4th. In- 
equality, as between perfons of full age. 5th. Inequality, as affedl- 
ing minors. 6th. The want of a good confideration wherein re- 
ference is made to the illegality of contrafts,- but an intention of 
gratuity was allowed as a fufficient confideration. 7th. Want of 
obligation in the party contradling, or, in other words, an agreement 
giving the party an unreftrained liberty to perform his agreement 
or not. The more important of thefe defects arc treated of with 
Conliderable particularity. The next article relates to perfons ca- 
pable of contradting, or incapable, whether in confequcncc of na- 
tural imbecility, fuch as idcotsj or legal difability or protedlion, 
fuch as married women without the authority of their hufbands, 
u|rfons interdidled for prodigality, and minors. The enfuing 
amruffion refpedting the objcdls of contradls, is principaly found- 
ed upon a maxim of the civil laM”, that no man can promife or 
llipulatc (tlrat is receive a promife,) except for himfelf, inafmuch 
as coiitradls have no effedt, except as between the contrafting 
parties. This Is Ijowcver rather a matter of technical fobtilty and 
verbal diftinciion, fox it is agreed that a man may pcrfonally un- 
‘dertake that an adl fiiall be done by another, rendering himfelf 
rcfponfible in cafe of nonperformance. Several cafes arc then 
> flicwn to which the principle of the objcdlion docs not apply> as 
where the party ftipulating has an intereft in the fubjcdl \ where a 
man ftipulates or promifes as agent for another; where he ftipulates 
or promifes for his heirs and fucceflbrs, which ho is al(b pre- 
fumed to do without its being cxprefsly mentioned, unlcfs there 
IS fomething perfonal in the nature of the contradl ; where the 
matter which concerns a third perfon is only the mode or condition 
of an agreement; the power of a man to ftipulate a promife 
through the miniftry of an agent introduces a diflertation refpedl;- 
ing the nature and extent of an agent’s authority, and the rights 
Of obligations refulting from it. Under the title of the eflfe&s 6 i 
contrads, there is only an expofition of the rule, that they cannot 
ifiave any tStOc except ^tween the contraffing parties, and thofc fuc- 
ceeding to their interefts ;.the efie&s which art common to contradls 
and other obligaticms being referved for confideration in the fuc«* 
ceeding chapter. Several rules are next given for the interpretation: 
of contradis with fuitable ifluftrationsi thefe rules are rather founded 

upon 
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upon general principles of logic and good fenfe, than upon legal 
reafoningSi and arc in a great meafure applicable to other fubje^s 
as well as contrails. Formerly notaries, who were churchmen, 
nfed to make parties cmfirm their contraAs with an oath, for the 
purpofe of drawing a cognizance of them as being fpirltual matter 
before their own tribunals \ but this ufurpation was afterwards de- 
feated: the obligation in point of confcience to difcharge fuch an oath 
is examined with feme partieularity, efpecially in cafes where the 
oath is procured by fraud or extorted by fear, and in which 
the learned profefTor is of opinion that no fuch obligation is 
incurred. 

The contents of this firft fecSiipn may perhaps be regarded as of 
more extenfivc importance and utility than any other part of the 
treat ife. 

The fecond fe£hion mentions the other caufes of obligations, 
which are, 1. QuaG-contra£ls, which with us would be treated by 
implication, as aftual contrafts.. They differ from contrafts, as 
not being founded upon a&ual confent; and alfo differ from in* 
juries. Such are the cafes of receiving money which ought to be 
refunded, the obligation of accounting for bufinefs done for another 
in his abfence on the one hand, and remunerating the expences 
fuftained in doing fo on the other. 2. Injuries and neglefls, or as 
they are called and ^2/^ Deliifa: and 3. Obligations founded 
upon mere natural or pofitive law, and not falling within the pre- 
ceding divifions. The next feflioii refpe£ring the perfons be- 
tween whom an obligation may fubfift*, does not require any parr 
ticular notice. The 4th fe£tion concerning the obje£t and matter 
of obligations adverts, x. To things which may be either particular, 
as a fpecific horfe ; or general, as a horfe indifcriminately \ they may 
be exifting or expelled, as the fruit of the vineyard in die enfuing 
year, but cannot be things not fubjefl to commerce, as a biihop- 
ricl^; or things which the party in whofe favour the obligation is 
contra Aed cannot enjoy, as an eafement in his own land. 2. To ads 
which mult be pofliUle in their nature^not contrary to law or good 
manners, and capable of pecuniary appreciation to the pexfoxi in 
whofe favour the obligation is contraded. 

The fecond chapter contains three articles : I. Of the eifod of ob- 
ligations on die part of the debtor, confidering 1, obligations to give 
any thing the effed of which it is to give the thing accordingly; 2, in 
cafe of a fpecific thing to ufe a proper degree of diligence in its pxc- 
fervation; this diligence differs according to the different kinds of cpn- 
trads, and the dillindion refpeding the degrees of diligence applied 
tothecontrad as being beneficial to both the parties, or only one of 

f 3 ‘ them. 
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them, which Ydundatlon of the great tlifcuffion which has taken 
place refpe£liiig the law of bailments, and which maybe confidered 
03 the great caufe of the introduflion of the name of Pothier to the 
Englift) lawyer \ 3, to anfwer for damage in cafe of improper delay, 
which is denoted by being en dvmeure^ a fubjedl to which very 
frequent references are made in the courfe of the treatife. Ac- 
cording to the law of France a perfon was in general only placed. 
en demeure^ in confequence of a judicial fummaxivS, or as it is more 
frequently called a judicial interpellation. — 11 . The effeft pf the 
obligation to do or not to do any is to fubjeft the party to, 
damages, for the contravention of his agreement, or for delaying 
to perform it, after being placed en dnneure by a judicial inter- 
pellation. II. The efFc£t of obligation 011 the part of the creditor con- 
fills in his right of fueing for performance of the cngagement.(fl) 2.I1X 

a right 

{a) In the printing nf tlis article the following paTages were omitte .1 a? being merely 
of local intereft, but upon conSderation it has been thought advifablc to fupply the de- 
ficiency by mferting them hfre. 

Page S8. No. [153.] add— Obferve that if the fale was made by an eft before a 
aotaryi and the thing fold is any immoveable property, I have a light fif hypothecation 
Upon fuch property for the execution of the obligation, vvhich I ro sy enforce againft any 
fubfbquent putebafer who is in poOefiion of the efiate. may indeed reler nnc to a 
fuit aigainfir the property of the feller (.a la difcujjim da biens de mon vending) for the da- 
Siiiges to which 1 may be intltled for the nopperfoimauce of the obligation j but if this 
fuit is ineffc^luai on account of the iijfolvency of the feller, the bu}cr will he obliged to give 
up the eftaCe by an hypothacatory a^ion, unlefs he pierrs paying the damages. 

Page 89. No. [154.J— -This right is much ihonger than an hypoibcca'wion. The 
creditor of a fpecilic property charged with the fatisfaftlon of his demand,, may oblige the 
perfon iti pofTeffion to relinquiih the property, without refeiring him in the firll place to 
fthe principal debtor, and without having the option of paying the damages fur nonpetfor- 
inance. 

[rgg.]— The means which the creditor has of compelling the debtor, or his heirs 
er univerfal fuceefforsp Co give him what is due, are, j. commandment arid executionj a* 
fimple demand. 

The firft confifts in ferving the debtor either perfonaliy, or at his domicil by a ferjeanL 
with a command to pay what is due, and upon his lefulai, felling his goods to fatisfy the 
demand. 

To fupport this right threr things mufi concur, i. The debt mull be of a certain 
end liquidated fum of money, or a certain quantity of corn, wine, or the like, f gj/ieces fun» 
fibhi), Obferve that although there may be a feizure for a debt of this kind when the 
quantity is liquidated, there muft be an appreciation previous to any fale. Or<fs». of 1667* 

fi>. 

a. The creditor muft commonlyi and when there is no fpeclal cuftom to the contrary, 
bavedn executory title, that is either an before notaries, in proper form, by which the 
debtor has engag^ to pay, or a judgment of condemnation, not Aifpended by any appeal or 
oppofition. 

3. The execution muft be againft the very perfon who has entered Into the obligation, 
or againft whom the judgment has been given s although his heirs fucceed to his obliga- 
tions, the crcdttorcan only proceed againft them by way of demand, unlefs they have gIvenLi 
, a new tide* or the etedicor has obtained a judgment of condemnation againft themfelves. 

When 
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a right of fct off, called a right of compeiifation where the mutual 
demands are of liquidated fums. 3. In ferving as the foundation 
for other obligations fuch as the engagements of fureties. 4. In 
ferving as the foundation of a novation or fubftantial contract. 
Art. III. Relates to damages^ which term in the French law is always 
referred to conjundly with that of intcreft, the combination being 
in fadl little more than a mere redundancy. In this article I have 
preferved the original expreffion, but in other parts of the treatife 
have only iifcd the firft term. Damages are defined to be the lofs 
v*'bicli a perfon has fuftained by the gain which he has milled. 
The principles upon which thefe damages Ihould be regulate^ 
are dllcuiled with confiderable minutenefs^ witli reference to their 
being direft or incidental, and to the diftinftion between damages 
refulting from fraud or ariling from imprudence and unintentional 
negleft. 

The fecond part relates to the fevcral divifions of obligations 
w'hich are ranked in a preliminary chapter under feven principal 
heads ; the firft of thefe relates to the nature of the engagement, as 
being merely civile merely natural^ or both united j the fecond, to 
the manner of contradring them, as being abfolute or conditional^ 
general or fubjeB to modification^ with refpeft to the time of pay- 
ment, or other circumftances. The third, to the quality of the ob- 
ject, as being obligations liquidated or unliquidated^ divifibh or in^ 
divifibk. The fourth, to the diftinflions between principal and ac^ 
cejpiry with rcfpe£t to the nature of the engagement^ which is in- 
ftanced by the delivery of the goods in a contrad of fale being tlie 
principal, that of warranty the fecondary obligation. The fifth, 
into primary obligations, which arc the immediate purpofe of 
a contrafi, and fecondary obligations, fuch as a penalty or darnages 
in cafe of its infrafture. The fixth, into principal and accejfary ob-^ 
ligations loith refpedl to the perfons who contrafl them. Several of 
thefe fubjefts are difeufled at length in the following chapter* 
The laft divlfion relates to certain technical diftinflions according 
to the law of France^ which at the tinfe of printing the trauflation 


When thefe three things concur, the creditor is allowed to proceed by w»y of execi- 
tlon, and is oot pernnitted to proceed by way of demand. ^ 

Simple demand is the courfe which is to be taken, when the cieditor Is not entitled 
to execution, it coniifls in afligning the debtor to appear before a competent judge, and 
•btaming a fentence of eondemnitlon againft him. 

f 156*]—- When the fubjedt which is due It a fpecl6c thing and the debtor who la 
condemned to give it has it in his poiTeflion, the judge at the requeft of the cr^itor may 
allow him to feiee it and obtain poiTeflion of it, and it is not fufficient for the debtor to 
offcr the amount of the damage fuftained by the breach of hii obligation. 

f4 Ithovgh^ 
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I thought it preferable to omit ; but as there are feme pccafional 
references to them in the courfe of the wor^, the omitted pafiage 
is here fubjoined by way of note. (/») 

There are a few other omiffions in the tranflation arifing from 
the fame caufe^ which do not altogether amount to fo much as three 
pages^ and are in general noticed at the places where they occur. 

One of the fubjefts mentioned in the note fubjoined is very 
frequently referred to. A fpecial hypothecation is analogous to a 
mortgage. A general hypothecation refulted from an aft or written 
inftrument paficd before notaries, and certain other cafes appointed 
by law, and induced a right of compelling payment, according to 
the order of priority by feizure and fale of the debtors eftates. 

The fccond chapter refers to the divifion of obligations into civil 
tad natural, which, in the Roman law, did not entirely accord 
with the ideas which w'C (houid form of thefe terms : fpr, on ac- 
count of certain technical diftinftions, many obligations w'ere 
deemed natural which produced very confiderablc civil eflFcfts, but 
were merely deftitute of a right of aftion. The fubjeft denoted 
by PothieTy by the term natural obligations, may be dehned as mo- 
tal obligations having a fpecific objeft, and which differ from im- 
perfeft obligation?, fuch as charity and gratitude, in the circum- 
stances of the latter not having any fuch definite, objeft ; the dif- 
ference is| clearly indicated by obferving that a perfon is not 
difpenfed from the performance of a natural, that is a moral 
obligation, on account of the perfon to whom it is due being under 
an imperfeft obligation of gratitude towards himfelf. 

. The third chapter, upon the different modifications under which 
obligations may be contrafted, gives a very inftruftivc view of the 
nature of conditions, of their feveral kind?, and the circumftances rc- 
quifite for their accomplifliment, and includes feveral matters of 
very general application; it alfo contains a view of the eifefts which 
arife from appointing time or place of payment, of a liberty of 

(4) Obligations confidered refpeft to their ffcurity and the means of cbtaining 

jpayment are divided into privileged and not privileged ; hypotheeatory and chirograph- 
ary, executory and not executory, obligations {in corfi ) fubjedt to arrelt and ioiprirohment, 
snd ordinary civil obligations. 

Privileged obligations are thofe with refpedi to which a creditor has a privileged 
fight againlt all the property, or certain property of the debtor in pretcrence to other cre- 
ditors. 

Hypothecatory obligations, are thofe which are eontradled with the benefit 0/ aa 
hypotheration opoa fuch part of the property of the debtor as is lufceptible of it. Chi- 
r'^graphacy obligations are thofe which are not fo. Executory obUgatiors are thofe for 
Che payment of which the creditor has an executory title againfi; the debtor. Obligatiom 
fubjedi to arrefe are thofe fog the payment of which the debtor, may be cooftrained, hf 
the imprifonment of his perlbnt Thofe in which he cannot be fo, a|e called civil and 
ordinary obligatioos. This fubjcdl is regulated by the ordinance of 1667. 

paying 
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paying another thing in lieu of that which is the fubjej^ of thenis 
and of the do£l:rine of alternative obligations^ by which a perfon 
engages to do one # feveral things ; the option belonging to the 
perfon who is under the obligation, tinlefs cxprefsly given to the 
other party. There are fome material differences between thefe 
two laA modes of obligation. If a perfon is engaged to give a par- 
ticular horfe, with liberty to pay a fum of money in lieu thereof, 
and the hprfe dies without his fault, he is liberated from the pay* 
ment of the money ; but the contrary rule takes place in the cafe of 
an alternative obligation, which can only be difeharged by adual 
payment, or by both parts of it becoming impoflible. 

The term obligation in folido, when applied to feveral creditors, 
Ihiports that each of them individually and feparately may fue 
for the whole performance of the obligation, and that a payment 
to one liberates the debtor from the demands of all the others 9 
which kind of obligation was of very rare occurrence. An obliga- 
tion in folido, on the part of feveral debtors, imported, that each 
was folely and individually liable for the whole with refpt£l to the 
creditor, although they might be intitied and fubje£^ to contribu- 
tion among themfelves ; this is the common familiar cafe of feve- 
ral perfons contrafting a joint and feveral obligation. According 
to the Roman law, followed by that of France^ if an obligation was 
contrafted by or in favour of feveral perfons in g(ftlcral terms, 
each was only intitied or fubjeft to his particular proportion, 
which is in direft oppofition to the rule of the Fnglifh law, where- 
by upon fuch a contradl: the demand in fuch a cafe is joint and 
muft be made only by or againA the whole. Obligations in 
folido might refult either from the particular terms of the en- 
gagement, or from the nature of the contradl, or other caufe of 
the obligation, which in certain cafes induced a more extenGve li- 
ability, than was applicable to joint obligations in general. The 
nature of the obligations of feveral debtors in folido, is difeufled 
with reference both to the creditor and the feveral debtors them- 
felveS) with conhderable particularity. 

The enfuing chapter is upon fome particular kinds| of obligations^ 
confidered with reference to the obje^ of them ; the firft seating to 
obligations of an indeterminate thing of a particular kind, fuch as a 
borfej which may be either abfolutely general or limited to a parti> 
cular clafs, as a horfe in the ftud of Ae debtor } the principal points 
eftabliflied upon this fubjedl arcy that the creditor does not lofe his 
righty in confequence of any article of the kind agreed upon 
ingy uiilefs the whole are extinguiihedy or unlefs the debtor has made 
* v^d ofier of any one in particulary in which cafe the rifqne be- 
comes determinate to that one and falls upon the creditor ; the 

choice 
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(:hoice is m the clebtot^ uinlefs there is a llipulation to the con<* 
trary, and in that cafe the debtor cannot lawfully part with any 
one of the articles from w‘hich the creditor has a right to make his 
election. There is a difeuffion which is a ftriking inftance of the 
fubtilty fometimes cxifting in the Roman law, upon the queftion, 
whether a horfe which belonged to the creditor at the time of con- 
tracting the engagement, and which therefore could not at that 
time be the fubjeCt of an obligation to him, might, in cafe he after- 
wards parted with it, be given to him in difeharge of the obligation. 

The other feCtion in this chapter contains a curious difeuffion 
refpeCting indivifible obligations, and turns principally upon points 
peculiar to the civil law. In fpcaking of obligations in foliJo, it 
was mentioned, that if an obligation was contraded by or in favour 
of fcveral perfons, each was debtor or creditor only for his own 
portion, unlefs there was a contrary agreement, and except in 
fome particular cafes ; the fame thing applied where a peifon left 
feveral heirs, each was debtor or creditor for his own individual 
portion, atid each debtor was difehargeJ by paying his own fliarc % 
and here it may be as well to take notice, that an heir after accept- 
ing the fuccefiion became perfonally liable to the obligations of his 
jmeeftors, without reference to the fufficiency»of the property, un«^ 
lefs he w'as allowed exprefsly to take the fucceffion with the be- 
nefit of an inventory ; that the character of heir might be founded 
npon tefiament, as well as upon confanguinity, and tliat it em- 
braced the two qualities in the Englijb law, of heir and peribnal 
reprefentative ; our dillribution of real and perfonal property not 
having any application, and the terms real and perfonal being ufed 
in a more general manner, the one as applicable to things^ and the 
other to perfons^ and not as roferahle to different modifications of 
property. In the cafe of obligations in folido, each debtor was 
perfonally anfwerable for the; whole, but the heirs of debtors in 
folido were only anfwerable, as in other cafes, for their feparate 
proportions ; in cafe of indivifible obligations, no part of the obli- 
gation was in general difeh^rged unlefs the w:hole of it was fo : 
tins effccl was principally applied to cafes which would not admit 
of partial enjoyment; as a right of way, or other eafement, 
which rights are diftinguifhed by the names of feryitudes ; and to 
cafes which were contemplated by the parties, as having a certain 
entirety of obje£l, as the building of a houfc ; in other cafes the 
obligation might be rendered indivifible, by exprefs contradi. 
Although very few of the points contained in this fedion can be 
referred to, as having an immediate application to different fyftcrtjs 
of law, there are few; paffages which can be more juftly recpm- 
menvicd, as exliH)itiag fuccinft. and judicious fpecimeqs of legal 
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fcafoning ; in the fame manner, as pur dofhine of contingent rc-^ 
painders would be abfolutaly inapplicable in any other country ; but 
Mr. Fearne^s difeufiion of it may be recommended as an illuflra- 
tion of the pcrfpicuity and fpirit which are fiiitable to juridical 
difeuffions in general, and there is no fubje£l: fo confined, but that 
the Ikilful examination of it will induce the developcment of prin- 
ciples of general importance, and fometimes principles which arc 
fo obvious when ftated, that the difeovery of them would not ap- 
pear to indicate the flighted ability, are overlooked in cafes where 
they would be fufTicient to put an end to an exifting difficulty. 
Columbuis egg affords a very ufeful leflbn to thofe who imagine 
that they (hould difeover without affidance, whatever they can fee 
immediately upon its being Ihewn to them, 

The next chapter, refpefting penal obligations, contains feveraj 
points which have a confiderable analogy to the rules adopted upon 
the fame fubjefl: in the Englijh law. 

The remaining chapter in this part relates to the acceffary ob- 
ligations of fureties, and others who acceded to the obligation of 
a principal debtor, and contains much valuable information. The 
prm jidejujfores or caxtiionsy imports a didinft obligation, acceffary 
Jo a preceding or contemporary obligation, of the principle of 
which it affures the performance : if two perfons concur in con-< 
jra£ling the obligation, although between themfelves, the en^ 
gagement of the one may be merely entered into for the 
fake and in behalf of the other ; the particular fydem which 
prevails with refpetl to fureties, does not feem to be applicable 
fo far as concerns the creditor. The points edabliflied re- 
fpedling fureties arc the following : that there mud be a valid prin^ 
cipal obligation, that the furcty cannot be bound for more than the 
principal, but that he may be bound for Icfs, and upon terms more 
beneficial ; that the extin£llon of the obligation of the principal 
induces the extinftion of that of the furety ; that the furety may 
take advantage of exceptions to which tlie principal is entitled, 
with rcfpefk to the nature of the contraQ:, called exceptions in rem^ 
fuch as fraud, or violence, but not of exceptions founded upon any 
perfonal privilege. By the 5enatus»Confultum Vdleianum of the Roman 
law, women were protedied from engagements, which they entered 
into as fureties. This law was received in fome of the provinces of 
France^ and rejedied in others, and fome important difeuffions are in- 
troduced refpediing the effedi of the law, in cafe of a woman refiding 
in one province, and having property in another. In examining oif 
whofe behalf an obligation may be contrafled as furety, we meet with 
one of the numerous indances of dating what may appear rather fu- 
> perabundant, when it is mentioned that a perfon cannot become 

furcty 
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furety for or to hlmfclf ; and the Rctnan law is cited as an authority 
in fupport of the proportion. 

The furcty when called upon for payment has a right to require 
the creditor to proceed, in the firft inftance, againft the principal 
at the expence and rifque of the furcty. This right is called the 
exception of difeuflion. When one of feveral furcties was fued, 
the others being folvent, he had a right of compelling the creditor 
to divide the obligation among the refpeAive debtors ; this is called 
the exception of divifion, and both thefe rights are particularly 
confidered. 

The furcty upon payment of the debt might have recourfe 
againft his principal, either as ftanding in the place of the creditor 
and cxerciiing his right, or on his own account. The former of 
thefe powers (which was often very important in retaining a pri- 
ority of hypothecation,) could only be preferved by requiring a 
fubrogation, or aflignment of a£fcion at the time of payment. 
Tlie fecond was a common aOiion, analogous to our a£lion for 
money paid by the plaintiff for the ufe of the defendant \ the cir- 
cumftanccs which are rcquifite to maintain this a£Uon arc fully 
(ta^d. In fome cafes the furety had a right to compel payment 
by the principal before he was himfelf proceeded againft. There is a 
particular article allotted to the queftion, whether the furety for 
the payment of an annuity can oblige the debtor to redeem it \ and 
the conclufion feems to be in favour of that right, after a confider- 
able duration of the annuity. The reference to annuities (which 
are called rentes^) is veiy frequent. By the law of France, al 
Ipans upon intereft were ufurious and illegal ; fupplics of money 
therefore were obtained by the fale of annuities, which in general 
did not ceafe with the death of either party, (for an annuity con- 
fined to the life of a party was particularly denoted by the term 
rente viagere) but continued as a permanent obligation againft the 
heirs ; the price was limited by law, fo that the annuity could not, 
according to the laft ordingnees, exceed the amount of five per 
cent, on the purchafe, the feller who was called the debtor of the 
annuity, was at any time entitled to redeem it, but never compcl- 
able to do fo ; any agreement for inducing fuch compulfion in 
favour of the creditor was void ; and it forms a part of the difeuf- 
fion at prefent alluded to, whether fuch an agreement could be 
made wiA the furcty, as it might enable creditors fraudulently to 
obtain a power of compelling redemption, by requiring to have a 
^furety in his own intereft, with fuch an engagement in his favour. 
The reply given to this objc£Hon is, that fraud is not to be pre- 
fumed *, and although the allowance of fuch an agreement may 
ibrnetimes give an opportunity for the kind of fraud above men- 
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tioned, which is an inconvenience, yet if, under the pretext of this 
inconvenience, fuch an agreement, which is lawful in itfelf, was 
prohibited, there would refult a ftill greater, which is, that perfons 
frequently would not find money of which they have need for 
their bufinefs, for want of finding fureties, who would contradl 
an obligiition, the duration of which was not limited. Perhaps if 
all the confequences of this argument were attended to, it would be 
found that the moft general efFeft of a reftriflion refpefting the 
compenfation to be made for the ufe of money, is the prevention of 
accommodation which is mutually beneficial. Ky the R$tnan law, 
a furety could only recover a contribution from his co-furetics, in 
cafe he obtained a fubrogation from the creditor, at the time of 
payment ; but the contrary and evidently the more juft and reafon- 
able principle prevailed In France* 

The other acceflliry obligations which hre the fubjeft of dxfcuflion 
are, i ft. TJiofc of perfons direffing the loan of money at their rifque 
to others, who are called mandator es pei'tmice credemU, This fubjedl 
includes the two propofitions which have been introduced, vrith 
fuch elaborate reafoning, into the Engli/i law, by the recent cafes 
of PoJIty and Freeman ^ and' Haycrafl and Creafy. 2* The obliga- 
tion of employers for the acts of their managers, fuch as factors, 
and mafters of (hips, which differ from the obligations contradted 
tlirough the medium of agents, on belialf of their principals, and 
to which the prljicipals only are liable, whereas in the cafe in 
quellion, there Is alfo a liability in the managers. 3 d. PaRa cen- 
JlituiiC picunlxi by wiiich a perfon, by making a promife for the pay- 
ment of an exilting debt, con traced a now obligation witho^jit 
extinguiftiing the former, which I conceive may be regarded as the 
real charafter of our aAion of indebitatus ajfumpftt^ before the ex- 
tenfion of it in SAirf/s cafe, to cafes in whicli there was no other 
promife than the original contra£f, and w'hich is alfo exemplified 
at prefent, by giving a promiflbry note which remains in the hands 
of the creditor, and by the ufual couqf upon an account Hated. 

I conceive that the fecond part of the treatife may be confider- 
ed upon the whole, ns of a more local and technical nature than 
any of the others, although it certainly includes feveral dilcuilions 
of very general importance and utility. 

The third part relates to the different manner in which obliga«* 
tlons are difcfaarged, and the different bars and preferiptions 
againft them, and begins with a chapter on real payment and con** 
lignation. The term payment, which with us is ufually confined to 
a fum of money, is applied generally to any other mode of perform-* 
lag an agreement. The different requifites to a valid payment 
»nd fiitisfa&Ion arc very fully examined, and rules arc given for 
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the application of payment, which In a great meafurc accord witfe 
our oWn decifions upon the fubjedl ; confignation is equivalent iit 
itg general effedis to a tender of payment, but it was made under a 
judicial proccft, and the money was adfually depofited which is 
denoted by th« term conftgned^ for the ufe of the creditor with a per- 
fon appointed by the judge for the purpofe. 

The fubjeft of the fecond chapter, is Novation, or the fubftitutiort 
of one eng^gemeht, as the fatisfa&ion of another ; it might take place 
either between the fame parties or with the intervention of a new 
debtor, or creditor, or both \ in which latter cafe it was more fpecially 
diftinguifhed by the term delegation. 

The third chapter relates to the rcleafe of debts, and Ti:rhiJf's 
a very curious difcuffion of the queftion, whether a creditor muy 
lawfully receive a compenfation for difeharging a furety, without 
applying it to the reduction of the debt, which is anfwered in the 
affirmative, as the undertaking perfonally the rifque before incum* 
bent on the furety, is a valuable fubjedi of remuneration, and thd 
principal who has to pay no more than his own debt cannot have 
any ground for complaining of fuch an arrangement. The fourth 
chapter relates to compenfation, or the right which by modern 
ftatutes has been introduced into the law of England^ by the namd 
of fet-off, and contains feveral points in accordance with it, and 
illuftrative of the general principles applicable to each. The fifth 
chapter relates to extinction by coiifufion, or the fame perfon be- 
coming entirely and abfolutely entitled to the right and fubjedl to 
the obligation. The fixth, to extinfrion of the obligation by the 
cjttinguifliment of the thing due j and the feventh to feveral 
other ways in which obligations are extinguiffied, vi2. The lapfc 
of time, the occurrence of a condition, upon which it was agreed 
that the obligation fliould determine, and which is called a refolu- 
tory condition, and the death of the creditor, or debtor, when the 
contraft or other obligation was of a perfonal nature. The eighth 
and laft chapter, relates to j^ns de non recevoir, and preferiptions. 
Fitts de non recevorr, are bars or eftoppels to the maintenance of 
a claim or defence, fuch as a judgment, the cffe£i of which will 
be mentioned, in fj^eaking of the fourth part of the work, or the 
lapfc of time within which it* was nccefTary that the aflion (hould 
be inftituted, and which was called prefeription, anfwering to our 
llatutes of limitation, and very analogous to them in its nature and'' 
effefts. 

The fourth part relates to the proof, as weU of obligations as of 
their performance, and is a general view of the law of evidence. 

' The firft chapter relates to w'ritten evidence, and begins with 
authentic a£ts or infiruments in uniting paiTed before notaries, and 
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carrying full credit the parties, and all claiming under them, 

of what the aft profefTcsto import ; thcfe afts might be impeach- 
ed as fall’e by a fpecial proccfs inftituted for the purpofe, but did 
not require any verification, in which refpeft they differ from afts 
under private fignaturc. 'fhe evidence of private writings, and 
tradefineii’s books is alfo examined. There is an article refpefting 
copies, which principally relates to copies made by notaries in the 
prcfcnce of tlie parties, or after a judicial fummons. The fecond 
chapter relates to verbal evidence ; the law of France^ like that of 
England y would not allow verbal evidence to be given in contradic- 
tion or explanation of the contents of writings, but it went much 
further, as no verbal evidence could be given in matters of contract 
exceeding the value of one hundred Hvres; and this exclufion was 
not confined to the faft of making a contraft* but extended to the 
delivery of goods and the payment of debts. A perfoii who had 
even depoiited any articles in the cuftody of a friend, could not 
recover them again by the ftrongeft teftlmony without having a 
written acknowledgment. In molt cafes, wdiethcr founded on con- 
iraft or otiicrwlfc, no verbal evidence could be received without 
a previou^ judgment for the purpofe. When fuch examination 
was allowed, it was taken and reported in writing. The examina- 
tions were uiillnguillicd by tlie name of. the inquefts of the rcfpec- 
tlve parties. Two wntnefles, except in a very> few trifling cafes, 
^verc ncccfiary to prove the matter in difpute ; the objeftions to the 
competence of witneiTjs, both on the ground of infamy and of 
motives for partiality, on account of relation or enmity to the 
parties in difpute, were much more numerous and extenfive than 
with us. 

The third and only remaining chapter Is concerning confeflion, 
prcfumptloii, and certain oaths of the parties. Prefumptions are 
divided into three kinds ; prefumptions juris et de jure^ which are 
fuch as do not admit of any contradiftion, fuch as the authority 
of a judgment, the dccifory oath j prefutnpiiojies jurist which are 
eftabliflied by legal authority, but are open to contradiftion; and 
common prefumptions, which are mere inferences. The authority 
of rss judicata is very minutely and fatlsfaftorlly examined, in- 
cluding fevcral principles of very general application. 

The fame feftion includes alfo a view of the law refpefting a 
civil requete^ which was an extraordinary remedy for obtaining re- 
lief againft any judgment improperly obtained, and has fome rc- 
fcmblancc to our ancient writ of audita querela^ and alfo to the 
authority of the court of Chancery, in granting injunftions againft 
judgments obtained at law. The decifory oath, was an oath that 
cither party might tender or defer to tlie other, as to the exiftence 
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et fatisfadion of the demand j the party to whom it was deferred 
might decline taking it upon referring it back to the firil. The 
ea^ that was hereupon taken was decilive of the matter in conteft, 
which could not be revived by any evidence of its falfehood, 
provided it was regularly deferred. The fame proceeding obtains 
in under the term of the oath of verity. There isnooc- 

caGon for fuch an inftitution in England^ as either party can, by fuit 
in equity^ compel a difcovery by the oath of the other without 
being bound to abide by* it. TTic oath upon fadls and articles 
‘was fimilar to an oath made by a defendant in anfwer to a bill of 
difcovery ; but I conceive could not be demanded de jure^ as 
otherwifc the dccifory oath would never have been refortqd to. 
'ITic fuppletory oath was adminiftcred a judge to either of the 
parties for his own fatisfaftion, in confequence of his not forming 
a completely decifive opinion upon the evidence ; and the oath 
called juramentum ad litem^ was adminiftered for the purpofc of 
afccrtaining the amount of the damage that had been fuftained. 
A very great proportion of thefe third and fourth parts anfwers 
the defcription of Sir William Jones, of being equally good law at 
Wejlminjler as at Orleans. 

In the tranflatioii of this important work, I have endeavoured 
to convey to .my readers a corre£J: and faithful reprefentation of 
the original, with what fuccefs it is not for myfelf to determine- 
The work does not afplre to elegance of diftion ; I have endea« 
voured to avoid an idlomatical turn of exprelGon, and a redundancy 
of phrafe, by the adoption of relative pronouns, but upon revifmg* 
the work, I find mote numerous inftances than I could have wifli- 
cd, in which this liberty has not been fufficiently applied, and in 
which the phrafeology may not be accordant to the Englijb reader 
For the purpofe of increafing the utility of tlie wor^, I have fub- 
ftituted a running title exprefling the contents of the particular 
divifion, for one applicable to the whole treatife ; which I only 
mention as affording me tl^e opportunity of expreflSng a wifh, that 
a plan/ which is very much calculated to affift in the reference to 
any publication, Vvas more univerfally adopted. I have alfo in moft 
inftances fubjoined by way of note the pafliges of the Roman law, 
which are referred to m the courfe of the work. In countries 
where that law is at the elbow of every perfon intcrefted in the 
fubjea this would be unneceflary; but as the pofleffion of it in this 
country is not very general, I conceived that fuch an addition 
would in fome degfee enhance the utility of my undertaking. 
There ate fome cafes of accidental omiflion, and others in which fho 
infertion has not been made on account of fome enor in therefer-^ 
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enee, or on Account of the paflage being of dlfproportionatc 
lengthi without aHbrdlng any additional illuftration. 

To various parts of the trcatife I have likcwife added noteii 
when the relation to the law of England appeared to render itde- 
(irable ; and in the fecond volume have engaged with the fame 
view in more extenfive diflertations. Many parts of the number 
relating to the law of evidence were compofed previous to the 
appearance of the valuable publication on that fubjedt by Mr» 
but the objefts of the two efTays are fuifiiciex\tly diftinQ to prevent 
their interference, the one being principally defigned for the pur-» 
pofe of immediate pradical reference, and the other endeavouring 
to aflifl the inveftigations of thofe who were defirous of taking a 
fcientific view of the fubje£t, fuggefting to the conGderation of the 
reader feveral obfervations, which could not in the praftical ex- 
crcife of the law be offered as authorities to the judgment of the 
court, in which I have frequently availed myfelf of the afliftance to 
be derived from the labours of the gentleman juil alluded to. la 
cafe any of my readers fhould look upon this part of the work as not 
entirely deftitute of pra£iical utility, it is printed in a manner which 
may allow of its being bound feparately from the reft of the 
volume. 

In the invefligatlon of the fubjefts which have fallen under my 
attention, I have alTumed the fame liberty of obfervation which I 
have ventured to recommend to others 5 wifliing to preferve a pro- 
per deference and refpe£l to the dictates of judicial authority; but 
at the fame time to maintain according to my ability the equally 
proper freedom of rational inquiry, and to fubje£l to the left of 
fair examination the particular opinions, which appeared to be at 
variance with the corred principles of legal reafoning, and the real 
purpofes of juridical improvement : by no means a friend to wan- 
ton innovation, but averfe to the name of innovation being 
placed as an obftacle to every change, which, conGdered with a due 
regard to all its confequences and efTeflsii^ay be really conducive 
to utility, — I have not been dcGrous of going out of my way for the 
purpofc of meeting witli objedions ; but when they have occurred 
in my progrefs, I have not been difpofed to avoid the difeuffion of 
them. To offer any caution againft placing a greater reliance 
upon my individual fentiments, ^an appears due to the reafoning 
by which they are accompanied, or againft afling in pradifc^ upon 
the fpccuiativc opinions of an individual, rather than upon the pre- 
tedents Invefted with the fuidion of authority, would be not only 
unneceflary but«ludicrou%i I am not aware that I have any fa- 
vourite doctrines or theories to fupport, except the two pxopofi- 
tions, that the deciGons which refult from the principles of iiibftan- 
V01.I. g 
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tial juflxcc fliall not be facrificed to the fubtiltiea of artificial 
rcafoning, where the oppofite courfc can be purfued withoijt an 
improper contravention of legal authority, and that courts of juf- 
'tice fliould not Confider themfclves reftridled from the correflion 
of erroneous precedents, where the benefit of the correftion would 
he general, and the detriment confined to the parties who in the par- 
ticular cafe had been milled by the preceding determination. But 
while I cxcrcifc the liberty which I contend for, with refpeft to the 
opinions of others, it would be highly cenfurablc to entertain a 
prefumptiious confidence in my own. I flatter myfelf that I have 
at all times been fufficiently guarded, to prevent the miftake of 
what is only offered as my own fuggeftions being confidered as 
an atlual reprefentation of the exifting rules of legal authority. 

Several years have elapfed, fince I firll communicated the inten- 
tion of offering this work, with feme other treatifes, to the public ; 
according to the courfe which I had then taken, my plan was to 
offer a treatife referable to the Englifh law, witli the affiftance of 
the treatife of Pothier as^ a guide \ after various circumftanccs had 
occurred to fufpend the execution of this intention, -I was induced 
^o change my purpofe, and commence my wwk anew by an entire 
tranflation, with the addition of fuch difl’ertations as might advance 
the beneficial purpofe of communicating to the Englifh lawyer one 
of the moft efteemed juridical produdions of another country. 

Some adjudications having taken place in oppofition to the 
opinions that had been exprefied in my former publications, 
will refpeft to the effefl: of errors of law j it afforded me 

ne fatisfa&ion to meet with a treatife, the conclufions of which 
accorded with my own ideas, by the chancellor UAgueJfeau^ I was 
induced to renew my conlideration of the fubje£ls with more par- 
ticularity, and to prepare my view of the refult for the infpec- 
tion of the public, induced, I hope, rather by my fenfe of the high 
importance of the fubjeft, than by any overweening attachment 
to the feniiment which had occurred to myfelf. This examination 
and the treatife juft referred to were originally intended as the fub- 
je£l‘ of a detached publication ; but a paflage in the Treatife on 
Obligations has afforded me an opportunity of giving it an appo- 
fite introdudiion in the prefent volume. I have there enlarged 
with foitic particularity upon that liberty of difeuflion, refpefting 
which it would perhaps be thought that I have faid more than 
fuflScient in the prefent Introdudlion, and in differctit parts of 
the publication; but I have preferred incurring in this refpcA the 
charge of prolixity and repetitions, to^ prefenting in a mutilated 
’ftate what had occurred to me as forming an important part 
of a Conneded objed. 
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In cafe I (hould refume the intention of perfecting a view 
of t^c law refpeCting feveral particular contrails, it will Ic 
done in conformity to my original plan and the fpedmen 
formerly exhibited. An entire tranilation of the trcatifea of 
Pmthier, witlx an addition by way of note of the decifiona 
of the Englilh lawt would in its nature be a work of greater 
utility, but would in ail probability be regarded as too expenfive. 
My preparations were in very coniiderable forwardnefs when I 
announced them to the public, but the prefent work, in addition to 
other purfuits and avocations, has almofl: withheld them from my 
contemplation, and I am only now about to feel myfelf at liberty 
to direCt my attention to the reconlideration of the fubjedk. 

I have made fome ailufions to, and extradled fome palTages from, 
my former eflay, refpedling the decifions of Lord Man^tld «• a 
work which I undertook with the idea that fuch ^ undertaking, 
proceeding according to the arrangement of Blachftone'i Commeiir 
taries, and condudied with tlxe freedom already fo often adverted 
to, accompanied by a high admiration of die exalted charadinr 
before me, might have been deemed conducive to its profelTed 
objeCl of facilitating the paiTage from the elementary to the more 
technical ftudy of the law. That my difappointment has verified 
the predictions of thofe who pronounced, that the fubje^ whk^ 
had to myfelf appeared fo intimately conneCted with the ufeful 
culture of the profeilion, would not be deemed of fufiicient intereft 
to attract attention, (independently of all confiderations refpeding 
the execution,} and that the work has remained three years almoft 
entirely unnoticed, are fubjcCts which I have perhaps no right to 
obtrude upotC he public, as the fpeculation was my own concern, 
and the fuccefs K'c failure of it is a matter of importance only to 
myfelf i but as the fame views which have actuated me,, in the com« 
pulition of the prefent volume, were equally prevalent in that, I 
cannot but feel fome anxiety for efcaping a fimilar mortifica* 
tion. , 

I am prepared to offer an extenfive feleCtion from the pleadings 
of D'AgueffeaUi which may be regarded as mafterpieces of judicial 
eloquence, upon fubjeCls of very great importance and very 
general intereft, to the attention of the public, and ihould 
feel coniiderable pleafure in communicating to my readers a part 
of that gratification which I have myfelf experienced in the tranf- 
lation V but although I can juftly difclaim an excelllvc regard for 
pecuniary confiderations, I muft not allow my attachment to the 
promotion of a favourite fcience entirely to fuperfede the ordinary 
claims of prudence and difcrction. 
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After the greater part of die prefent vrork was printed 1 formed 
the refoludon of fubjoining to it two fpedmens of die prodnAions 
which I hare juft rrferred to ; the one, an entire pleading upmi a 
fubjeA in which the Englifli law would clearly have a&ed upon 
fimilar principles ; the other> an abridgment of a piecej the ezcel« 
lence of which has juftly attached to it a peculiar celebrity } and 
from wluch I had previoufly inferred fome eztrafis referable to 
die topics of my own difcuffion. Ihe tranllation of thefe additions 
is preceded by a fummary ezpofition of their contents. 

The names of Pttlner and jyAgueJJeau are fufEciently connefked 
to render fuch an addition admilSble> for the importance of the 
objeAs which both are fo admirably calculated to promote ; and 
even thofe who may difpute the propriety of the introdu£iion> will 
perhaps ezcufe it on becoming acquainted with die company. 

With refped to the mechanical execution of the prefent work, 
confiderable pains and expence have been applied to obmte the 
defers wMdi have occurred in my former produAions« and the 
confequence of refiding at a-diftanee from die prefs. 1 am forry 
to add that diefe puns do not, upon revifion, appear to have been 
entirely fuccefsful, but I hope that moft of the errors which have 
hidierto cfcaped obfervation will be fufficiently correAed by the 
eonliBxt. 



CONTENTS 


OF 

THE FIRST VOLUME. 


Pige 

Preliminary Article - - . - I 

PART I. 

Of the EiTence of Obligations and their 
ElFedls. 

CHAPTER I. 

Of the EiTence of Obligations . . » a 

Section I. Of Contrails . • - - - 3 

Article I. What a Contrail is, wherein it differs from 
a Pollicitation/ (or Promife,) and what Things are princi* 
pally to be diftinguifhed in every Contraf^ - - ibid. 

§ I. W’bat a Contraff is ^ - - - • ibid. 

$ 2. Wherein a CotitraEf differs from a Pollicitation - 4 

S 3* Things, which are to be dif inguijbed in 

every ContraH - 

Article II. DiviAon of Contrails ^ • 8 

Article III. Of the different Defers which may occur in 
Contrails - 12 

§ 1. Error ibid* 

% 2 . Of Want of Liberty . - - - - 15 

f 3. Of Fraud - • - - - * ^9 

$4* Inequality f^Le/ion) in ContraBs - - 

f S* Iftequality in the Cafe of Minors - 83 

J 6. OfihiWafstofagoodConJideratim - • 85 

5 7 * Want of ObUgation (Lien) in the Perfin 

promifng • • . - 8® 

o 2 . Article 



102 


CONTENTS. 

Pagt 

Article IV. Of Ferfons capable or incapable of contract- 
ing - • - ... . - .29 


Article V. Of what is capable of being the Objeft of Con- 
tracts, and of the Rule of the civil Law, that it can only 
be fomething which concerns the contracting Parties, 
according to the Principle, that a Perfon cannot effectu- 
ally ftipulate or promife except for himfclf - 32 

§ 1. Reafons of the Principle that a Perfon cannot Jlipu^ 
late or promife for another - - - " 33 

j 2. Several Cafes in ivhich the Parties efeBively Jlipu- 
late or promife for ihemfelves^ although another Perfon 
is mentioned 34 

$ 3 • What concerns another Perfon may be the Mode 

or Condition of an Agreement : although it cannot he the 
Ohjeci of it* - - - - - 42 

§ 4. A Perfon may Jlipulate or promife by the Mini- 
fry of a third Perfon ; Hvhich is not Jlipulatlng or pro- 
miftng for another -.---4- 

Article VI. Of the Effect of Contracts - - - 50 

Article VIL Rules for the Interpretation of Agreements 53 
Article VIII. Of the Oath which the contracting Partic s 
fometimes add to their Agreements ... 63 

Sectiok II. Of other Caufesof Obligations. 

§ ^ Contracts - - - - 69 

§ 2. Of Injuries and Neglects (a) - - - 70 

f 3. Of the Lavf 73 

Section III. Of the Perfons between whom an Obligation 
may fubllft -----.-.74 

Section IV. Of what may be the ObjcCl and Matter of Ob- 
ligations 

§ I . General Statement of ivhat fuay be the Ohjeci of 
Obligations ^ - - - - - ibid. 

§ 2. What Things may be the ObjeB of an Obligation 76 

J 3. What Acts may he the Object of Obligations - 79 


CHAPTER IL 

Of the Effed of Obligations. 

Article I. Of the EffeCt of Obligations on the Part of the 
Debtor 

(«) The reference to No» VI. of the Appendix, iicafually omitted in tf.e text. 

§1.0/ 



Page 

82 

84 


5 1. Of the OjfUgation to give 

J 2. Of the Obligation to do^ or not to do, any ASi 


Article II. Of the Effedl of Obligations, on the Part 
of the Creditor - - - - - - - 86 

5 !• Of Cafes where the Obligations conffl in giving 
any thing ------ ibid, 

§ 2* Cf Cafes where the Obligations conft/l in doing or 
not doing any AB - - - - - - 89 

Article III. Of the Damages and Interefl; arlfing from the 
Non-performance of Obligations, or the Delay in per- 
forming them - . «QQ 


P A R T II. 

Of the different Kinds of Obligations. 
CHAPTER I. 

General Expofition of the different Kinds of Obligations 103 


5 I. FifJI DivUlon - - - - 

- ibid* 

f 2. Second Divificn - - - - 

104 

J 3, Third, Fourth, and Fifth Divifions 

- ibid. 

§ 4. Sixth Divifon - - - 

- 106 

§ 5. Seventh Divifwn - ' - 

ibid. 

§ 6. Eighth Divifon - - - - 

1 

0 


CHAPTER II. 

Of the firfk Divihon of Obligations into civil and natural 108 


CHAPTER III. 

Of the different Modifications under which Obligations 
may be contrafted. 

Article 1. Of fufpenfive Conditions, and conditional Ob- 
ligations ------- III 

$ 1 . What a Cottditun if, and its different Kinds 1 1 2 

$ 2. What tna, make a Condition vihich fuffends an 
ObUgation ------ ibid. 

$ 3. When a Condition is accomplipjedf or conjidered as 

------ lie 



CONTENTS. 


t®4 

Fife 

^ 4. 0 / Ifulivjfiiility in the Accofftplj/bment af Condi^ 
ticns -------- 124 

^ 5. Of the EffeEl of Conditions - - - X26 

^ Whether it is necejjary^ when an Obligation is con- 
trolled under fever al Conditions^ that they Jhoutd all be 
accomplijhed - - - - - - 

Article II. Of Refolutory Conditionsi and of Obligations 
determinable on a certain Condition^ and of thofe which 
are limited to a certain Time • - - ^^9 

Article III. Of a Term of Payment . - - 130 

§ I. What a Term of Payment is, and the different 
Kinds of it - - - • - - ibid. 

$ 2. Of the EffeB of a Term^ and in what RefpeEl it 
differs from a Condition - - - - 13I 

§ 3. Of a Cafe in which the Debt may be demanded 

within the Time - , - - - 133 

§ 4. Of a Term joined to a Condition - - ibid. 

Article IV. Of a Place agreed upon for Payment - X34 

Article Vn Of Obligations contra£l:ed with a Power of 
paying to fomc Perfon who is in<licated, or with the 
Power of paying fome other thing in lieu of that which 
is theObjeii of the Obligation • - 1 35 

Article VI. Of alternative Obligations - - 136 

Article VII. Of Obligations in Solido between feveral 
Creditors 144 

Article VIII. Of Solidity on tlte Part of the Debtors. 

J I . ‘ Cf the Nature of an Obligation in Solido, on the 
Part of the Debtors - - - • - 145 

(2. In what Cafe the Obligation of feveral Debtors is 
held to be contrasted in Solido - - - 14^ 

§ 3 * Of the Efffvfs of Solidity between feveral Debtors 150 
$ 4. Of Releafe of Solidity - - - - Ij4 

J 5. Of the Cejfion of the ASlions of the Creditor, which 

a Debtor in Solido, who pays the whole, has a Right to 
. demand 1(5^ 

§ 6 , Of the ASlions which a Debtor in Solido, who has 
paid without Subrogation, may have on his own Account 
againfi his Co-debtors - . 1 64 


CHAP^ 



CONTENTS, 


CHAPTER IV. 



Of fomc particular Obligations confidered with Refer* 
ence to the Objeds of them - * i65 

Section I. Of the Obligation of an Indeterminate Thing of 
a particular Kind - • - - - - 167 

Section II. Of Divifible and Indivifible Obligations 
Article I. What Obligations are divifible^ and what arc 
indivifible. 


§ 1. What is a divijtble Obligation^ and nvhat an indivi^ 
ftbleone I^l 

^ a. Of the Different Kinds of Indivijtbility - 1 74 

5 3. Several particular Kinds of Obligations y*with regard ' 
to which it may be a ^ejlion^ whether they are divifim 
tie or indivifible 

Of the Obligation to deliver a Piece of Land 1 76 
Of the Obligation cf a Dayls Work - - i*j>j 

Of the Obligation of doing a Piece of Wot'k 178" 

Of the Obligation of giving a certain Sum, lefi by 
WilU for the building of an Hofpital^ or fotne 
other Pttrpofe ihld\ 

Article IL Of the Nature and Efic£ls of Divifible Obli* 
gations. 

^ I. General Principles - - - - 17J 

$ a. Modification of the firjl PfftSl of the Divifion of an 
Obligation^ on the Part of the Debtor - - 180 

$ 3. Of the fecond Effedl of the Divifion of a Debt^ 
which confifis in its being capable of Payment in Part 1 87 
(4. Of the Divifion of a Debt^ as well on the Part of 

the Creditor^ as on that of the Dpbtor - * igi 

$ 5. Whether the Re^union of the Portions^ either of the 
Heirs (f the Creditor or of the Debtor^ in a fingle Perfon% 
puts an end to the Power of paying the Debt in Parts ipa 
$ 6. Dfference between the Debt of feveral fpecific 
Things^ and that of fevered indeterminate Things^ with 
refpeSt to the Manner in which they are divided * 194 

Article III. Of the Nature and£fie£ls of Indivifible Ob- 
ligations. 

$ 1. General Principles concerning the Nature of i/i- 
divifible Obligations - - - - * *95 

^ i. Oy 



CONTENTS. 


%o6 


§ 2 . 0 / the Effe 3 of the Indin^yibility of OlHgationSy in 
dando aut in faciendo^ with refpeEi to the Heirs of the 
Creditor ipy 

5 3* Of the EffeS of Indivifible Obligations y in dando 
aut in faciendOj with refpeSl to the Heirs of the 
Debtor ^ - - * - - - ipp 

§ 4* Of the Effedt of indiviftble Obligations in non fa- 
ciendo aoa 


CHAPTER 
Of Penal Obligations. 

Article 1 . Of the Nature of Penal Obligations - ^04 

Firf Principle - - • - ibid. 

Second Principle • - - • 206 

Third Principle - • - - ibid. 

Fourth Principle • • « - 207 

Fifth Principle - - - - 209 

Article II. In what Cafes a Penal Obligation attaches. 

§ I » C^s where a Penal Claufe is attached to the OWr- 

gation of not doing any Thing • - 21 % 

§ 2. Of the Cafe in which the Penal Claufe is added to 
an Obligation to givcy or to do any Thing - • 2 14 

Article III. Whether a Debtor may, by difeharging Part 
of his Obligation partially, avoid the Penalty • -215 

Article IV. Whether the Penalty is incurred for the 
whole^ and by all the Heirs of the Debtor, by the Con- 
travention of one of them - - - - 218 

§ I. Decifion of the ^tefiony with refpeB to indiviftble 
Obligations ^ - - - - - - ibid. 

§ 2. Decifion of the ^tejlion with refpecl to divifibk 
Obligations - - - - - - 221 

Article V. Whether the whole of the Penalty is Incurred 
in favour of all the Heirs of the Creditors, by a Contra- 
mention affefting only one of them - - - 227 

CHAPTER Vt 

Of the Acceflbry Obligation of Sureties, and others tvho 
accede to the Obligation of a principal Debtor 228 

Section 



CONTENTS. 


Section I. Of the Nature of the Obligation of a Surety : 
^ Definition of Sureties^ and die Corollaries deduced from 




It 


Section II. 

Section III. 
have. 

} I. 


Fiijl Cof-ol/ary - 

Second Corollary 

Third Corollary 

Fourth Corollary 

Fifth Corollary - - - 

Sixth Corollary - • 

Of the different Kinds of Sureties 


22S 

229 

ibid. 


230 

ibid. 

245 

- 247 

Of the Qualities which Sureties ought to 


Of the ^ialities which a Perfon ought to havCy in 
order to contrail a valid Obligation as Surety - 248 

} 2. Of the ^ialities requifttefor a Perfon to be receive 
ed as Surety - - - - - - 251 

§ 3. Of Cafes in which a Debtor is bound to find a new 
Surety in the place of one before received • - 252 

Section IV. On whofe Behalf, in whofe Favour, for what 
Obligations, and in what Manner, theObligation of a Surety 
may be contrafted. 

§ I. On whofe Behalf and in whofe Favour • 253 

§ 2. For what Obligation - - - • 254 

5 3. In what Manner the Engagements of Sureties are 
contralled - - - - • - 25^ 

Section V. Of the Extent of the Engagements of Sureties 258 


Section VI. Of the Manner in which the Obligations of 
Sureties are extinguiflied, and of the different Exceptions 
which the Law allows them. 

Article I. Of the Manner in which the Engagements of 
Sureties are extinguiflied . - • 25 q 

Article II. Of the Exceptions of Difeuffion. 

§ im Origin of this Right - - - - 262 

5 2. What Sureties may oppofe the Exception of Difi 
cujfion 263 

$ 3. In what Cafe the Creditor is fuhjeB to Difeufi 
fiony and when the Exception of Difeuffion ought to he 
oppofed ibid. 

§ 4. What Goods the Creditor is obliged to difeufs 265 

$ 5, At whofe Expence the Difctfjion ought to be made 267 

8 § 6. Whether 



CONTENTS. 


'ICI0 


Vtgi 

f 6« Whither the Crediter^ v^ho has failed to mate the 
Difcitjjlion^ is refponfiUe for the Infolveney of the 
Debtor - • ibid* 

Article III. Of the Exception of DiviGon. 

§ 1* Origin fthis Right • 268 

5 Of the Perfons who can or cannot oppofe the Ex* 
cepiions of Di^jtfwn • • - - - 269 

$ 3* Between what Petfons the Debt ought to he di^ 
ended - • - ^ « 270 

§ 4* Whether a Dwipon can he required with a Surety 
whofe Contrast is not va/id, and with a Minor Surety 272 
$ 5* At what Time the Exception of Divi/ion may be 

^pofed 273 

^ 6* Of the EJfeB of the Exception of Divifion - 275 

Article IV* Of the CclTion of A£^ions» or Subrogation 
which the Creditor is obliged to make to the Surety who 
pays him • 276 

Sbction VII. Of the Right which the Surety has againftjthe 
principal Debtor^ and againft his Co-fureties - - ibid* 

Article I. Of the Recourfe which the Surety has againft 
the principal Debtor after having paid* 

^ J. What ABions the Surety has agawjlthe principal 
Debtor after having paid - - - - 277 

$ 2* What Payment gives a Right to thefe ABions ibid. 

$ 3, Three Conditions ^ upon which the Payment made 
by the Surety entitles him to an AS! ion againjl the prin^ 
cipal Debtor ------ 278 

Firf Condition - - • . ibid. 

Second Condition • • - , 280 

Third Condition - - - - 28 1 

^ 4. When the Surety who has paid may exern/e his 
Right of Recourfe ----- ibid. 

§ 5. When there are feveral principal Debtors^ has the 
Surety an ABion againjl each of them^ and for how 
much - ibid. 

Article IL In what Cafes tlie Surety has an A£iion 
againft the principal Debtor^ even before he has paid 263 
Article IIL Whether the Surety of an Annuity may oblige 
the Debtor to redeem it - - - 185 

Article IV. Of the A^^ions of tlic Surety againft hisCo- 
fureties fyi 

Sectioii 



CONTENTS. 


109 


Section VIII. Of cemio other £nds of acceflarj Obliga- 
dons. 

Article 1 . Of thofe who are called in Law Mamtat$ra 
Pecuntd credtniU - ----- 

Article II. Of the Obligations of Employers - • 300 

$ I. In what Senfe Employs accede to the (Migations 
the ContraSs of their Managers^ and in vthat. 

J^lts they differ from other acceffary Debtors - ibid. 

§ 2. In itthat Cafe the aceffary Ohligatim of Employers 
takes place -01 

J 3. Of the EffeSl of the acceffary OhRggtions of Em^ 
ployers ^03 

§ 4. Cf the acceffary Obligations of Employers-., ar'ftng 
from the Faults of their Managers - - - 304 

{5. Cf Heads of Families and Ma/lers - - 305 

Section IX. Of the Padum conlUtutx Pecunix - 306 

j 1. Cfwhat isrequifite to a PaSum eonfiituta Pecunin 309 
$ 2, Whether the PaHum conjiituta Pecunise neeeffarily 
ituludes a Term, <mthin which there is a Promife to 


pay 

- 3 H 

§ 3. Whether a Ferfin may by the Folium 

cofftituta 

FecunU oblige hin^elf for more than bis due^ 

or for any 

other Things or in a different Manner 

1 

I 

• 

{4. Of the EffeSl of the FaSlum conffitutee 

Peamias ■ 

and of the Obligation ariftng therefrom 

3 ** 

Firjl Frinclple . • . 

ibi(t 

Second Frinciple • • « 

- ibid. 

Third Frinciple . • • 

- ibkL 

Fourth Frinciple - • - 

- 3»9 

Firf Example • - - 

ibid. 

Second Example 

ibid. 

Third Example * - - 

- 3*0 

1 5. Of the Kind <f Pa 9 , by which the Ddtor ^ro>» 

mifet to give the Creditor certain Securities 

- 32d 


PART III. 

Of the different Manners in which Obligations 
are extinguifhed, and of the different Hm de 
non refhmrt or Prefcriptions againft Debts 327 

CHAP- 



Page 

Of real Payment, and ConiigHation 327 

Article I. By whom the Payment ought to be made 328 

Article U. To whom Payment ought to be made 332 

§ !• Cf Payment to the Creditor - - - ibid. 

§ 2. Of thofe who have Power from the Creditor to 
receive ------- 335 

J 3. Of Perfons to whom the Law gives a Quality to 
receive - - - - - - - 338 

§ 4. Of thofe to whom the Agreement gives d Quality 
to receive ------- 339^ 

j 5. In what Manner a Payment to a Perfon^ who has 
fieither Power tier ^tality to receive ^ may be rendered 
valid - - - - - - - 344 

Article III. What ought to be paid, how, and in what 
State. 

§ I. Whether one Thing can be paid for another - 34^; 

J 2. Whether the Creditor is bound to receive what is 

due in Parcels ------ 347 

§ 3. In what Manner the Thing which is due may 
be paid - - - - - - 351 

§ 4. In what State a Thing ought to he given in Pay-- 
ment 35.3 

Article IV. When the Payment ought to be made 354 

Article V. Where and at whofe Expence the Payment 
ought to be made. 

§ I. Where the Payment ought to he made - 355 

§ 2. At whofe Expence the Payment is to be made 356 

Article VI. Of the Effect of Payments - 357 

§ I . Whether a Jingle Payment may extinguijb feveral 
Obligations ------ ibid- 

§ 2. Whether Payment by one of the Debtors extingufhes 
the Obligations of all the other Debtors of the fame Obit-- 
gation i and of the Cejftonof AElions - - 359 

S 3 * Of tin Bjfeii of partial Payments - - 367 

Artiiple VII. Rules for the Application or Imputation of 
PaymentSt 

Fi^ Rule - 368 

Second. Rule - • • 3^59 

Third 



CONTENf S. 


Paft 

Third Rule • m '■ U ^ 

Corollary • - • • ibid. 

Corollary 2« - • ibid. 

Corollary 3. - - - ibid# 

Corollary 4. - - - - 373 

Corollary 5. - - - • ibid* 

Corollary 6. - - - * ibid# 

Fourth Rule - - - - 374 

Fifth Rule - - . - ibid. 

Sixth Rule - - . - ibid. 

Rules where the Creditor pays himfelf out of the Price of 
a Subjeft hypothecated. 

Fir^ Rule - - - - - 375 

Second Rule - - - -* 376 

Article VIIL Of Confignation and Offers of Payment ibid. 
CHAPTER IL 

Of Novations - • • . ^80 

Article I. Of the Nature of Novation, and its feveral 
Kinds - - ibid. 

Article II. Of the Debt neceflary to conftitute the Sub- 
je£l of a Novation - - . - - - 382 

Article III. What Perfons may make a Novation - 384 

Article IV. In what Manner a Novation is made. 

§ I. Of the Form of a Novation - - - 385 

§ 2. Of the Intention to male a Novation - - ibid. 

§ 3. Whether ike granting an Annuity for the Price of 
a Sum due by the Grantor^ necejfarily includes a Nova- 
iiofi 387 

§ 4. Of the Neceffity of there being fome Difference be- 
tween the new Debt and the ofd - - - 3^9 

5 5. Whether the Confent of the former Debtor is ejfen- 
tial to a Novation • - - - - 390 

Article V. Of the Efre<3: of a Novation - - ibid. 

Article VI. Of Delegation. 

< I . What a Dt legation isj and how it is made • 39 ^ 

" §2. Of the Fffecl cf a Delegation - • 393 

§ 3. Whether the Dclegant is anfwcrable for the InfoU 

vency of the Suhjlitute - - - - 394 

§ 4 - 



r|» COKTENTS. 

§ 4; D^ermci between Dtlegation^Transf er I tmdfmpk 
Indicaiien - - - - - • 39^ 

CHAPTER in. 

Of the Relcafc of a Debt , . . 397 

Article I. In what Manner the Rcleafe of a Debt is 
made. 

J I. Whether the Releafe of a Debt may be made by 
mere Agreement . - - - - ibid.' 

§ 2. In what Cafe a tacit Releafe isprtfumed - 398 

§ 3. Whether a Releafe may be made by the mere In^ 

tention of the Creditor^ without an Agreement - 40 1 

§ 4. Whether a Releafe may be made in Part - 402 

Article 11 . Of the different Kinds of Relcafcs. 

§ !• Of areal Releafe - - - - Ibid. 

^ 2. Of a perfonal Difcharge - - - 403 

§ 3, Whether a Creditor may lawfully receive a Con^ 
ftderation for difchdrging a Surety^ without applying it 
in the ReduElion of the Debt y and feveral ^iejlions de^ 
pending thereon ------ 404 

Article III. What Perfons may make a Releafcj and to 
whom. 

^ I. What Perfons may make a Releafe • - 406 

{ 2. To whom a Releafe may be made - 407 

CHAPTER ly. 

Of Compenfation (Set-ofiE). 

$ 1.. Agmt^ vuhat Debts Compenfation may be eppofrd 409 
$2* What Debts ffiay be oppefed in Compenfation 413 

$ 3. How a Compenfation is nudes and of its EffeBs 418 

CHAPTER V. 

Of the Extindion of a Debt by Confufion • 435 

$ 1. In what Cafe this Cotfifm takes plttct « ibid. 
$ a. Of the EjfeBs of Confufm . . « 426 


CHAP- 



Pigc 

Of the Extinftion of an Obligation by the Extinftion 
of the Thing due, or when it ceafes to be fufceptible 
of Obligation ; or when it is loft fo that it cannot be 
known where it is. 

Article I. General Expofition of the Principles r^fpefting 
this Mode of Debts becoming extinft - - 429 

Article II, What Kind of Obligations are fubjefl: to be 
extinguifhed by the £xtin£tion of the Thing due, or upon 
its loling its Capacity to be due - - » 43 a 

Article III. What Extinftions of the Thing due cxtin- 
guifh the Debt ; and in what Cafes, and againft what 
Perfons, it continues, notwithftanding fuch Extinftion 434 
Article IV. Whether an Obligation, extinguifhed by the 
Extinftion of the Thing due, is fo far deftroyed as not 
to fubfift with regard to any Part of the Thing which 
may remain, or with regard to the Rights and A£kions 
belonging to the Debtor in reference thereto - 440 

CHAPTER VIE 

Of feveral other Ways in which Obligations are ex- 
tinguifhed. 

Article I. Of Time • - ^ 443 

Article II. Of Refolutory Conditions ... 444 

Article III. Of the Death of the Creditor and of the Debtor 

§ I. General Rules - • - - - 445 

5 2 . Of Claims which are extinguipjed by the Death 
of the Creditor - - ^ - - - 44^ 

) 5. Of Claims which are extinguifhed by the Death of 
the Debtor - - • - - - 447 

CHAPTER VIIE 
Of Bars and Preferiptions, 

Article I. General Principles of Legal Bars, and the Nar 
ture of Preferiptions ----- 449 

Article II. Of Preferiptions of thirty Years • 45 ^ 

VoL.I. h f 



4 CONTENTS. 

P<ge 

J I. The Reafotu up 9 n which it is founded . 45 1 

j 2. Jf^hen and againf whom it runs - - ibid. 

{3. Of the EffeEl of the Trentenary Prejcription - 455 

^4* In what Manner Prefcriptions^ not yet accomplfh- 
id, are interrupted - - - - - 457 

55. In what Manner Prefcriptions, after being accom*^ 
plijhed, are dejlroyed - - - - • 46a 

Article III. Of the Prefcription of forty Years - 464 

Article IV. Of Prefcriptions of fix Months, and one Year, 
againft the Aftions of Tradcfmen, Artifans, and other 
Perfons. 

J I . In what Cafes the Prefcription of fx Months takes 
place 4(55 

§ 2. In what Cafes the Prefcription of one Tear tales 
^place 45y 

§ 3. In what Cafes thefe Prefcriptions do not tale 
place ibid. 

5 4. From what Time, and againjl whom, thefe Pre» 
fcrtptions run 468 

f 5 * Of the Foundation and EjfeSf of thefe Prcfcrip^ 
tions 470 

Article V. Of feveral other Kinds of Prefcriptions 471 


A R T IV. 

Ofthe Proof ol Obligations and their Payment, 474 


CHAPTER I. 

Of Literal or Written Proof ' - . . . jbid. 

Article I. Of Original Authentic Titles • . ibid. 

J I. jr hat Acts are Authentic - - . 

$ 2. Ofthe Credit which is given to Authentic ABi 

againji the Parties ibid. 

J 3. In refpeSl to what Things Authentic ABs have 
Credit againji the Parties - _ . . 

} 4. In refpeB of what Things Authentic ABs have 
Credit againji third Perfons - _ . 

Article II. Of Fxirate Writings ... 4yp 

I. 0 / 



CONTENTS. 


i^S 


5 I*. 0 / Acts under common private Signatures 

§ 2. Of private Writings taken from public Archives 

§ 3 • Q/* Terriers and certfive ( manorial ^ Papers 

§ 4. Of TradefmefC s Books - - - • 

§5. Of the domejlic Papers of Individuals 
§ 6. Of private Writings not fgned 

§ 7. Of Tallies 


479 

482 
ibid. 

483 

485 

486 
489 


Article III. Of Copies ----- ibid. 
§ I. Of Copies made by the Authority of a Judge ^ the 
Party being prefent^ or duly fummoned - 490 

§ 2. Of Copies made in the Prefence of the Parties^ 
but without the Authority of a Judge - - 491 

^ Of Copies made in the Abfence of the Parties y and 
without their being judicially fummoned - - ibid* 

§ 4. Of the Regifter of Itftnuations - - - 49J 

§ 5. Of Copies altogether informal^ and not made by any 
public Perfon Ibid. 

§ 6. Of Copies of Copies - - - - 494 


Article IV. Of the Difference between Primary Titles, 
and Titles of Recognition - - - 49j; 


Article V. Of Acquittances - - . - 496 


CHAPTER II. 

Of Parol or Teftimonial Evidence . - - 499 

Article I. General Principles refpefling the Cafes in which 
this Proof Is admitted » - - - - ^00 

Article II. Fiff Principle. A Party who had it in his 
Power to procure a Proof in Writing, is not admitted to 
give Parol Evidence, when the Subjeft exceeds one 
hundred Livres, unlcfs he has a Commencement of 
Proof in Writing - - - - - - 501 

Article III. Second Principle. That Proof by Witnefles 
ought not to be received againlt or beyond what is con- 
tained in a Writing ----- 504 

Article IV. Of Commencement of Proof by Writing 507 

Article V. Third Principle. A Party who could not pro \ 
cure Proof by Writing ought to be admitted to give 
Parol Evidence - - - - - - 511 

Article VI, Fourth Principle\ A Perfon who has acci- 

h a dentally , 



CONTENTS. 


rage 

dentally loft a written Proof, may be allowed to give 
Parol Evidence - - - - - - 512 

Article VII . In what Manner Proof by Witnefles is 
made - - - - - - - 514 

Article VIII. Of the Quality of Witnefles, and the Excep* 
tions which may be propofed againft them - gtj 

Of Watii of Reafon - - • - ' ibid. 

Of W mt of good Fame - - - 5 ^ ® 

Of Sufptcion of Partiality - ibid. 

Of Sufpicion of Subornation " “ “ S 

CHAPTER IIL 

Of ConfeflTion, Prefumptions, and the Oaths of the 

Parties. 

Section I. Of Confefnon (^i) . 

§ I. Of Judiciary Confejfton - - - g 22 

§ 2. Cf Extrajudiciary Confefjion - - - 524 

Section II. Of Prefumptions (i). - * - - 527 

§ I. Of Prefumptions^ Juris ei de Jure - - 528 

§ 2. Of Prefumptions of Law - - - 529 

J 3. Of Prefumptions not (flail ftoedhy any Law • 532 

Sfction III. Of the Authority of Res judicata (c). - 534 

Article I. What Judgments have the Authority of Res 
judicata ------- ibid. 

J I . Firft Cafe. Of Judgments in the lajl Refort^ or 
unappealed from - - - - - 

J 2. Second Cafe. Cf Judgments from which the Ap^ 
peal is no longer receivable - - - - ^39 

5 3 • Jtnlgments againjl which the Appeal is declared 
to be lojl • - - - - - - 542 

Article II. Of Judgments which arc null, and which con- 
fcqucntly cannot have the Authority of Res judicata 544 
§ I. Of Judgments which are null in refpeil to what is 
contained in them ----- ibid* 

§ 2. Of Nullities in refpeB of the Parties between whom 
Judgments are given - . - - - 

' § 3* Of Judgments which are null in refpeO of the 
Judges giving them, or on account of the NoH^Obferv^ 
ance of the requiftte Formalities . • . 

id) (A There ii an omiflion tn the body of tho work of refiorring from thefc titles 
to No. XVI. { ij, 14, 15, of the Appendix. 

3 Article 



CONTENTS. 


Page 

Article III- What is the Authority of Res judicata - 550 

Article IV. With regard to what Things the Authority 
of Res judicata takes cfFedl - - - - 551 

§ I. Of the firjl Requifite^ ut fit cadem res - 55 Z 

^ 2. Of the fecond Requifite^ that the Demand he 
founded on the fame Caufe (ut fit eadem caufa petendi) 554 
§ 3- Of the third Requifitey that the Condition of the 
Perfons Jhould be the fame - - - - 556 

§ 4. That it is immaterial whether the Demand be 
in the fame or a different Form of Proceeding ibid. 

Article V. Between what Perfons the Authority of Res 
judicata takes place ----- 

Section IV. Of the Oaths of the Parties - - 563 

Article I. Of the Decifory Oath - - - ibid. 

§ 1. JFith refpeEl to what Things the Decifory Oath 

may be deferred • - - - - - 564 

§ 2. In what Cafes the Decifory Oath may he deferred ibid. 
§ 3. Of the Perfons^ by and to whom the Decifory Oath 
may he referred - - • - - * 5^7 

§ 4. Of the Effect of the Oath being deferred^ referred^ 
taken^ or refufed ----- ^68 

Article II. Of the Oath of a Party interrogated upon 
Fa£ls and Articles - - - - - 573 

Article III. Of the Oath called juramentum Judiciale 574 
j 1 . Of the Oath which the Judge defers to the Parties 
for the Decifionof the Caufe - - - ibid. 

$ 2. Of the Oath called Juramentum in Litem 577 




TREATISE 


ON TKE 

LAW 


OBLIGATIONS, 

OR 

CONTRACTS, 




A 


TREATISE 


ON 


OBLIGATIONS, 


[The figures refer to the numbers in Potliier,] 


PRELIMINARY ARTICLE. 


Til Obligation has two fignifications : in Its more 

A extenfive fignification, it is fynonymous to Duty^ and 
comprifes imperfeft, as well as perfe£t Obligations. 

Thofe Obligations are called imperfedt, for which we are account- 
able to God only \ and of which no perfon has a right to require the 
performance. Such are the duties of charity and gratitude. The 
giving of alms, for inftance, from oHir fuperfluities, is a real Obliga- 
tion, and the negleft of it is a high offence ; but it is an in>perfe£t 
Obligation, as we are accountable for it to God only ; when the Obli- 
gation is difeharged, the perfon who is the objeft of it receives the 
alms, not as a debt, but as a benefit. It is the fame with the duty 
of gratitude ; he who ha^ received a fignal benefit is obliged to ren- 
der his benefaftor all the fervices in his power, when occafion offtTs 
for his doing fo ; and it is firiful and difhpnourable to ncgledt it : but 
the benefadlor has no right to claim fuch fcrvices j and, when they 
are rendered, he receives them in his turn as a benefit. If my be- 
nefadlor had a right to demand that I fhould render him upon the 
like odcafion the fame fervice which he has rendered me, the 
afliftance I receive would be no longer a benefit but a bargain ; and 
the fervice . which I render in return would no longer be entitled to 
the name of gratitude, theejfence of .which confifts in its being voluntary. 
VoL. I. B Tlie 



2 Preliminary Articles 

The term Obligation^ in a more proper and confined fenfe, com^ 
prifes only perfefl; obligations, which are alfo called perfonal en-» 
gagements, and which give the pdrfon, with whom they arc con- 
traded, a right to demand their performance ; and it is this kind of 
Obligation which is the objed of the prefent treatife. 

Jurifts define thefe Obligations or perfonal engagements to be a 
legal tic which binds us to another, either to give him fomc thing, 
or to do or abftain from doing lime aft. Vinculum juris quo necejft^ 
fate adflringimur alicujus ret folvetuU ; Injlit. tit, De Obi, Ohligationum 
fubjlantia conjtjlit ut alium nobis objlringat^ ad dandum aliqutdy vel facien- 
dum^ vel prajlandum ; L, 3. ff, De Obi. 

The term legal tie^ vinculum juris ^ is only applicable to civil Obli- 
gations, Natural Obligation, which is only a tie of moral equity, is 
alfo, though in alefs appropriate fenfe, aperfeft Obligation; for it 
gives a right, though not in point of law, in point of confcience (^), 
to the perfon in wliofe favour they are contrafted, to demand their 
performance, which imperfeft Obligations do not. Vi, infray No. 

^ 97 - 

The prefent treatife on Obligations will be divided into four parts. 
In the firft we fliall examine what relates to the cflence of Obliga- 
tions, and what are their efiefts. 

In the fecond, the fevcral divifions ai>d kinds of Obligations. 

In the third, the feveral manners in wliich Obligations are ex- 
tinguiflicd or defeated. 

We (hall add a fourth part, refpefting the proof as well of 
Obligations as of their difeharge or payment. 

PART 1. 

Of the EJfcnce of Obligatms and their EffeHs. 

C II A P. 1 . 

Of the EJfetice of Obligations. 

r 2 theeflence of Obligations that there (houldbc, I. A 

caufe from which the Obligation proceeds. 2. Perfons be- 
tween whom it is contrafted. 3. Something which is the objeft 
of it. 

(tf) Sinondant U for exteritur 6U molnt dans Ufor de la eonjdence, ihcfc termi for txterUur 
and far de confcience continually occur in the writings of Tothier ; and it is the profefled objedt 
of the prefent treatife to confider the obligations of confcience, as well as thofe capaole of be** 
ing enforced by law ; but as the former exprefllon does not accord with the idiom of the£ir- 

language, though the Latin phrafe for the latter ii naturalised by our juridical 
writers, I prefer avoiding ^e metaphorical expreffion. 

The 
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The caufes of Obligations are, i. ContraSs. — Engagements in 
the nature of contrails l^quafi^^ontraEtsy—'^* Injuries [ifc/i/x]. — 4. 
Ails in the nature of injuries [qua/i^^lits ]. — Sometimes the mere 
authority of the law, or the mere force of natural equity. 

We ftall treat; i. Of Contrails, which arc the moll frequent 
fource of Obligations. 

2. Of the other caufes of Obligations. 

3. Of the perfons between whom they are con trailed. 

4. Of the things which maybe the objeil of them. 

SECTION L 
Of ContraSfs. 

We fhall examine ; i. What a contrail is, and wherein jt differs 
from a pollicitation ; and what things are principally to be diftin- 
guiflied in each kind of contrail. 2. We Ihall ftate the feveral di- 
vifions of contrails. 3. We fhall treat of the general defeils or 
vices which may occur in contrails. 4. Of the perfons who can 
or cannot contrail. 5. Of what may be the objeil of contrails ; 
and herein of the rule of the civil law, that it can only be fomething 
which concerns the interefts of the contrailing parties, and that a 
perfon can only ftipulate or promife for himfelf. 6. Of the effeil 
of contrails. 7. We fhall ftate the rules for the interpretation of 
contrails. 8. We fhall fpeak of the oath fometimes taken for the 
performance of agreements. 


ARTICLE I. 

What a ContraEl isy •wherein it differs from a Pollicitatiofiy ( or Promife^) 
and •what Things are principally to be diflinguifhed in every ContraEl* 

§ I. What a ConiraBis, 

^ ^ A contrail is a particular kind of agreement ; to under- 
Hand the nature of a contrail, we fliould therefore previ- 
oufly underftand the nature of an agreement. 

An agreement is the confent of two or more perfons to form feme 
engagement, or to refeind or modify an engagement already made. 
Duorum vel plurium in idem placitum confenfusy Z.. i. J De PaB* 
That kind of agreement, the objeil of which is the formation of 
an engagement, is called a contrail. ITie principles of the Roman 
laws rcfpeiling the different kinds of agreements, and the diftinc- 
tion between contrails and fimple agreements, not being founded 
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on the law of nature, and being indeed very remote from fimplicity, 
arc not admitted into our law. 

Hence it follows, that in our law we (liould not define a contrafl? 
as it was defined by the interpreters of the Roman law ; conveniio 
nomen habens a jure civili vel caufam ; but that it ihould be defined, 
• An agreement by which two parties reciprocally promife and en- 
gage, or one of them fingly, promifes and engages to the other to 
give fome particular thing, or to do o^ abflain from doing fome par- 
ticular adt.* 

The words promife and engage arc ufed becaufe thofe promifes 
alone which are made with the intention of producing an engage- 
ment, and of giving the party to whom they are made a right of 
demanding their performance, can amount to a contradt and agree- 
ment. 

There are other promifes made with fairnefs and a real defign of 
accomplifliing them, but without any intention of giving the per- 
fon to whom they are made a right of demanding tlufir performance. 
This is the cafe where a perfon -makes a promife, intimating, at the 
fame time that he does not mean to engage himfelf •, or when fuch 
a refervation can be implied from the circumftances of the cafe, or 
the relative charadlers of the perfon making the prorfiife, and the 
perfon to whom it is made. As if a father promifes his fon at col- 
lege, that if he is attentive to his ftudies tliere, he will give him 
money for a journey of plcafiire in the vacation •, it is evident that, 
in making this promife, the father does not mean to contract what 
can properly be called an engagement. Thefe promifes produce, 
indeed, an imperfedt obligation for their performance, if nothing 
unforefeen occurs which would have prevented their being made. 
But ftill they do not conftitute any engagement, nor confequently 
any contradl. 

§ II. Wherein a ContraEl differs from a PoUicltaiion. 

- - It can no longer be a queflion whether pollicitations 

^ ^ are obligatory by the law of France ; the ordinance of 
one thoufand feven hundred and thirty one, Art 3. having prohi- 
bited all gratuitous difpofitions of property, except by adtual dona- 
tion in the life time of the donor, or by teftament. 

The definition already given of a contradl explains the difference 
between that and a pollicitation. A contraft includes a concur- 
rence of intention in two parties, one of whom promifes fomething 
to the other, who on his part accepts fuch promife. A pollicitation 
is a promife not yet accepted by the perfon to whom it Is made.r PoU 
llcitatio efi foltus offerentU proniiffum^ 3. Jff- DePollicit. 
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A poUicitation, according to the rules of mere natural law, docs 
not produce what can be properly called an Obligation 5 and the 
perfon who has made the promife may retraft it at any time before 
it is accepted ; for there cannot be any obligation without a right 
being acquired by the perfon in whofe favour it is contracSled agaiiift 
the perfon bound. Now as I cannot, by the mere a£l of my own 
mind, transfer to another a right in njy goods, without a concur- 
rent intention on his part to accept them, neither pan I by my pro- 
mife confer a pght againft my perfon, until the perfon to whom the 
promife is made has, by his acceptance of it, concurred in the inten- 
tion of acquiring fuch right. Grotim^ lib. 2. c. 2. 

But though a pollicitation is not obligatory by the mere force of 
natural law, the civil law, which comes in aid of the natural law, 
according to the Roman fyftem of jurifprudence, rendered the pol- 
licitations of a citizen to the place to wliich he belonged obligatory 
in two cafes. When there was a juft caufe for making it} as 
in confideration of holding fome magiftracy within the place, ob . 
honorem. 2. When it had been begun to be carried into execution. 
f.. i. ff. De Poll. 

§ HI. Of three Things ^ which are to be dijlinguijfjed in every ContraB. 

C 5 ] With rcfpeft to contrafts, Cujns makes no other dif- 
tinftlons than of thofe things whicli are of the cflencc 
of the cpntraft and thofe which are accidental to it. The diftinc- 
tipn made by many lawyers of the feventeenth century is much more 
accurate; they diftinguifli three different things in each contraft 
—Things which are of the effence of the contraft, things which 
are only of the nature of the contract, and things which are merely 
accidental to it. 

j- g ^ I ft . Things which are of the eflence of a contrafl: are thofe 

without which fuch contrail cannot fublift, and for want 
of which there is either no contrad at all, or a contrail: of a differ- 
ent kind. 

For inftance, it is of the effence of a contrail of fale that there be 
a thing fold, and a price for which it is fold. Therefore if I fell 
you a thing which without the knowledge of either of us has ceafed 
to cxift, there wdll be no contrail,!,. 57. ff. De Contr. Empi it being 
impoffible that there can be a fale without a thing fold. Alfo if I 
agree to fell you any thing for the price given for it by my relation 
from whom it has defeended to me, and it appears that it had not ^en 
fold but given to him, there will be no contrail for want of a price. 

In thefe inftances the want of any of the things which are pf the 
effence of the contrail prevents a contrail of any Idnd from tak- 
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ing place. Sometimes the want of eflcntial circumftances only 
changes the nature of the contraft. 

For inftance, the cffcnce of a contrafl: of fale being a price which 
tonfifts in a fum of money to be paid by the buyer to the feller, if 
. there is an agreement that I ftiall fell you my horfe for one of your 
boolcs, this agreement does not conftitute any fale, as there can be 
no fale without a price in money. But dill the agreement is not 
null ; for it forms a different kind of contraft, namely, an exchange. 

In the fame manner it is of the cffence of a contraft of fale, not 
indeed that the feller fliall precifely oblige himielf to transfer to tlie 
buyer the property in the thing fold, if he is not the proprietor of it ; 
but that he lhall not retain it, if he is the proprietor ; thus if it is 
agreed that I fliall fell you an eftate for a certain fum, and an annuity 
which you agree to pay, which eftate I undertake that you fliall en- 
joy, but with a refervation that the inheritance of it fliall remain with 
me \ this agreement forms not a fale, it being contrary to the ef- 
fence of a fale that the feller fliould retain the property ; but becomes 
aleafe. 8o^. De Contr. Emp. Nemo potejl vtderi rem vendidijje decujus 
dominto id agitur^ ne ad emptorem tranfeat ; fed hoc aut locaiio ejly aut 
aliud genus contrafl&s. 

In like manner it is of the effence of the contrails of loans for ufc 
dhifage^ commodatum^ of mandates, and of depofit, that they 
flia# be gratuitous. If I lend you any thing in conficleration of your 
agreeing to pay me a certain fum for the ufe of it, that is not a con- 
trad of lending ( commodatum but of a diflerent kind, viz. of hiring 
(location conduciio ). For the fame reafon, if when I accept a com- 
miflion from you, or a thing which you entruft to my care, I re- 
quire a recompence, there is not any mandate or depofit, but a con- 
trad of hiring, in which I let out my trouble in tranfading your 
bufinefs or taking care of your property. 

- - 2d. Tilings which are only of the nature of the contrad 

^ ^ are thofe which, without being of the effcnce, form a part of 
it, though not cxprcfsly mentioned ; it being of the nature of the 
contrad that they fliall be included and underftood. 

Thefe things have an intermediate place between thofe which are 
of the effence of the contrad, and thofe which are merely acciden- 
tal to it, and differ from both of them. 

They differ from thofe which arc of the cffcnce of the contrad, 
inafmuch as the contrad may fubfift without them, and they may 
be excluded by the exprefs agreement of the parties 5 and they 
differ from things which arc merely accidental to it, inafmuch as 
they form a part of it without being particularly expreffed, as may 
be illuftrated by the following examples. In the contrad of fale 

the 
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the obligation of warranty (^), which the feller contrails with the 
purchafer, is of the nature of the ^rontraft of fale \ therefore the fel- 
ler, by the ail of fale, contrails this obligation, though the parties 
do not exprefs it, and there Ls not a word refpefting it in the con- 
trail ; but as the obligation is of the nature and not of the eifence 
of the contrail of fale, the contrail of fale may fubfift without it ; 
and if it is agreed that the feller lhall not be bound to warranty, 
fuch agreement will be valid, and. the contrail will continue a real 
contrail of fale. 

It is alfo of the nature of the eontrail of fale, that as foon as the 
contrail is completed by the confent of the parties, although be-* 
fore delivery, the thing fold is at the rilk of the purchafer ; and that 
if it happens to perifli without the fault of the feller, the lofs falls 
upon the purchafer, who is, notwlthftanding the misfortune, liable 
for the price ; but as that is only of the nature and not of the ef- 
fence of the contrail, the contrary may be agreed upon. 

Where a thing is lent to be fpecifically returned {commodatur'^^ ijt 
is of the nature of the contrail that the borrower fliall be anfwer- 
able for the flightcft negligence in refpeil of the article lent. He 
contrails this obligation to the lender by tlie very nature of the conr 
trail, and without any thing being faid about it : but as this obliga- 
tion is of the nature, and not of the efleiice of the contrail, it may 
be excluded by an exprefs agreement that the borrower fliall only 
be bound to ail with fidelity, and fliall not be refponfible for any 
accidents merely occafioned by his negligence. 

It is alfo of the nature of this contrail that the lofs of the thing 
lent, when it arifes from inevitable accident, falls upon the lender ; 
but as that is of the nature and not of the eflence of the contrail, 
there may be an agreement to charge the borrower with every lofs 
that may happen until the thing is reftored. 

A great variety of other infta&ces might be adduced from the 
different kinds of contrails. 

j. g - 3d. Thofc things which are accidental to a contrail aye 

fuch as, not being of the nature of the contrail, are only 
Included in it by exprefs agreement. For inftance, the allowance 
of a certain time for paying the money due 5 the liberty of paying 
it by inftalments, that of paying another thing inllead of it, of pay- 
ing to fome other perfon than the creditor, and the like, arc acci- 
dental to the contrail, becaufe they arc not included in it without 
being particularly expreffed (i). 

AR^ 

(tf) It it ifnmtterial here to coniider how far the illuftration would accord with the dc- 
ciaoiM of the Engipt law. The law njay be aflumed for the picfent purpofc to be at ft tied, 
(d) Thefe feveral diftindlions may be farther illuftrated from the Sng/ijb law by the cafe 
a leafe. It it eirential co a leafe chat there ftiall be a reverfion in the leflbi«--Thit io* 
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A R T I C L E II. 

Divyion of ContraBs* 

^ - The divifion of contrads by tlip Roman law into no- 
minate and innominate; contrads bona Jidei^ and con- 
trads JlriBi juris ; is not adopted in the law of France. The divi- 
iiions recognized in France ^ are, i. into reciprocal \_fynallagmattques'\ 
and unilateral contrads. 

Reciprocal contrads are thofe in which each of the parties enters 
into an engagement with the other, fuch as fale,hire, &c. 

Unilateral contrads are thofe in which one of the parties con- 
trads an engagement to the other, as die loan of money [_pret d^ufage^ 
mutuum'}. 

Reciprocal contrads are fubdivided into perfed and imperfed. 
In thofe that are perfedly reciprocal, the obligation of each of the 
parties is equally a principal obligation of the contrad ; fuch as 
fale, hiring, partnerfliip, &c. For inftance, in the contrad of fale, 
the obligation of the feller to deliver the article fold, and of the 
purebafer to pay the price, are equally principal parts of the con-^ 
trad. The contrads which arc imperfedly reciprocal arc thofe 
in which the obligation of one of the parties only is a principal obli- 
gation of the contrad ; fuch are the contrads of mandate, depolit, 
loans for ufe, and pledge. In thefe the obligation of the mandatary 
to give an account of his conimiflion, and of the party receiving a 
thing by way of depofit, loan, or pledge, to reftore it, are principal 
obligations of the contrads ; thofe of the employer, the lender, or 


dcces ftverjil confequeoces, as a right of adion founded upon privity of a power to 
diAraIn, &c. If the perfon who makes a contract in the form of a leafe does not retain a rt- 
verfion, theeifential charafler of that contract does not exiA, and the Incidental confequen- 
ers do not attach ; but ftill tRere is a valid contradt of a diAerent kind. It is of the nature 
of a leafe for lives or years that it lhall be impeachable for waile \ but the contrary is every 
Aiy fpecially provided for. A covenant that the tenant fliali ufe a particular courfe of huf- 
ban^i7 is accidental. 

The following cafe, depending in a material degree on the dlAindlion between things of tbp 
nature of, and thofe accidental to a contrad, occuned refpeding a contrad of apprentice* 

ihip. 

The ilat. 8 ^0. c. 9. provides, That when any thing fiiall be contraded for the ufe dr 
benefit of the mafter, a certain duty (hall bejpaid, or the contrad (ball be void. It was long 
adifputed quefiion, whether an agreement by the father of the apprentice to And his fon jwith 
board and lodging was included in this provilion, and many cafes had been decided upon col* 
lateral grounds without meeting the general queftion ; when that queftion came fora di- 
rrd dedfion, tt was holden thq|; no duty was payable* l!lord in the courfe of his opi- 

nion, faid, that it had occurred to him early in the argument, that in order to fee what would 
or would not be coofidered at a benefit to the mafter, it was necelTary to inquire what were 
the duties refuUing from the bare relation of (bafter ■ and apprentice ; and upon examining 
tbit queftion, he held that the duty of the mafter did not extend to finding fuftenance for 
the apprentice. Ibt King v. LtightM, 4 T« il. 73a, 
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t Art. II.3 Dhlfion tf Contrails. ^ 

the perfon making the depofit or pledge, are only incidental obliga- 
tions, on account of fome expence incurred fubfequent to the con- 
traft in the execution of the commiffion, or keeping the thing de- 
polited, lent, or pledged (a). 

^ ^ - 2. Contrafts are divided into thofe, which are formed by 

the mere confent of the parties, and therefore called con- 
fenfual, fuch as fale, hiring, mandate ; and thofe in which it "ia 
necelTary that there fliould be fomething more tlian mere confent, 
fuch as the loan of money, depofit, or pledge, which from their 
nature, require a delivery of the thing f ret J ; whence thefe coq- 
trafts are called real. * 

j. ^ Although the mere confent of the parties is fufficient 
for the perfection of confenfual contrafts, neverthelefs if. 
In agreeing upon a fale or any other bargain, they alfo agree that 
there fliall be a formal a£k paffed before a notary, with the intent that 
the bargain fliall not be deemed perfeC^ and conclufive until that is 
done, the contraCt is not perfeCk until the notarial aft is fo like- 
wife j and the parties, though they have agreed upon the terms, 
may recede before the aft is complete. 

But if in this cafe the aft is requifite for the perfeftion of the 
contraft, this is not the nature of the contraft itfelf, which re- 
quires nothing more for its completion than the confent of the 
parties j it is only becaufe the parties have fo agreed, and it was 
competent for them to make their obligation depend upon what 
conditions they pleafed. 

It muft he obferved that an agreement, that the aft fliall be exe- 
cuted before a notary, docs not of itfelf make the perfeftion of the 
agreement depend upon that being done. In order to induce that 
confequence, it muft appear that fuch was the intention of the 
parties. .Therefore it was decided tliat a perfon could not avoid 
a contraft of fale made under the private fignature of the parties, 
though tliere w^as a claufc that the aft fliould be executed before a 
notary, and fuch aft had not taken place •, becaufe it was not to 
be concluded from that claufe alone, that the parties intended that 
the perfeftion of their agreement fliould depend upon the execu- 
tion of it before a notary. The claufe might only have been added 
for the purpofc of more effeftually fecuring the executfon of the 
agreement, by the additional legal advantages attached to fuch 
a mode of authentication, and the danger of private writings be- 
ing loft. 

(«) Thefe difttn^kioni were more important in tht Roman on account of Jibe 
afJio dirtSia adapted to the principal obligation, and the mtraria to the incidental, 
which the law hat nothing analagoui* 
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But when the agreement is verbal^ it is more eafy for the party 
called upon to execute it* to infift that the matter refted only in 
{>roje£^, until the propofed fignature before the notary was complete \ 
becaufis) as agreements^ the confideration whereof exceeds the 
the value of loo lirresy cannot, according to the law of France^ 
be proved by witnefies, and confequently there being no mher 
proof of the agreement than the verbal declaratlen, the whole 
ought to be conftrued together. 

Where there is an inftrument under private fignatures, which 
has not received its entire perfeftion by the lignature of all the 
parties, fome of them having withdrawn without figning, thofe 
who have figned may recede, and are allowed to allege that, on 
entering into the agreement, they intended it Ihould depend upon 
the entire completion of the inftrument. Upon this principle the 
fale of an office made by a widow, as well in her own name as 
in the chara£ter of guardian to her fon, who was a minor, was 
declared imperfeft, and the perfon who had agreed for the pur- 
chafe was difcharged, becaufe the inftrument had not received its 
completion by the fignature of the curator of the minor, wlio was. 
named in it, as affenting on behalf of the minor, though that was 
qnneceftary. 

r . - The third divifion of contra£ls is into contra£ls of mu- 
L J 

tual intereft, cOntra^s of beneficence, and mixed con- 


trails. 

The firft arc thofe, which are entered into for the reciprocal 
intereft and utility of each of the parties, fuch as fules, exchange, 
hiring, partnerlliip, and an infinity of others. 

Contrails of beneficence arc thofe, by which only one of the 
contrailing parties is benefited, fuch as loans, depofit, and man- 
date. 

Contrails' by which one of the parties confers a benefit on the 
pther, receiving fomething of inferior value in return, are mixed, 
fuch as a donation fubjeil to a charge. 

- - Contrails' of mutual intereft are divided into commuta- 

tive and aleatory ; commutative are thofe in which each 
p£ the contrailing parties receives an equivalent for what he gives, 
as in the contrail of fale, the feller ought to give the thing fold, 
and receive a price, which is the equivalent ; the buyer ought to 
give the price, and receive the thing fold, which is the equivalent. 
Thefc contrails are divided into four clafles, v/z. Do ut des^ facto 
M facial, facto ut del, do ut facias. 

Aleatory (or hazardous) contrails are thofe by which one of 
the contrailing parties, without contributing any thing on his part, 

receives 
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receives -fomething from the other, not by way of gift, but as a 
compenfation for the rifle which he runs. All games of chance, 
wagers, and contrafts of infurance, are contraQs of this deferip*- 
tion. 

r ^ A fourth divifion is inter principal and acceflary con- 
^ tradrs. — ^The firft are thofe which take place principally and 
on their own account, the fecond thofe which arc entered into for 
alTuring the performance of another contraft, fuch as pledging and 
the engagements of fureties. 

j. j - A fifth divifion of contrafts is into thofe which are fub^ 
jefted by the civil law to certain rules or forms, and thofe 
which are regulated by mere natural juftice. 

Thofe which in France are fubjefted to certain rules or forms 
are marriage (/i), donation, bills of exchange, and annuities. No 
other agreements are fubjedled to any forms or arbitrary rules pre- 
feribed by the civil law : and provided they contain nothing con- 
trary to law or morality, and take place between perfons able to 
contra£t, they are obligatory, and induce a right of adiion. If 
the laws ordain that thofe contra£ts, the confideration in which 
exceeds the fum of lOo livres, (hall be reduced into writing, they 
have nothing more in view than to regulate the manner in which 
they fliall be proved, in cafe the parties difpute the hO: of their 
having taken place ; but it is not intended that the writing fliall 
be confidered as the fubflance of the agreement, which is valid 
without ; and if the parties do not deny it to have been made, they 
may be compelled to execute it, and the decifory oath may even 
commonly be tendered to diofe who difpute it 5 the writing is 
only neceflary for the proof and not for the fubftance of the agree- 
ment (4). 

AR- 


(«] The relation of marriage U !n England confidered as a fubje£l of fo much higher a 
nature than ordinary contrails, that it is very feldom refinrred to as having any analogy with 
them. Annuities and bills of exchange are with us fubjefi to fpecial rules, as are fome 
other particular cootrafls j for inilance, the transfer of Ihips. The French law refpeding 
the neceffity that contracts of a certain value fiiould be in writing, bears a very confiderable 
analogy to our ftatute of frauds, as will appear when the provifions of that ftatute art 
particularly referred Co. 

(h) This pafTage was referred to in the argument of counfel in the cafe of Costb v. Jaekfin^ 
6 Vef. 03. The quefiion was, Whether a party admitting a parol agreement in anfwer to a 
bill in equity, but praying the benefit of the ilatute of frauds, lofi the benefit of cheft'atute £ 
which Lord Eldon^ who decided the cafe on another ground, thought that he did not. Ths 
pafifage referred to is in the argument for the pU’intilf in fupportof the oppofiae propofitioo, 
and is at follows ; “ A very high authority, Fcthier in his treatife upon obligath na puU 
this cafe * By the Frtntk law an agreement was not binding for any fum exceeding 
100 livres, unleft it was in writing $ Potbier fays this does not apply where the party 
admiti the agreement \ and the other party has a right to make him give bit oath 

whether 
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A R T I C L E m. 

Of tie different Defers which may occur in ContraBs* 

« g The defcfts which may occur in contrafts are, error, 
^ ^ force, fraud, inequality, want of confideration, and want 

of obligation. Thefe will each be confidered feparately. 

The defcfts which refult from the inability of fome of the con*^ 
trading parties, or from a defed in the objed of the contrad, 
will be confidered in the fucceeding articles. 


J I. Erroi\ 

P ^ Error Is the greateft defed that can occur in a con- 
' trad, for agreements can only be formed by the confent 
of the parties, and there can be no confent when the parties are in 
an error refpeding the objed of their agreement. Non vidaitur qui 
errant confentircy L. 1 16 . § 2. ff. De Reg* Jur* De Oblig, et AEl* 

Therefore if a perfon intends to fell me any thing, and I intend 
to receive it by way of loan or gift, there is neither fale, nor 
loan, nor gift. If a perfon intends to fell me one thing, and I 
intend to buy or receive a donation of another, there is neither 
fale nor donation. If he intends to fell me a thing for a certain 
price, and I intend to buy for a lefs price, there is no fale, for 
in all thefe cafes there is no confent. 5m’ in ipfa emptione 
tiamy Jive in pretioy Jive in quo alioy emptio itnperfeBa ejt. Si ego me 
Jundum emere Corneltanumy iu mihl te vendere Sempronianum puidjliy 
quia in corpore diffenfimus emptio nulla ejl* L, g ff. De Contr. Emp. 
- ^ Error annuls the agreement, not only when it afFeds the 

^ identity of the fubjed, but alfo when it alFeds that quality 
of the fubjed which the parties have principally in contemplation, 
and which makes the fubftance of it. Therefore if, with the in- 
tention of buying from you a pair of filver candlefticks, I buy a 
pair which are only plated, though you have no intention of de- 
ceiving me, being in equal error yourfelf, the agreement will be 
void, becaufe my error dellroys my confent ; for my intention was 
to buy a pair of filver candlefticks. Thofe which you offer to 


whether he did enter into fuch agreement, tJiis being a law of evidence. It is 

proper th*t the nature of the ferment deci/oire, mhiKh it here referred to, fltould be ^)aiii- 
cutariy underftood. Ic if an oath tendeied by one party to the other, upon which a de- 
nial of the perfon tikiiig the oath is abfolutely conclufive, and the faft cannot after- 
wards be controverted ; a proceeding which has but a partial analogy to our anfwers in 
chancery, as thofe in general are not conclufive j although Lord Eldon* g opinion in the 
cafe alluded to imports the cqntrary in refped to this particular fubjed, as to the nature of 
tht ferment dedfnrt : fee Fur/ 4. c. 3. Sec, 3 adirf. i. 


fale 
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fale being plated, it cannftt be faid that they are what I intend- 
ed to buy. This is decided by Julian in a fitnilar cafe, /. 41. 
5 i.ff. d. t. and Ulpian, /. 14., where he fays. Si as pro auro veneat 
non valeto 

It is otherwife if the error only afFefts fome accidental . quality 
of t!ie thing. For inflancc, if I buy a book on the fuppofition 
that it is a work of excellence, when in fa£l: it is below medio- 
crity'; this error does not deftroy my confent, nor confequently 
vitiate the contraft. What I intended to buy and had in view 
was in truth the book aftually fold to me, and not any other thing4 
My error refpefting the goodnefs of the book only applies to the 
motive in purchafing it, and does not interfere with its being tlic 
very book which I intended to buy. Now it will be feen prc-^ 
fently that an error in the motive does not deftroy the agreement. 
It is fufficient that the parties have not erred refpedling the objecf 
of the agreement, et in earn rem confenfcrint* 

P j ^ Here the queftion arifes, Whether an error refpefting the 
^ perfon with whom I contra£l annuls the agreement ? This 
Ihould be anfwered with a diftinftion : wherever the confideration 
of the perfon with whom I contraft is an ingredient of tlie contrafl: 
wdiich I intend to make, an error refpcdling the perfon deftroys 
my confent, and confequently annuls the agreement ; for inftance, 
if with the intention of giving or lending a thing to Peter^ I give or 
lend it to Patdl, whom I miftake for Peter^ the gift or loan is void 
for want of my confent ; for I did not intend either to give or 
lend the thing to Pauly but only to Peter ; a confideration of the 
Perfon of Peter was an ingredient in the contract that I intended 
to make. 

So if intending to have a picture taken by a particular artift, 
I make a bargain for fuch piciure with another perfon, whom I 
miftake for that artift, the bargain is void for M^afit of my confent, 
for I did not intend to have the pidture taken by that other. 
A confideration of the perfon and reputation of the artift whom 
I had in view was an ingredient in the bargain which I intended 
to make. 

Neverthelefs, if the perfon actually applied to, and who was igno- 
rant of my miftake, had, in confequence of this erroneous agree- 
ment, completed the pi£ture, I (hould be obliged to take it and 
pay him a proper compenfation. But in this cafe I am obliged, 
not by the agreement, which was void, and therefore could not 
produce any obligation ; the rcafon of my obligation is the prin- 
cip^ of equity which obliges me to indemnify the perfon whom 
I have imprudently led into an error ; and according to the i2c- 
fnan law, an aftion different from that, which would arife ppon 

the 
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the agreemetiti was founded upon this obligation^ called . in 
JaRum. ~ 

We have feen that an error rcfpe£ling the perfon annuls the agrcc- 
i ment, wherever a confideration of the perfon forms an ingredient 
I in the agreement. 

On the contrary, when the confideration of the perfon with 
whom I fuppofe myfelf to contraft, forms no ingredient in the 
contrail, and I fliould equally have made the contrail with any other 
! perfon, the contrail would be valid. For inftance, if I buy a 
book in boards from a bookfeller, who engages to deliver it to me 
bound ; although this bookfeller, at the time of the fale, fuppofes 
me to be Peter^ to whom I have a fefemblance, and even calls 
me Peter j without my undeceiving him, this error on his part re- 
fpeiling the perfon to whom he makes the fale, does not annul 
the agreement ; and he cannot refufe to deliver the book at the 
price agreed upon, in cafe the price has in the mean time advan- 
ced ; for although he thought he was felling his book to Peter^ 
ncverthelcfs, as it was indifferent to him who purchafed his goods, 
and it was not precifely and perfonally to Peter that he wanted to 
fell the book, but to any body who was willing to give the price of 
it, it may be truly affirmed of me, that I was the perfon to whom 
he intended to fell his book, and to whom he is obliged to deliver 
it. Such is the opinion of Barbcyrac on Puffendorf^ L* 3. r. 6. w. 7. 
mu 2 . 

- . As to the queftion, Wlicther an error in the motive 

^ annuls an agreement ? Puffendorf /. 3. c. 6. n. 7. thinks it 
docs provided I communicate to the perfon with whom I contract 
the erroneous motive by which I am influenced ; becaufe in this 
cafe the parties, according to his opinion, ffiould be confidered as 
intending to make their agreement depend upon that motive as a 
kind of condition. He adduces by way of example a cafe, in 
which, upon receiving a falfe account of the death of one of my 
horfes, I buy another, communicating at the fame time to the 
feller the intelligence tliat I have received : and Pt^endorf thinks 
that in this cafe I may refeind the bargain, provided it has not 
been executed on either fide, fubje£t to indemnifying the feller if 
he has fuffered any thing from the non-execution of it. 

Barbeyrac points out very properly the inconfiftency of this rca- 
fon ; for if it was true that we had made our agreement depend 
upon the truth of the intelligence, as foon as the intelligence proied 
falfe, the agreement would be void, defeRu emditionis^ and the feller 
confequently could have no claim to damages for the non-execu- 
tion of it. Barbeyrac therefore confidently decides that this error 
in the motive does not produce any defe£l in the agreement. Andj, 

1 as 
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as in cafe of legacies, the circumftance of the motive by which the 
teftator declares himfelf to be influenced being falfe, does not 
prevent the legacy being valid ; for it is Hill true that the tef- 
tator intended fuch a legacy, and it muft not be concluded from 
what he has faid of the motive that induced him to leave it, that 
he intended the legacy to depend upon the truth of that motive as 
a condition, unlefs fuch intention is otherwife fufficiently indicated : 
in the fame manner, and for much ftronger reafons, it Ihould be 
decided with refpeft to agreements, that an error in the motive 
which induces a party to contraft, does not affe£l: the agreement 
and prevent its being valid ; becaufe there is much lefs reafon to 
prefume that the parties intended their agreement to depend upon 
that motive as upon a condition 5 conditions ought to be interpreted 
prout fonanty and conditions which can only be interpofed by the 
confent of two parties fliould be implied with much more diffi* 
culty than in cafe of legacies (a). 


§ 2% //. Of Want of Liberty. 

fill confent by which agreements are formed ought to 

be free. If the confent of any of the contrafting parties is 
extorted by violence, the contraft is vicious, but as a confent, though 
extorted, is ft ill a confent, voluntas coacla fl voluntas ; it cannot 
be faid, as in cafe of error, that there is no contraft. There is 
one, although it is vicious, and the perfon whofe confent is ex- 
torted, or his heirs, may procure it to be annulled by letters of 
/efeiftion. 

If after the violence is at an end he approves the contrail 
whether exprefsly, or tacitly by letting the time allowed for refti- 
tution, which is ten years, clapfe, the vice is purged [b). 

^ - When the violence is committed by the perfon with 

whom I contrail, or by his participation, the agreement is 
not binding either by the civil law, or even by the law of nature : 
for fuppofing that there refultcd any obligation from me to you 


{a) Some yeers ago a cafe occurred refpe£Ung an error In the fubje^ of the contrail. 
A painting was fold at an original of Peujfin, but afterwards it appearing from the opinion 
of feveral artifti to be the work of fome other perfon, it was held that the fale was void, 
and the purchafer entitled to reclaim his money. 

{If) In EngUndf it it not neceffary for the perfon whofe confent is obtained by violence 
to inftitute any procefs analogous to the letters of refeilfion above roenrioned ; the force 
may be ufrd as a defence in any fuit founded on the contradl. But the contradi la not 
•bfoluiely void, the party who has fuSfered the force may waive the caception by fub- 
fequent afllnt, and the party impofing the force can never allege it as a defence if the con- 
tract is inlifted upon by the other fide. 

in 
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in confequence of my confcnt extorted by violence ; the injullicc 
committed by you In excrcifing that violence, oblipres you to in- 
demnify me for the injury which I fulFer by it, and that in- 
demnity confifts in difeharging me from the obligation which you 
have obliged me tq contraft. Hence it follows that my obligation, 
if there be one, cannot be binding by the principles of natural 
law. This is the reafon given by Grotius de Juu bell. lib. a. c.'i i. 
«. 7. 

- . When the violence is excrcifed againft me by a third per- 

^ fon, without the participation of him with whom the con- 
traft is made, the civil law docs not on that account withhold its 
afliftance from me , it refeinds all obligations contrafted by vio- 
lence, from whomfoever the violence may proceed. This refults 
from the 9th law Ff. quod met. prator gcnvralitev et in rem loquitur : 
but Grotius maintains that it is Qiily by the authority of civil law that 
I in this cafe obtain the refeiflion of an obligation which, by the rules 
of natural law would be binding. According to him the civil law 
only regards my affent as imperfect on account of the agitation of 
mind fuffered from the violence, nearly in the fame manner as it 
prefumes the confent of minors to be imperfeft, and allows the 
refeiffion of their contrads, propter infirmiintem judicii. But accord- 
ing to this author my confcnt, although given under the agitation 
which this violence occafions, is ftill, according the mere law of 
nature, a real confent fufTicicnt to form an obligation ; the fame 
as that of a minor, though he has not that maturity of uiiderftand- 
ing which belongs to a more advanced age. 

Piiffendorf and Barbeyrac think, on the other hand, that even by 
the rules of natural law when I am conftrained bf violence to en- 
ter into a contrad, the contrad: is not obligatory upon me, though 
the other party was not at all concerned in the violence. 

The reafon adduced by Barbeyrac is as follows : It is true, fays 
he, that a confent, though extorted', by violence, is ftill a confent ; 
coacla voluntas^ voluntas ejl ; and it is fuch as ‘affeds us with 
guilt, when we confent, even by conftraint, to do Miat the laws of 
nature forbid, or to abftain from what they dmmand : thus a 
chriftian was guilty of a crime in facrificing to idols, though con-^ 
ftrained by the fear of tortures or death. But though a confent 
extorted by violence is a real confent ; it is not fufficient to in- 
duce a valid obligation of giving or doing any thing we may pro- 
mife ; for, as the law of nature has fnbjefled every thing which 
it does not prohibit to our free and voluntary choice, ^it is only by 
fuch free and voluntary choice that we can contrad): an oblfga* 
tion of giving or doing any thing in tefpe^i to which we are 
kft to our own choice by that law. 


The 
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The agreement then is not the lefs defeftive^ although the per- 
fon with whom I have been forced to nuke ^ l&d no (hare in 
the violence impofed upon me. For notwithftandii^ t^, my con- 
fent is imperfeA $ add it is that impeHefkion id tlu colSifent, which 
the law regards in releaflng me from the obligaiion alleged to re- 
fult from it. Hieqtu etiim lex adUbenti vim irafiikirp fid pajfi fue.. 
currit ; tt iniquum illi videtur id tedtm ejfi, qtu§ tifiqmtt non quia 
v(duit pa ffus efi^ fid quia coaffuf tfi ; nihil autemfi^ert per quern illi 
necejfi fuit ; iniquum entm quod refcinditur, facH perfma ejut qui pefi 
fiu efit non perfona facitntiu Senec. Contrev. iv. 25. 

Pufendotf excepts one cafe in tvhich ad obligation though 
Contra^ied under the impreillon of fear, ariiing from violence, 
is notwithftanding valid } that is. when I pfomife fomething to d 
perfon for coming to my afliftance and delivering me from the vio- 
lence which is exercifed againft me. For inftance. if being attacked 
by robbers. I defcry a petfon to whom I promife a fum of money 
for delivering me Out of their hands. This obligation tliough con- 
tra^fed uhdet an imprelfion of the fear oT death is valid. This it 
alfo die decifiod of the 9 th law. ly. quod. met. eauf. Eleganter Pom* 
ponius ait t Si quo magis te de vi h^ium vel latronum tuerer^ aliquid 
a te aceeperOf vel te obligavero, non debero me hoc ediSto teneri ; ego enim 
opera potiut mea mertedem accepijfe videor. 

Neverthelefs if die fum ivhich is promifed is exceflive, my ob- 
ligation may be reduced to making a juft reCompence for the fer- 
vice v^hich has been rendered me. 

- The violence which vitiates a contraff for want of 

^ liberty mighty according to the principles of the Roman 
law. to be fuch as is capable of making an impreflion upon a per- 
fon of courage. Metus non vani hotninu,/ed qui in homine confian* 
tijfimo cadatt 1. 6 . Ff. dill. tit. 

It is neceftary that the party who inlifts upoh his having been 
forced into a contraf^ ihould have been intimidated by the appre« 
■benSon of fomc fetious evil, metu majoris malit 1 . Ff. diR. tit. 
either in his own perfon or in that of ftime of his family, item nil^ 
interefi in fi quit veritui fity an liberitfids. 1. 8 . Ff,d.t.i and it (hotdd 
be an evil which is threatened to take place immediately if die 
thing it not done ivhich is requited, nututn prafintem «*hi fufiicio* 
nem infirendi ^uty /.pi F/.d. t. 

Where the metuces.vrhich a fMr(bn dfes in order to make me 
contrafk an engagement, are onl^ fome vague menaces lefpefling 
ibmething to happen in future, by vdiich lam fooltlhly intimidaled) 
although according to the principles of the Roman law the coik* 
trad would not be cfteexned in^d oa account of the teant of 
VoL. L G liberty 
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liberty of conknt ; it muft not be concluded that fucb a 
noeuvre would Ibe unponiAed, and that the contrad; would fubfiil^ 
The fcventh law of the f^ime title fays, very juftly , Si quis 
meticulofus rem mllam frujira timuerit ; per HOC edictum non ref- 
tituitur > but it does not fay abfolutely non r^ltuitui% If the 
contract in this cafe is not defective for want of what the law 
deems requifite to freedom of aflent \ it is defedive for want of 
that good faith which ought to prevail in every contract. 

This manoeuvre of the pcrfon to whom I have contrafted rs 
Un injuftice which obliges him to the reparation of the wrong, 
which reparation confilts in the refciflion of the contra£i;. 

If I fooliihly fuller myfelf to be intimidated by a third perfon, 
and the perfon with whom I contraft has no concern in it; the 
confrad; would be valid, and I fhould be left to my adlion de dolo 
:^ainft the perfon who intimidated me. 

Thele principles of the Roman law are very juft, and are founded 
on natural equity ; except that which does not admit of any 
Other fear being infufficient to invalidate the contrail than fuch 
as is capable of making an imprcilion upon a man of the greateft 
courage, is too rigid and not to be literally followed ; but upon 
diis fubjefi, regard fliould be had to the age, fex, and condition of 
the parties ; and a fear which would not be deemed fufficient to 
have influenced the mind of a man in the prime of life and of 
military charaiSer, nor confequently to refeind his contraft, might 
be judged fulEcient in refpe£l of a woman, or a mati in the 
decline of life (j). 

r violence which leads to the refeiffion of a contrail, 

^ Ihould be an unjuft violence, advirfus bonos mores ; and the 
cxercife of a legal right can never be allowed as a violence of this 
defeription ; therefore a debtor can have no redrefs againft a contrail 
which he entersinto with his creditor, upon the mere pretextthat be 
liiras intimidated by the threats of being arrefted, or even of his being 
aOrually under arreft, when he made the contrail, provided the 
creditor had a light to arreft him. Tlic aad /aw ff. quod met. cauf 
irhich lays in carcerem quern detruftt^ ut aliquid ei extorqueretf 

(») I eei0Ot but think it would be more reasonable to bold, that if a peifon ac- 
imtUj cofitiiEiliebd under eke impreflioff of fear Induced bjr the in*fcondu£l of another 
Choogli bjr meant in general inadequate to fueh an efiedt, it Ihould be a fufficient 
ground to fitifit theoontradl, and that the infirmity of one man's mind ihould not 
lu taken ndtontage of fpr the purpofe of conferring a benefit on another, whether 
dbat other wsf or wii not implicated .in the mifeonduft, though the age, conRitution, 
nod oecupeiioii iaf theRarty might famiih rary meterial ewdenet in deciding upon ihg 
aed iM, I tIMt it k probable would heihe deeifion of the £»g^ te. M 
•be fame iofirmiiy of djQ>ofiticyn, which would be fuffident to prerent the validity of u. 
central, might aflM ta Inadfquito cxuuft for the coouniffioa of an oflcncc, or the 
hmUten ofa ds^. 

quiequut 
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quicquid \th hanc caufatnfaElum eji^ nullius momenti is tobc under* 
ftood of an ipjuft imprifonmenh 

The fear of difpleafing a father or mother or other per- 
^ fon to whom we owe regard) is notfuch a fear as Vitiates 
a contraft made under thfe impref&on of it ; but if a perfon who 
has another under his power ufes iU-treatment or menaces to force 
him to contrad, the contra£l may according to the circumftanccs, 
be fubjefl: to rcfciflion {a). 


§ III. Of Fmttd, 

1“ 28 1 fraud '( dolus )\% applied to every artifice made 

ufe of by one jiferfon for the purpofe of deceiving aiio* 
ther. Labeo definit dolum omnetn calliditatenty fallactantj machinal 
tionem ad circumveniendum^fatlendumy idecipiendum alterum^adhibitam g 
L. de dol. 

- - When a party has been induced to contraA by the fraud 

^ of another, the contradl is not abfolutely and eflentially 
void, becaufe a confent, though obtained by furprize, is (till a con^ 
fent ; but the contract is vicious, and the party furprized may 
inftitute a procefs for its refeiflion within ten years {b). 
j. - As a matter of confcience any deviation from the mod 
^ exadt and fcrupulpus fincerity is repugnant to the good 
faith that ought to prevail in contfadts. Any diflimulation concern- 
ing the cbjedt of the contradt, and what the oppofite party 
has an inlereft in knowing, is contrary to that good faith: 
foi, fince we are commanded to love our neighbour as ourfeIvcs> 
wc are not permitted to conceal from him any thing which w6 


(«) A detrimental contra^ obtained by a father from a Ton, &c. Is always in the 
EngHJh courts of equity regarded with very great jealoufy \ but the undue influencet 
wh'ch is ufually exerted in obtaining fuch contradts, is rather referable to the objaAion of 
fraud than of force. 

(h) Here the law of England eflentially differs from the civil law 5 by the latter 
the fraud muii have been neceflarily made the obje^ of an original fuit^ whereas bjr 
the formed it may be fhewn as a ^matter of defence ; but the obfervation, that fraud do^ 
toot eflencblly vacate the contradt, it true. It is an objedtion of which the perfon de- 
frauded may take advantage, but if he aifenti to the contra^, the oppofite party c4n* 
•ot found any exception upon (hewing a fraud in himfelf, which if the contraft was 
eflentially void might be done. Alfo the perfoo defrauded, having once difpeofed with 
the objedUon after he is fully apprised of the fadt is (except in particular cafra) concluded 
by hia aflenr, and the contradt is equally valid as if no fraud had intervifined. For in* 
Itance, It li confidcred ai a fraud to employ fl&itiooa bidders, or as they are ufudlly called, 
jpofiert, at an aodtioh. A ^urchafer may cefufe to afleot to a fale in wblch^thai fraud hat 
tsiken place j hut if he is fully appriced of the circumfrance, and afterwards pfocoede 
In (he execution of the contradt, hp cannot itfort to the objedtion of fraud in Order to 
Cugport a fubibqttent change of inclination. 

Ca 
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flKMiid be unwilling to have had concealed from ourfelvea under 
fi m i l a r circumftances. 

But in civil tribunals a perlbn cannot be allowed to complain 
frilling deviations from good faith in the party with whom be 
Itos contraAed. Nothing but what is plainly injurious to good 
faith ought to be there conlidered as a fraud fufficient to impeach a 
contradly fuch as the criminal manoeuvres and artifices employed 
by one party to induce the other to contra£l. And thefe ihould 
be fully fttbftantiated by proof. Delum non nifi perfpiems itidicHs pro- 
tari cottvenit. L. 6. C. de dol, mol. (a). 

r It is only the fraud which induces the contrail that can 

^ **, furnifli ground for ^the impeachment of it ; that is> the 
fraud by which one party induces another to contra£t who would 
not have contraded otheranfe. Any other fraud only entitles the 
party to a reparation in damages for the injury fuftained (^). 

> . In order to impeadh the contra^, it is alfo ncceflary 

^ that the fraud Ihould be committed by tlie oppufite 
Contra£Iing party* or at leaft that he ihould participate in it. If it is 
committed without his participatitm* and I have not fuifered any 
veryferious injury ; my engagement is valid, and I hare only a right 
of aAion againft the perfon guilty of the fraud for the damages 
fuftained in confequence of it (e). 


(4) Thk rule muft not be underftood as excluding the inferrnce of frauil from a cons'* 
ktnatJOii of circumftances, which from the concealrrrn^ that ufuaily accompanies fraud, 
it all the evidence that the nature of the cafe will gem rally adfolt. 

(d) I conceive that theie are many cafes in which this propofitlon would not be 
tdoptad by an EngUJb court, and that even as a general rule a party may except to 
tilt perlbmiance of a contradt afte^ed by fraud, tliough it might not appear that be 
flOttld aot have entered into tlie engagement if that fraud hai not taken place. In fa^. 
It would be trery difficult to afeertah, in particular cafes, what degree of inftuence 'ne 
fraudokat a£k might have had upon the mind of the contrafllng party, and it ia there- 
fepe pveierable to allow it as a fufficient ground of objc£Uon, that the fraud liad a tendency 
fh pmdttce fuch Influence. 

{c) Thii opinioii would alfo, 1 conceive, be fobjeft to fevcral qualifications j f If the 
tight of the party, with whom the conn ad it mad , In any degree depends ujion an adoption 
of fads of the perfon committing the fraud, it would apparently be fufficieat to vitiate 
the coatrad. It hat been well faid by Lord Mentfold^ fpeakiag on'another fubjed, cnat 
ffithough a third perfon fhali not be punlfticd for the fraud of another, he fhall not av^ii 
biafblf of It. Mj$n v. Ca/tcee, Doug* 2x8. 

$tm tfaeie ere many cafea in which the opinion expreiTed generally by Pothitr would 
4y>cartaiolyJttftf for biftance^ if one man propofei to contrad with me for the purchafe 
of foodti aod enotber, without bit coliuiion and for a fiaudulenr purpole of hit own, 
lopu l bnti him aa e perfon of fortune ^ tins may Induce in adion againft the lift 
for ihHWfBii hut will not d^eat the cootrad with foe flrft. 

Itmpy wptbeliopcofer m ohforvep that the flraod which is at preieat under confldention 
u thatwSfohkffgffoW one of the contiading partict> and«iot that where both parties 
umuu hk a foswd open other perfont, and wbidi dom a regard to the principka of general 
ptopdety U eacliMImm tha effiflnaic of the lawotcn ai hatween the^elvei. 
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§ rV. Of Inequality {Lefion) in Contrails. (/?). 

P . Equity ought to prefide in all agreements ; hence it fol« 

^ lows that in contracts of mutual interelt» where one of 
fhe contra£f ing parties gives or does fomething for the purpofe of re- 
ceiving fomething elfe as a price and compenfation for it^ an injury 
fufFered by one of the contraf^ing parties^ even when the other has 
not had recourfe to any artifice to deceive him, is alone fufTicient t^ 
render fuch contra£ls vicious. For as equity in matters of com- 
merce confifts in equality, when that equality is violated9 when 
one of the parties gives more than he receives, the contra£t is vicious 
for want of the equity which ought to prefide in it. 

Befides, there is an imperfe<^ion in the confent of tlie party in- 
jured, for he would not have given what he has given, except u^n 
the falfe fuppolition that what he was receiving in return was of 
equal value ; and he would not have had any difpofition to give it 
if he had known that what he received was of inferior value. 

It is to be obferved, lil, that the price of things does not ordi- 
narily confift in an indivifible point ; there is a certain latitude with- 
in which there is room for the contracting parties to conteft ; and 
there is no injury, nor confequeutly any want of equity in a con- 
tia£t, unlefs what one of the parties receives is above the higheftor 
beneath the loweft value of what he gives# 

c 34 ] 

equitable, and coiifequently vicious, and the principle of 
moral duty (A* for interifur) induces the obligation of fupplying the 
jii*l; price y perfons of full age are not allowed in point of law to 
obje^ to their agreements as being injurious, unlefs the injury be 
excelfive, a rule wifely efiablifiied for the fecurity and liberty of 
cpmmerce, which require that a perfon fliall not be eafily permitted 
to defeat his agreements ^ otherwife wc (hould not venture upon 
making any contraQ for fear that the other party, imagining lunw 
felf to be injured by the terms of it, would oblige us to follow it by 
a lawfuit. 

That injury is commonly deemed exceflivc which amounts to 
more than a moiety of the juft price. And the perfon who has fuf- 
fered fuch ^ injury may within ten years obtain letters of reiciifion 
for annulling the contra£t« 

(a) In the preceding pens of this artide the law of MngUnd verjr nearlf accords with die 
civil law In its expoiitton of the general principles of juftice. Upon the prefent fnbjeft there 
is e confiderable dieeriity { the Rman law and the law of Froecr having interpofed an oh« 
jedion on the gnimd of inequality, which would be only admitted in Rngtamlln a very in- 
ftsior degree. The following view of the fuhjea by PtiMer however, comp ifea 6ve»l prin- 
clptca which will admit of an application beyond the limits of the pofittvw ioftilutlM to 
which they more particularly relate. 

C3 But 
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C 35 3 there are certain agreements in which equality is 

more particularly requifite, fuch as partitions between co* 
heirs or co-proprietors. With regard to thefe, if the injury exceeds 
a fourth of the juft price, it is a fulficient ground for reftitution. ' 
g - On the other hand there arc certain agreements, in 
^ which perfons of full age are not entitled to reftitution, 
be the injury ever fo confiderablc. 

Such arc compromifes according to the edicl of Francis ll. April 
1560. Thefe are agreements rcfpefting preteiifions upon which 
there are impending or expefted litigations. 

The reafon of this edi£l is deduced from the particular charafter 
of thefe agreements. In other contrails of intereft each of the 
parties intends to receive as much as he gives, and not to admit of 
any relaxation in refpe£t of what belongs to him. His confent then 
{s not entirely perfe£l when he fufFers an Injury in the terms ; for it 
18 founded upon an error in fuppofing that he receives as much as 
he gives ; and it is upon this ground of his confent being defedllve 
that he is admitted to reftitution \ on the contrary with refpeft to 
compromifes ; by the very nature of the agreement, the intention 
of the parties is the avoidance of litigation, even at the expence of 
what belongs to them. 

On thefe principles the edifl: fliould not be underftood as apply- 
ng to agreements which do not decide any conteft, atid which, 
for inftance, contain only a partition, altliough the notary may qua- 
lify them by ufin| the word compromife^ {tranJaElion) ; for the effeil: 
of the aft ought not to be regulated by the name which the notary 
gives to it, but by the nature of the aft itfelf. 
r 1 Reftitution can hardly be admitted upon the ground of 
inequality, when the price of the thing which is tlie objeft 
of the contraft is fo uncertain, that it is diiTicult or almoft impofHble 
to determine what the juft price is, ^nd confequently to judge 
whether the injury is above or belo^v the half. 

Such is a fale of the right fucceflion, for the uncertainty of the 
ddbts with which it may be charged renders the value of it extreme- 
ly uncertain. 

Such are all aleatory contrafts \ for although the rilk which is 
up^eitaken by one of the contrafting parties may admit of apprecia- 
tion, it muft be admitted to be extremely difficult to determine 
what the juft price is. And therefore reftitution can hardly be al- ^ 
lowed, on account of inequality, in the cafe of Ufe-annuities, {c^n* 
fiiMms ffnUs vtageresi) infuranccs, 
r 78 1 purchafcT vriio gives more than double the value of 
, an eftate is not admitted to reftitution when the excefi 
al^ye thcintrinfic value is the price of afteftioiu 

Coittrafte 
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^ Contra£ts which relate only to moveables are not fub* 
^ je£k to rcfcilTion, on the ground of incquaUtjr^ however 
great it may be. ’ 

The reafon of this may perhaps be that our anceftors deemed 
riches to confift in immoveable property, and made little account of 
moveables ; hence it arifcs that, in moil of the fubjefls of French 
jurifprudence, moveable property is bu$ (lightly attended to. There 
5 s alfo another reafou arifing from the frequent commerce of articles 
that pafs througli feveral hands in a ihort fpace of time ; which 
would be liable to interruption if reftitutipn on account of inequalU 
ty were allowed in refpe6l of moveables. 

Neither is reftitution on account of inequality allowed in the cafe 
of Icafes of eftates, for thefe leafes only convey a difpofition of the 
fruits, and are in the nature of moveables. 


§ V. Of Inequality in the cafe of Minors. 

£ ^ Every thing wliich has been faid refpefling mequality 

applies to perfons of full age. Minors are admitted to 
reftitution \ not only againft any cxcciTive inequality, but againft 
any inequality whatever •, and are even admitted to reftitution in 
cafes in which perfons of full age have not that right ; as in com^ 
proniifes. 

The ordonnance of 1539, has limited the time within which 
they ought to demand this reftitution ; and does not allow 
them to be received after they have attained the age of thirty-five 
years. t 

Obferve that the ordonnance docs not fay within ten years after 
their majority ; becaufe there are provinces in which perfons be- 
come major at twenty *, as in Normandy, — It was intended to place 
all the citizens in this refpeft upon a levej, and that they fiiould all 
be intitled to reftitution until they had accomplifhed the age of 
thirty-five. 

j. ^ - There are certain agreements againft which minors who 
are capable of contraiEling, that is to fay, who are emanci- 
pated, are not intitled to reftitution on the mere ground of inequality 
any more than majors : fuch arc agreements for the alienation or 
acquifition of moveabfec $ the cuftom of Orleans has a difpofitkm to 
this dfefl in article 446 (a). 

" jvLcy 

[a) The lew af Ew§/sntlku not in general adipitteil inequality ataprimgiy and luhftantiye 
objeOion, though it may often be very material evidence to uint a contraA with fraud, op» 
picfSon, or ufury. The authoritiei upon die fubjed arc colleded by Mr. FwhUnqutf iu 
hi>f>otcato tibeTrwit>^£^#^,d.i. e.a./s. which I caiutlMK iibeititoara^ 

C 4. I hiff 
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$ Vl. Of tie Want of a good Confderation^ 

Every contrad ought to have a juft caufc (or confider-* 
ation) {n contrads of mutual iptereft the caufe of the 
engagement by each of the partie8» is the thing given or done or enr 
Imaged to Ve given or done, or the hazard incurred, by the other. 
In contra£te of beneficence, the liberality which one of the parties 
intends to exercife towards the other is a fufficient caufe for the 
engagement contraded \n his favour. But where an engagement 
has no cauft, or, which is the fame thing, where the caufe for which 
it is contraAed is falfe, the engagement is null, and fo is the con- 
trail which includes it. For inftance, if upon the falfe fuppofition 
that I owe you a thoufand pounds, left you by the will of my father, 
which has been revoked by a codicil, whereof I am not apprized, 
I engage to give you a certain eftate in difeharge of that legacy, the 
contrail is null, becaufe the caufe of my engagement, which was 
the acquittance of a debt, is falfe ; therefore the folfenefs of tlie 


** I have not been able to. find a fingle cafe in which It has been held that mere inadequa^ey 
pf price it a ground for the court to annul an agreement though rxecutorv, if the ftme ap- 
fear Co have been fairly entered into, and underltood between the parties, a^d capable of be> 
fog fpfcifically performed j fiill left does it appear to have been confidered at a ground fjr 
tefcinding an agreement adiualJy executed. In the cafe of Kfn v. Stukefyf Gtib. igq, 
the court exprefsly he d tl at the exorbitancy of piice was not fufficient to difchaige the de* 
fendanC from the perh rmance of bis conCradt j the decree for a fpecific perfurmance was in- 
deed afterwards re%erfed, but not upon the ground of inadequacy of conflderatiun } but be* 
eaufe the pla'ntifF h«d not made out his title by the time fiipulated. a Bn, F. C. 396 
In Willis V* Tfrnegatif 2 jttk. 95 !• Lord Hardwuke held that it is not fufficient to fet afide 
an agreement in equity to fuggeft wealuicfs and indifcrction in one of the parties who has 
engaged in it | for fuppofing it to be in fadt a very bard and unconfcionable bargain, if a 
perfon will enter into it with bis eyes open, equity will not relieve him upon this footing, un- 
lels he can fhew fraud See alfuF/ayrrv. Shtrrard^ Ambl 18. In C^vyrine v, Ueatop^ 
x Bro, Ch, 9. Lord Ti&or/noobferves, that to fet afide a conveyance there mud be an inequa- 
lity fo firong, gtoft, and manifefi, that it mud be impoffible to date it to a man of common 
fonfe without producingan exclamacioo at the inequality of it. And in Spratlfy v. Criffithp 
% Bro, Cb. 179* in a note to Hut been v- PuigntnUf the Chief Baron alfigned as a ground for 
the decree, that there was no cafe in which meie inadequacy of price, independent of other 
circumdanccs, had been held fufficient to fet adde a contradf. In addition to this concur- 
fence of authority, a very drong argument in fupport of the rule may be drawn from tbofe 
cafof in which lofing bargains have been adlualiy edablifhed and decreed. Qty of London v; 
Bicbmond W al % Vtm, 413. Wood v. Fenwick^ 1 Eg Ab, 170. Nichols v. GouU^ 
n Fif 4xx. and the cafe referred to by Lord Chancellor Tburlow in Mortimer v. Copper^ 
X Fre. Cb. 158. 

,< gttt riioogh cptirti of equity will not relicYe againft agieements merely on the ground 
pf the confidcration being inadequate, yet if there be fuch inadequacy as to fiiew the 
pmfoii did pot nnderftand the bargab he made, or was fo opprelTed that he was glad to 
it, knowing it! ingdeqnacy, it will fbew a command over him which may amount to fraud* 
Htatkeotey. Payton, %Bro, Ch. 175 . #•% 

The Englifii law refpcdling minors is not referable to the queftton of inequality. 


9 (8yo# idk. i. 191* and f:c the note to the ^ftsof Frmti in tbatedition, iy* X9y,] 

caufe 
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caufe being difrovered, you are not only without any right ac* 
tion to compel me to deliver the eftate, but even if I have deUver* 
cd it I am entitled to reclaim it, and my right of a£lion according 
to the Rotnan law was called condiSio ^ne eaufaf whidt is the fob« 
je£i of a title in the Digeji, 

When the caufe for which the engagement is contra£b> 
ed is repugnant to juftice, good faith, or morals, the eiw 
gagement and the contrad containing it are null. This principle 
fcems to decide a queftion which often occurs [in France}. An eftate 
is fcized under an hypothecation and adjudged to be fold } the owner 
makes an agreement with the purchafer to receive a certain fum for 
giving up the writings. The decifion of the queftion, whether this 
agreement is valid, depends upon whether the caufe of the agreement 
is repugnant to juftice, which it certainly is ; for the writings are ac- 
ceflbry to the eftate as much as the keys areacceflbry to a houfe ; and 
it is the nature of fuch acceflbries to belong to the fame perfon as the 
principal thing to which they relate. Ac:eJforia feqmntur jus ac do- 
minium rei principalis. The writings then belong to the purchafer, 
as the adjudication, by giving him the property of the eftate, gives 
him alfo the writings belonging to it $ and the debtor, when he 
hypothecated the eftate (a), confented that there Ihould be a decree 
for the fale in default of payment, and therefore is obliged to give 
k up, together with the writings, as much as if he had fold it him* 
felf. He cannot retain them without injuftice. The agreement 
by which he exa6l$ a fum of money for delivering them Up is 
therefore founded upon a caufe repugnant to juftice, which renders 
it null. Therefore, not only is the debtor without any right of 
a£lion for enforcing fuch an agreement, but even if the money is 
paid, he is fubjedl to an ad^ion for the recovery of it. 

With refped to this afiion, it is very neceflary to dif> 
tinguiih accurately, whether the caufe for which a pjo^ 
mife is made is repugnant to juftice or morality on the part only of 
the perfon to whom it is made, or both on the one fide and the 
other ? An example of the firft kind has juft been ftated. When 
the debtor infifted upon a fum of money for giving up the writings, 
it was on his part only that any thing was done repugnant to juftice i 
tbe other party had done nothing repugnant to juftice or morality 
by promifing a fum of money for the writings, which he had oc^ 
cafion for, and which the debtor would not give up without. It is 
in fuch a cafe as this, and others depending upon fimilar principles, 
that a party has a right of recovering what is given in purfnance of 
the agreement. 

(«) A folegiii contrsA ptfiMbeiaft •notify g•TC,withmlt wy^nlicclmtiol^aii^ 
^bypotbcudonsj^tlNcitetftofthcScbtw. ^ 
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An example of the fecond kind is where an officer promifes a 
fttm of money to a foldier to %ht with a foldier of another regU 
mmt. The caufe of this engagement is repugnant to morality on 
6 oth fides ^ for the officer has no lefs a£i:ed in contravention to law 
and morals by making fuch a promife, than the foldier by receiving 
it. This fecond cafe agrees with the former fo far as that the cn-^ 
gagement is null9 having a caufe which is repugnant to morality ; 
and confequently no aflion can refult from it ; and the foldier^^ 
after having fought, cannot demand from the officer the money 
which he has promifcd : but the cafes diiFer^ inafmuch as if the 
officer, in execution of the void engagement, pays the money 
^reed upon, he is not entitled to recover it back j for, having no 
kfs than the foldier offended againft Jaw and morality, he is un- 
worthy of the affiftance of the law for fuch a purpofe. 

This two-fold decifion is included in the very terms of the laws 
themfelves* U6i dantis et accipicntis iurpiiudo verfatur^ non pojfe rc^ 
peii dicimus* ^otiem atdem folins accipientu iirrp 'itudo vcrfatur^ repeti 
3 & 4 * de condic* ob twp, cauf. {a). 

^ There is no doub-t, according to thefe principles, tliat 
if I promife any thing to a perfon for committing a crime ; 
for inftance, beating another with whom I am at variance, I am not 
in point of law obligdli to fulfil my promife. There is more dif- 
ficulty in deciding the queftion as a matter of confcicnce. Grotini 
maintains that tlie promife is not obligatory fo long as the crime 
is not committed, and that up to that time the party making the 
promife may retrafl and give a countermand to the other \ but 
that as foon as the zGt is committed, the promife becomes obliga-r 
tdrjr by die rules of natural law and in point of confciencc. The 
reafon is, that the promife is vicious, inafmuch as it is an induce- 
ment to a crime; but that vice is at an end as foon as the crime is 
committed and confummated. As the vice of the promife no longer 
exifts, there is nothing to prevent the promife having its effefl, 

. which confiffis in obliging the perfon making it toaccomplilh it. He 
ftates the inftance of the patriarch Judab difeharging the promife 
trhich he made to Tbamar. 

' on the contrary thinks that a promife made to a perfon 

f(Mr committing a crime is no more obligatory after his committing 
it than befipre ; becaufe the recompence of a crime which is involv- 
ed in 'the atcomplifiiment of fuch a promife, is no lefs contrary to 
natural law and good morals than the invitation to the crime* And 
if after the commHfion of the crime the accomplilhment of the pro- 
mife is no longer an inducement to the comimffion of that crimej^ 

(0) This principle is fully jdopteS in the EngSJb Urn* la «B £i&y on ths aAioni far 
noiiey hid and received 1 have confidered it at kogth* 
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it is admducement to the commiflion'of others. Beiides, every obliga. 
tion fuppofes a right in the perfon in wiiofe favour it is contrafled* 
When I promife any thing to a perfon for committing a cnme> the 
acceptance of the promife is not lefs criminal on his part> than the 
making it is on mine. Now can a crime ever be allowed to produce 
the acquilition of a right ? Can it be ftiought that the law of nature 
is fo favourable to villains as to aflure them the reward of their 
offences? Thefereafons lead me to adopt the opinion of Ptffendorf, 

£ ^ - I equally fubfcribe to the decifion which he afterwards 
makes, that if I have voluntarily paid after the crime 
committed, what I promifed for the commiilion of it, I have no 
more claim to recover it back in point of confcience than in point 
of law, although I have paid what was not due from me. It is true 
that both natural and civil law allow a right of adlion for what is 
paid without being due when the payment is made by error ; it is 
fuppofed in this cafe that the payment was made under a kind of 
condition, that it ihould be refunded if found not to be due. 
Though fuch condition is not formally it is virtually interpofed ; it 
is conformable to the difpofition of mind of the perfon paying ; 
equity, which does not permit one man to enrich himfelf at the ex> 
pence of another, implies this condition ; but there can be no fuch 
implication in the cafe in queftion. The perfon who pays has a 
peifeci knowledge of the caufe of payment ; he therefore cannot 
retain a right to the recovery of what he has parted with volun> 
tarily, and with a perfeft knowledge of the caufe. It is true that 
it is contrary to natural law that any one (hould be rewarded for a 
crime ; and that his repentance for the crime ought to make him 
renounce the reward he has received ; but this only forms an impetp* 
feel obligation, fuch as was fpoken of at the beginning of the 
treatife, without giving a right to any other perfon. 

£ > Has a promife a licit caufe when it is made to a pertbn 

for his giving or doing ^mething which he is obliged to give 
or do already ? Puffendorf in refpcdl of this queftion very properly 
marks the diftindion between a perfe£^ and an imperfe£I obligaF- 
tion } when there is only an impcrfe£l obligation, the promHe has a 
lawful caufe, and is obligatory. For inftance, if I promife ftHnethii^ 
to a perfon for doing me a fervice ; although gratitude for favours 
which he has received from me bind him to render me the fervice 
gratuitoufly ; neverthelefs my promife has a licit caufe and is obIi« 
gatory } for not having any right to demand that fervice from lum 
he may lawfully, however un^comingly, require fomediing frtm 
jne in order to afibvd me a right to die fervice which I did not otheF- 

On 
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Ontibe contnryi when it'is a pcrfed;' obligation the promife is a 
nullityi and has an DHcit caufe if it is exaded by him from me, 
as in the cafe before mentioned of the promife of a reward for giv* 
ihg npdie writings } for being obliged to give them up, it is an ex« 
ai^on on his part to K'tpiire any thing for doing fo. 

But even in the cafe of a perfe£t obligation, If a promife, that I 
male my debtor for fomething that he was already obliged to do, is 
a voluntary promife of mine, and not exaded by him, it is valid, and 
has a licit and honed caufe ; that caufe being the liberality which 
1 intend to exercife towards him (<>}• 


J VII. fy Want of ObKgation (Ltfu) t>f Perfon protnifng. 

r . it is of the eflbnce of agreements which confift in pro* 

^ ^ mifing fomething, that they Ihould produce an obligaticm in 

die party making the promife to difcharge it ; hence it follows, that 
nodiing can be more contradi£tory to fuch an obligation, than an en- 
tire liberty in the party malung the promife to perform it or not as he 
may jdeafe. An agreement giving fuch entire liberty would be 
abfolutely void for want of obligation. If, therefore, I agree with 
you to give you fomething in cate I pleafe, fuch an agreement is ab- 
folotely void. 

The Roman lawyers thought it would be otherwife where a per-* 
fan promised to do a thing when he pleafed, that thefe terms did 
not leave it to the choice of the party whether he would do what he 
had promifed or not, but only left him at liberty as to the time 
when he would perform the promife; and that the agreement 
was valid and binding on his heirs 'if he died without having 
performed it. L. 46. j z tsf ff. de verb. oU. (b). But there is 
reafon to dunk that fuch a fubtle diftinftion would not be admittr 
ed in the French jurifprudence, and that this agreement would be no 
more binding than the other. 

j. g - There is a real obligation contrafled If I promife to givo 
you fomedung in cafe I judge it reafonable ; for it is not 
left to my choice to give it you or not, fince I am obliged to do lo 
in cafe it is reafonable. /. ii. $7. Ag. 30. (c). 

(tf) yidh Appeiiilijc> No. U 

ii)Si its fmerof cum nfclutrist fuldpm imitiltm iffiftifulatwuem aumn u/ii ir^ 

fi umcfuam ccnfittnut^ uuncriig fued verum tfi, lUum uuitm JUfulatkmmJS vclutrU 
dtfi f inutiicm 0 ewjiat, 

(c) Qaamquom ameai fideScomfnilTttm lu felt^uoi non dcbeitor ^ wtuerh, fl 
iu adferiptum fueritp JS fume urhiiratusg fi futuverUf fi crfitmuvtrit, fi u!t\k txhi 

debekitur non diim plcaoni arbitriuin vofuiiUi here di deditj fed quafi 
tire booo coouniflum iclidloiiL 
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Laftiy> though 1 promife fomething under a concUtioni which de- 
pends upon my will whether I will accomplifb it or not {condition 
prot^ative) as» if I promife to give you ten piftoles in cafe I go to 
FariSf the agreement is valid ; for it is not entirely in my power to 
give the money or not, fince I can only refufe to do fo in cafe I re- 
frain from going to Paris. There is then on my part an obligation 
and a real engagement. L. dclegat. a (a). 


ARTICLE IV. 

Of Perfons capable or incapable of ContraEling. 

^ - The effence of a contraft confiding in confent, it fol- . 

lows that a perfon mud be capable of giving his confenti 
and confequently mud have the ufe of his reafon in order to be able 
to contra£t. 

It is therefore evident that children, perfens wholly deftitute of 
reafon, and fuch as are occafionaliy fo during the continuance of 
their infirmity, cannot contra^ by themfelves, but they may con- 
tract by the mini dry of their tutors or curators. 

It is evident that drunkennefs, when it goes fo far as abfolutely 
to dedroy the reafon, renders a perfon in this date, fo long as it con- 
tinues, incapable of contracting, fince it renders him incapable of 
confent (A). 

r . Communities, or bodies corporate, which are not civil 

perfons, cannot contraCtby themfelves, but they may coa- 
iraCf by the minidry of their fyndics or adminidrators (r). 

j. , There are peifons who, being by nature capable of con- 

tracting, are rendered incapable by law ; fuch, in fome 
provinces, are married women, unlefs they are authorized by their ^ 
huibands, or by courts of judice, for it is an eifeCl of the power of 
the hulband, that the wife can only zGt as authorized by him ; 
whence it follows, that (lie is incapable of making any agicement^ 
and can neither oblige herfelf in favour of others, or others in favour 
of herfelf. 

It is alfo the civil law only which renders perfons under an in- 
terdict for prodigality, incapable of contracting: for thefc perfons 

(a) Si ita Itgttur^ Hern dart damnat tftofpiit CapUoUum tno aJundtrU j utdejegatm 
fuamvit hptteftgte yut ft ^ttndart tftl non afendtrt. VUt Appendix, i. 

{h) yidt Appendix, N®. II. 

(e) According to the Uw of England, bodiei corporate coatnft ObligatiCDii ajid^ootbsf 
ads by meant of a common ienl. 


know 
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know what they do ; the confent which they give is a real Confent, 
which is fufficicnt to form a contraft. 

P - Hence arifes a dilFercncc between thefe perfons and 
^ ^ ^ thofe who are intcrdifted for infanity. All the contrafts 

pretended to be made by the latter though before interdiftion arc 
null, provided It be (hewn that they were infane at the time of the 
contraA> for their infanity alone and of itfelf, renders them inca- 
pable of contrafting independently of the fentence of interdiftion, 
which is merely a declaration of it : on the contrary, contrails made 
by a prodigal before his interdidlion are valid, although he was a 
prodigal at the time ; for he is only rendered incapable by the fen- 
tence of intcrdi&ion ; it is that alone therefore which renders him 
incapable of contra£ting. 

Ncverthelefs, if I have contra£led with a prodigal, though be- 
fore his interdiftion, by buying fomething from him, or lending 
him money, knowing that he was only felling or borrowing to raife 
money for his dillipations, the contradl would be void in point of 
cpnfcience, and I could neither confcientioufly retain the thing that 
was fold, nor require to be repaid the money lent \ for by know- 
ingly fupplyinghim with money to fpend in diffipation,! Isave done 
him an injury, which I am obliged to repair, either by not exafting 
the money lent, or reftoringthe property fold; this is conformable 
to what is faid at the end of law. pro. tmpt. that we ought not 
to regard a perfon as a bona fide purchafer who buys fomething of a 
libertine, knowing that he only fold it to carry tlie price to a bro- 
thel. Nifi forte is qui a luKuriofo^ et protinus fcorto daturo pecuniam^ 
femfos emit^ non ufucapiet. 

Thcfc decifionshold good in point of confcience, but in point of 
law, a perfon of full age, and not under interdiftion, would not be 
admitted to relieve himfelf againll a fate or a loan, by alleging that 
the perfon with whom he contracted knew that his only motive in 
felling or borrowing, was to fquander the money in dilTipation (a). 
r ci 1 It is likewife only civil law which invalidates the obli- 
^ gatioiis that minors, under the power of a tutor, contraft 
without the authority of their tutor, when at the time of the contraCt 
they are of fuiHcient age, and have fuiHcient ufe of their reafon to 
cemprehend die whole extent of the engagement they contrafl: ; 
tvlierefore minors may very well, even in point of confcicnce, take 

(jn) Interdlftiooi for ptodigtlity are iinknowo to the Uw of Eniland^ but the courtt of equity 
ulU iratch very ninowly contiaAiimide with young perfons engaged in a courfe of di/fipa- 
f!on, in order to obudn their property or expedhtioiis, at an inferior value ; and, in feme 
teaent calat, perfont have aoc been allowed to recover the debts iOGorred in promoting 
habits of dlffipation ; but thefe topics have only an incidental relation to the preftnt fub- 
I as they relate mher to the nutter of the contra^, than to the capacity of the perfon. 

the 
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the benefit of letters of refciflion agaiiift injurious contraQis^ as 
tural equity does not permit thofe who have contra£ted with them 
to take advantage of their want of experience^ but they cannot con- 
fcieiitioufly have rccourfe to tlie exception allowed them in point 
of law, againfi reftoring the money which they have received and 
tlifiipated, if at the time of entering into the contrail, th^y 1)ad 
fufficient ufe of their reafon ; and the perfon lending them the money 
did fo, fairly, without knowing that it would be applied in fi)oiii(h 
cxpences. This is the fentiment cited by Barbeyrac in bis notes on 
Puffemlorf. 

It remains to obferve a difference between the incapacity of in- 
terdi^Is and minors, and that of women under the power of their 
huiband ; the latter arc incapable of contrafting without being 
authorlfedj they can no more oblige others towards them, than 
they can oblige themfelves ; they cannot even accept a donation 
which may be made to them. 

On the contrary, interdidls for prodigality, and minors, who be- 
gin to have fome ufc of their reafon, arc rather incapable of oblig- 
ing themfelves by a contraft, than abfolutely incapable of contrad- 
ing 5 they may, by contrafting without tlie authority of their tutor 
or curator, oblige others to tiiem, although they cannot oblige them- 
fclvcs tootlrers ; placult meliorcm cenditicnem Ucere eis facere etiamjaie 
tutoris auBoritatey hijlit, titn de auElor. tut* Is cut bonis ititerdi£ium eji^ 
Jiipulando fibi acquirit^ L* 6 .ff. de verb, oblig. The reafon of this 
difference is, that the power of tutors and curators is only eftablifli* 
ed ill favour of minors and ixitcrdids, and their affiftance is only 
ncceffary for the intereft of the perfons under their charge, and 
from the apprehenfion of their being deceived, and confequently 
fuch affiftance becomes fuperfluous, when in fafl they make their 
condition better ; on the contrary, the power of the hulbaad being 
eftabliflied, not in favour of the wife but of the huiband, anil t;he 
neceffity of requiring his authority not being eftabliflied for her in- 
tereft, but on account of the deference which flie owes, flic cannot 
contraft in any manner, whether for her advantage or detriment^ 
without fuch authority {a). 

The ordonnance of 1 73 1 docs not by any means impeach the prin- 
ciple which we have laid down, that a minor may without the 
authority of his tutor render bis condition better. FurgolU there- 
fore is not corre£t in maintaining, tliat according to tlic 7t}i artielo 

( 4 ) No iQthority or concurreace of the bulband can, according lo the law of EngUni^%f[t,^ 
a married woman perfonaUjr with the obligariont arifing from a contradl, though thj^re arc 
oafeila which her a^fts oparating in rm have the nfftdt of hmdfiig her property. 

In England any gift to a married woman continues good until the huiband di0ent9. Jlit 
j^oiitive aiTtnt is not aeeeflary to its validity. 

of 
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of dm ordonnance, minora cannot without the audiority of theif 
t u tO M , accept the donations trhich are made to them. This article 
onljr (fecides, that the father, mother, and other progenitors, with^ 
out being tutors of their children, and confequently without having 
cuy quality to manage their ailUrs, may accept donations made to 
Aeir infant children as effectually as a tutor, natural afieCtion 
otherwife wanting ; but it does not follow that becaufe the ordon- 
nance by this article permits fuch perfons to accept donations 
made to their children, minors are forbidden to accept them 
Aemfelves, when they have the ufe of their reafon (a). 

ARTICLE V. 

Cff Vibat is cttpiAU of being the ebjeff of ContraSs, and f the ride of the 
civil law% that it can only be fothething which concerns the contrasting 
parties^ accer^ng to the principle that a perfon cannot ^eSlually promife 
or Jlipulatt except for himfelf 

. - Contracts have for their objeCl either fomething which 

^ one of the contracting parties ftipulates for being given to 
him, and which the other party promifes to give, or fomething 
which one of the party ftipulates to be done or not done, and the 
other promifes to do or not to do. 

What things may be fo ftipulated and promifed will be mentioned 
hereafter. Chap. II. art. 2. to which at prefent we refer ; contend 
ingourfelves here with the developement of a principle rcfpeding 
what may be the objefl of contrails, to wit, that notlnng but what 
one of the contraQing patties ftipulates for himfelf, and what the 
odier promifes for himfelf, can be the obje£I of a contra^. Alteri 
fi^uian turn potejl Inst. DE IlfCERr. sriE. Nec pacifcendoy nec 
legem dicendof nec fHpulando quifquam alteri caverepotfl, 1 . 73. De reg. 
Jwr, Vice versa, ^ydalium faSurum prompt videtur in ea ejfecaufa 
ut non teneatur njfi peenam ipfe promferiu Itfl. die. tit, f. 20. AHuS 
fn oik pnnuttens datunm faBurumve non Migatur^ nam defequem* 
fnempreunttere opportere. L. de verb. obi. 

La order to develope this principle, we ihall ift, examine what 
are the reafons of it; ad, we (hall ftate feveral cafes in which we 
ft^mbue and promife effectually for ourfelves, though the agTee<* 
ment'malces mention of other perfons } 3d, we Ihall take notice, 
diat what concerns odier perfons than the contrading parties, may 
be die mode or condition of an agreement, though it cannot be the 
ebje<kof it t 4tby we Ihall obferve that we may ftipulateor contra^ 


(«) IVi Apfcadis, M*. 111. 
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by the muiiftry of a third perfon^ and that this is hot to ftipulate 
or promife for another. 


C 54 ] 


§ 1. Rcafotis of the principle that a perfoh cannot fipulaU or promifi 

for another^ 

Wlicn I ftJpulate with you for a third pcrfon the agree- 
ment is void : for by this agreement you do not contraft 
any obligation in favour eitlier of fuch third perfon or myfelf. It 
is evident that you do not contract any in favour of the third perfon : 
for it is a principle that agreements can have no effedi except be- 
tween the contrafting parties, and confequentiy that they cannot 
acquire any right to a third pcrfon who is not a party to them, as 
we ftiall fee hereafter. I3y this agreement you do not contra di any 
civil obligation in my favour ; for, what I have ftipulated in fa- 
vour of the third perfon, not being any thing in which I have an in- 
tereft capable of pecuniary appreciation, no damages can refult to 
me from a failure in the performance of your promife, and there- 
fore you may be guilty of fuch failure with impunity. Now nothing 
is more repugnant to the nature of a civil obligation than a powet 
to contravene it with impunity. This is the meaning of XJlplan 
when he fays, Alien filpiilari nemo poicjl^ invenU Junt euim obligationes 
ad hoc ut unus quifque fill acqulrat quod ftia inter fly aeterum ut alii 
detury nihil inter ejly L. 3^«y* verb, ObL 

This firR part of the principle, tliat nothing but what 
one of the parties ftipulatcs on liis own behalf can be the 
objedl of an obligation, only prevails when confidered as a mattef 
of law, [dans le for exterieur) and with rcfpcdl to civil obligations ; 
but in point of coiifcicnce, if I agree with you that you fliall give 
fometliing to, or do fometliing for, a third perfon, the agreement is 
binding : although the intcrclt u ltich I have in tlic fubjecl is not capa* 
blc of pecuniary appreciation, Hill it is a teal intereH: : hotninis enitn 
intercfl altcrurn homluem henefu io (ffiny and this intcreft arifing from 
mere afTeftion for a third perfon, gives me a fufiicient right in point 
of confcience, to require the performance of your promife, and is 
fufficient to render you culpable in refufing to accomplifh it, pro- 
vided you have it in your power, and the other pcrfon is willing to 
accept of what was proniifed to be given. It is true that my intercfl: 
not admitting of pecuniary appreciation, and confequentiy not being 
the objedi of a judicial fentence, I cannot call upon you for any 
fatisfaftion in damages if you fail in the performance of your, pro- 
mife •, but your power of avoiding legal refponlibility, though an 
obflacle to its being a civil obligation, does not prevent it from being 
a natural one. Grotius L. a. r. 11. f?. 18. , 

It muft be obferved that the natural obligation refulting from 
this agreement by whiclji I ftipulate for your giving fometj^ing to a 
VoL. 1. D third 
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third pcrfon, is an obligation contraftcd in favour of and not 
of that perfon, when the agreement is made in my name and not 
in his, therefore I may releafe you from it without his confent, Gro- 
tiuSi Puffcndotff. 

But if the agreement were made in his name, and as having been 
entered into by a commiffion from him, the agreement would be 
made with him by my agency, and not with me. 
j- j The fecond part of the principle, that a perfon can 
only promife for himfelf, is evident ; for w-hen I proraife 
that another ftiall give you any thing, or do any thing, without un- 
dertaking that it fliall be done, or promifing any thing on my own 
part, the agreement can neither oblige the other nor myfelf. It will 
not oblige him, becaufe it is not in my power to oblige another per- 
fon without his own aft ; ncitlier will it oblige me, for as it is part 
of the fuppofition that I proinifed for another and not for myfelf, 

I am not underftood to be bound by it. 

But a prefumptioii will be readily admitted, that a perfon who 
promifes that another fliall give or do fome thing ihould not be un- 
derftood pure de alio promittere^ but to promife for himfelf, that is 
to fay, to engage for the performance of the aft by the third perfon, 
adthough it is not fo exprelTed, and in this cafe he will be liable to 
anfwer in damages for the non-performance. L. 8 1 f>de vcrb.obL [a). 
If in promifing for the aft of another, you fubmit to pay a certain 
penalty, or even merely to anfwer in damages for the non-perform- 
ance, it is clear that you are not to be underftood as promifing fiin- 
ply for the aft of another, 4/ de alio tanturn promitterey but as un- 
dertaking in aflurance of that other et de te promittere. Therefore 
Ul^an fays. Si quis velit alienum factum promitirrcy pccnam vel quanti 
t eares eji pot fl promittere, L, 38 . 7 ! 2 .ff, die. tit. {b). 

} II. Several Cafes in which the Parties ^eHivcIy fipulate or promife 
for tbcmfelves^ although another Perfon is mentioned. 

CASE I. 

.... To ftipulate that any thing ftialJ be delivered or paid 
^ to a third perfon defignated by the agreement, is not to 
ftipulate for another. For inftance, if I contraft to fell you 
tftate for a thoufand pounds, which it is agreed ftiall be paid to 
Peter^ it is not for him, but for myfelf, that I make this ftipulation j 
Peter is only introduced into the agreement ns a perfon to receive 
the money for me and in my name, and is what the Reman jurifts 
call adjeSus solutionis gratia. 

(tf) Qgotkni quia aliom fifti promktit, fifc adjicit penam (puta vel renrom fuam, vcl 
kominem liberum) quaerittir, aor commlcutiur ftipulatlo t £t Cetfus ait, etS nor4 eft huie 
ftipuiationi adJitum, aifi ftetcrit, paaum dart; fm] id quanti, intereft Mi, concineri, et 
verwn eft quod CeKuR ait { aam^i alium Mi proiiuttir,bocproiRitdt, U fe aduruoi, ut fteu 
(A ySi AppcndiaHocIV, 

Tlie 
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The credit for that fum does not refidc with him but with me : 
when he rcteives it, it is on injr behalf and in my name ; and on 
his receiving it there arifes betd-cen him and me cither the contraft 
mandate, if my intention was that he fhouUl render me an account; 
or a donation^ if it was my intention to give it him; 


CASE 11; 


[ 58 ] ftipulating for another but for mylelf, when I 

ftipulate that fomething fiiall be done for a third perfon $ 
if I have a perfon;; I and appreciable intetell it flaall be done ; fup- 
pofe for inflance 1 have coLtraded with him to do it; Thus, if I 
have engaged to James to rebuild liis houfe in a certain time, and 
having other work to do> I contra£l wdth a mafon that he fliall re- 
build the houfe, I ftipvlatc for myfelf rather than for Jamesy and the 
agreement is valid : for as I am under an obUgation to him, and am 
anfwerable in damages if the work is not done, 1 have a real pcrlbn- 
al intereft that it fliall be done. Wht refore, in flipulating that thd 
irnnfon (hall rebuild the houfe of James^ it is only verbo terais that 
I ftipulate for James ; re ipfa and in truth I llipuiate for myftlf and 
for my own benefit. Si filpuler alii cum men ini'erejfety ait Marcel^ 
luSyJlipulaiiGUcm valet Cy L, 38. § 20j 2l, 22 , de verb. ohL 
^ j Even if I have not entered into tlic engagement wdth 
James before I made the agreement with the mafon, and 
tonfequcntly had no pcrfonal intereft in the fubjofib, yet as I Uiidet^S 
take to condufit the biifinefs of Jumesy and thereby render myfelf 
accountable to {a) hijn from the very time of the agreement, I be- 
gin thereby to have an intereft in the re^conllrutlioii : from wdience 
it follows, that I am deemed to ftipulate rather for myfelf tlian for 
and the contradb is valid, as I have a perlbnal intereft that 
the mafon (hall do in a proper manner the acl which I ftipulate to 
be doiic. 
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But if I ftipulate in niy owm name that a perfon (hall 
do fomething for another, without having either before^ 
br at the iime of the agreement, any perfonal intereft that it ftiall 
be done, this is really to ftipulate for another, and fuch an agree- 
ment is not valid in point of Iaw»^, [datis le for exterhury) forinftance^ 
if from mere regard for James I agree with a perfon who has a build- 
ing oppofitc to his windows, that he {hall whiten the walls in order 
to throw a greater light into the rhoms of Jamesy fuch an agreement 
iadll not give any right either to James y who is not a party to it, nor 
to myfelf, who, not having any peffonal and appreciable intereft io 


(j) Thii ii foihfided upon the contriAt nrgotiorum which is, where a perfon, 
without pretlous authority or diredliont, takes upon himfcif to tranfadi thd bulinefs of 
another, and if that otfae# afterwardi aflente, the fame conft^uentes enfiie as if there hid Ircen 
a preceding authority. 

X) 2 the 
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the execution of this agreement, cannot claim any damages for the 
non-performance of it. 
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CASE III. 

It is ftipulating or promlfing for ourfelves and not for 
another, when we flipulate or promife for our heirs, 
jflnce they are as it were the continuation of ourfelves. Hares per^ 
fonam tkfiinBi therefore there is no doubt we may ftipulate 

for our heirs, h^redi awere concejfum cjl, L. de pac'd* dot* J4* 38. 

Jf* de \'erh* ohli, 

^ ^2 1 that wc (lipidate efFeflually w!ien we ftipulate 

for our heirs in tltc elianu'-ler ami capacity of our licirs \ 
but if wc ftipulate for a particular perfon, who afterwards happens 
to become our heir, the flinulation is not ilicrcby rendered valid, 
L. dc paFl* [a*') 

{h) JultanXwx^ carried the rigour of this principle fo far as to de- 
cide, that when a debtor agreed with liis creditor that he (hould not re- 
quire the fum which was due to him cither from Ifunfelf or from 
his daughter, the ftipulation would not be valid with refpccl to the 
daughter, although ftie ftiouKl become th.e heir of the debtor. 
Bnmanan Is of opinio!i, and with renfon, tliar this too literal tlcci- 
ii on ought not to be followed, for when I llipiilate whth my credi- 
tbr, that he ilinll neither require from inyfc if nor from rny daiigl^tcr 
the money wliich I owe him, it ismnnifjft that I only ilipiilate for 
my daughter in the event of her becoming the debtor , now that can 
only be in the cafe cf her becoming my licir, and confcqucntly I am 
fuppofed to ftipulate for my daughter in her future quality of my 
heir, although tha.t is not cxprclTed. 

We (hall be dill further warranted In di fallowing this dccifion 
of Julian j as it appears that tlie Roman janjTs were not unanimous 
upon this queftion j Celjhs appears to liave thought diflercntly in 
the law, 33^- de pacl* (r.) 

^ ^ We may not only make a valid ftipulation for our 

heirs, but are commonly underftood to have done fo, al- 
though it is not exprefl'ed ; qui padfdiur fbi^ bitredique fuo padfd in* 
ielligitur* 

This rule is fubje£k to an exception : ift, When the objeft of 

(^i) Si padus tim ne a me nev% a Tttio petatur^ non proderet Ticlo etiam fi hsres extiterit, 
ex poft f»€to id confirxnari non pniefl. 

{h) Hoc Julianua feribit in patre, qui pa£tus erat ftc a fe neve a fUa petereturi cum fi!!r 
paui hxrcs extitliiet. 

(f) Avus neptis nomine, quam ex filio habebat,dotcmpromTit, et pa£luscft, neafet rtevt 
c filio fuo doi peteretur ; fi a coherede filii dos petatur, ipfe quidem exceptione Ci>n\cnti- 
onis tueodus Jion exit, Aliui vero exceptione conventients rede utetur ; quippe heredi 
confttU concenum eft, nec quicquam obltar, uni taotum cx bcredlbus provldere, fi herd 
fii, ;:i::cr s autsm non ronfuli. 
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the agreement is a fsi£t which is perfonal to him in whofe favour 
it is con traced, as if I agree with a barber to come to fliave me 
twice a week at my countryJioufe during the vacation : ad, (a) 
When it is clearly exprefled by the agreement, that the party engag- 
ing obliges himfelf in favour of the other party to the contraft, 
and not in favour of his heirs ; but this muft be clearly ex- 
prefled, and although the perfon in whofe favour I contraft an 
engagement is named in the agreement, it does not follow that the 
intention was to confine to liis perfon the right refill ting therefrom. 
It may be underftood on the contrary, that he is only named to in- 
dicate with whom the agreement was made, plerttmqtie perfena paRo 
injeritur^ mn ut perfon ale paBum fiat ^ fed ut demonfirctur cum quo pac-- 
turn fiat^ L. 7. § 8. W'iffcmhachy ad tit. fi\ de paclo. fw> 7. 

^ ^ We may alfo reftrain our ftipulation to one of our 

heirs, non ohfiat um tantum ex hatredibus provider^ ft hares 
fa cl us fity catcris autem non confuUj L. 33 for inftance, 

1 agree with my crc<litor that he fliall not demand his debt either 
from me or from my daughter, and 1 leave that daughter and a fon 
my heirs, the agreement will only take efleft as to the daughter, as 
being alone cornprifed in it, and the creditor may demand the debt 
from my fon, as to the part for wliich he is heir. 

It muft not, liowovcr, be always inferred from a perfon ftipulat- 
ing fora particular heir by name, that the intention of the contrac- 
ting parties was to reftrain tlie ftipulation to that perfon ; this may 
be very well inferred, if at the time of riie agreement the perfon 
making fuch a ftipulation knew that he would have other heirs, for 
in this cafe there does not appear any other rcafon for ftipulating 
for one in particular, than to reftrain the ftipulation to that one i 
on the other hand, if tlie party ftipulating for a particular heir, 
Jiad at the time of the agreement reafon to fuppofe that the 
perfon named would be Ins only heir, there is room to think that the 
name is onlyinferted in the agreement byway of mere enunciation, 
and not with a view to reftrain the efteft of the ftipulation to his 
perfon. This is fticwn by Papiniau in the following cafe ; 

Having married my daughter, to whom I promifed a portion after 
my dcccafc : under the fuppofition that I (liould not have any other 
children, and with the intention of inlUtuting my brother as my 
heir, I ftipulate in the agreement for the portion, that if my daugh- 
ter ihould die without children, during the marriage, (in wliich cafe 
the whole of the portion, according to the Digeft, would belong to * 
the hulband) my brother might, as my heir, retain a moiety of the 
portion. Having afterwards other children]^ whom I leave as my 

{a) There Is an intermediate exception foundei) on the technical mlw of the French law, 
the terms of which it is thonzht uooet'fla<y to infert.. . 

P3 heirs } 
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heirs; and my daughter having died without children* during the 
inarriage, the queflion arifes, whether my children may, as my 
heirs, retain a moiety of the portion ? The rcafoii of the doubt isji 
that the ftipulation is made for my brother by name, from whence 
it might appear that it was reftrained to his perfon, and to the ci fc 
of his being my heir ; but Paplman decides that my children arc 
juftihed in retaining a moiety of the portion, by virtue of the agrccr 
paent, becaufe in flipulating fpr this retention on behalf of my bro** 
ther, I am deemed, by uling the term my heir to have ftipulated 
for my heirs wliocver they might be, and to have named niy bro- 
ther wz/ww/iw, and, by way of indication, that I fuppokd that he 
would be my lieir. Pater qui dot cm promtftt paclns eji ut pt^l mortem 
fuam hi matrimonio Jiue Iwer^ defuncla filia portio doth apud heredem 
fuum fratrem renianeret ; ca conventio liberis afocero pojiea fufccptis^ et 
heredihiis tejlamento reli^is, per cxceptloucvi doll proderlt ; cum inter 
contrahentes ita aEiuni ftt^ ut heredibus coufuhiiur^ et illo tempore^ quo 
pater alios (Jilios J non habuit in fratrem fuum judicium fupremum con- 
tuliffe videatur, L, 40. § fuu jf. de Pact, Hierefore Cujas thinks 
that this decifion fliould take place whatever heirs I might happen 
Ifo leave, although they might not be my children. 

It remains to obferve, that wdien I lUpulate with my creditor that 
he (hall not demand what I ow^’e him, the ftipulation may very well 
be reftrained to one of my heirs, fo that he alone (hall be difeharged 
as to the part which will become due from him ; but when I ftipulatc 
with a perfon that he fliall give me a certain fum of money, or 
other divifible thing, I cannot reftrain the agreement to one of my 
heirs fo as to entitle him to tlie wmole. Sciendum ejl quod dariflipu- 
lemur y non pojfe per nos uni ex haredibus adquiriyfed nccejfe cjl omnibus 
adquiru L. ^ fin. jf.de verb. Obi. 

- ^ - This isa confcqucnce of the general principle that we can- 

^ not ftipulate effectively for another, except inafmuch as 

he wdllbe our heir, and in refpeft of his having that quality ; whence 
it follows, that he cannot fucceed to us as to the whole of the right 
pefulting from the agreemei;t, but only as to the part for which he 
is heir; it is otberwife with refpeft to agreements, the objeft of 
which is indiyifiblc, fuch for the moft part arc thofe which are in 
ficiendoy for as \n thofe agreements each of the heirs fuccccds to 
the entire claim by the nature pf the claim itfelf, which is not fuf- 
ceptible of parts, I may in ftipulating by name for one of my heirs 
in particular, enable him alone to fucceed to the whole of the claim, 
at cum quid fieri Jlipulemur^ unius perfonam reEle co^nprehendiy D. L* 
137. § 3. ; for inftance,if in felling an eftate to a painter, there is a 
claufe by which he obliges himfelf to me, and to one of my chil- 
dren and future heirs, to make us a picture of the circumcifion of 

our 
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our Saviour, of fuch a fize, and I fliould die before he had difcharg- 
cd the obligation, the child named in the agreement would fuccecd 
to the whole of the demand againft the painter. 

^ - In the fame manner as we are deemed to ftipulate for 

^ our heirs every thing which we ftipulate for ourfelves, we 
are alfo deemed to promife for our heirs, and to engage them to 
every thing which we promife, at leaft unlefs the objeft of our obli- 
gation is a perfonal aft, or there is fome claufe to the contrary. 

So, in cafe of divifible obligations, as we can only ftipulate for a 
particular perfon, fo far as he fliall be our lieir, we can only oblige any 
one of our heirs as to the part for which he is our heir ; it is there- 
fore immaterial for a debtor to comprize in an agreement a particular 
perfon, who may be one of his heirs, for he is no more bound for 
the debt than the other heirs not named in the agreement. Te et 
Tiiium kavedem Uium decern daturum fpondes f Titii perfona fupervactih 
coinprehenfa enim folus haresextiterit ^ w folidum Unebitur^five pro 

partc^ eodern modo quo cateri coheeredes ejiis, X. 56. ^ ff. de verh^ 
obi. {a ) 


CASE IV. 

j. g - With refpeft to any thing belonging to us, we may 
make a valid ftipulution, not only as to ourfelves and our 
heirs, but as to our fucccflbrs in that property, under any particu- 
lar 

(tf) There is very little nmilltude between the heirs of ihe civil law and the reprefen* 
tatives of deceafed perfons, according to the law of England ^ fo far as relates to feveral of 
the fubjefls included in the preceding diviSon. The diviiibility or'indivifibility of obliga- 
tions upon which feveral of the preceding diftinftions are founded, and which is afrerwarda 
the immediate objedt of a very long difeuDion in Potbier^ is a fubjedt to which (here is not 
in the law of England any thing very analogous; neither does our fyftem fupply anything 
to which the obfervations concerning a ftipulaUon or promife for a particular heir can bs 
diredlly applied ; but in this as in many inftances, the nature and courfe of the reafoning may 
afford inftrudtion, which can be transferred to fubjedls very diiiimtiar to that which ia 
the immediate objedi of inquiry. 

In the Roman law, the heirs fucceeded to the obligations of the anceftors without 
any reference to the adequacy of the property. Where there were feveral heirs, and the 
nature of the fubjedl admitted of divifion, there were fo many diflind^ claims and dilUndb 
obligations ; the riitference between real and perfonal reprefentatives, which in the law of 
England is a fubjedi of much extent and imporUnre, was from the nature of the fyflem 
abfolutely unknown. 

In England^ the term htir is confined to real eftates, defeending by operation of law to 
perfons (landing in a certain relation of confanguinity to the perfon deceafed. The right 
of adlions, which defeends upon heirs, is confined to fuch covenants as have an immedi- 
«te relation to the property fo defeended. The right of adlion agaiiifl heirs ia allowed upon 
all engagements by deed where the heirs aie fpecially named to the extent of the property 
defeended ; but not upon any contradl not by deed, or by which the heirs are not fpecially 
siained, or beyond the extent before mentioned. 

The deceafed is, as to his perfonal property and obligations, reprefented by bis executors’or 
gdminiflratori. In general, the executor is a perfon appointed by the will of the deceafed $ 
thf i4aiuiiflnttor| one appointed in cafe of inteftacy by the fpiritual court: but a perfoit 

P 4 latcimed^ 
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lar title, who arc comprized under the name of a^anUcaufe; which 
is ufed in contra£i:s ; and this not to ftipulatc for another. For 
inftance, I may make a valid agreement that you ftiall never put in 
force either againft me, or againft my heirs or ayant-^catije^ the 
rights of fubftitution which may at fome future period attach 
in your favour with refpeft to fiich an elUte ; and this agreement 
will be valid even with refpeft to thoic who may afterwards acquire 
the eltate from me under a particular title. 

This is indubitable with refpett to thofe who acquire under an 
onerous title ; for, being under an obligation of warranty to them, 
1 have an intereft that you fhall not give them any difturbance ; 
which is fufficient to render what I ftipulate for them a llipulation 
for myfelf : but the decifion alfo holds good with regard to thofe 
claiming under me by way of donation-, L, 17. § 

(i) i although I am not under any warranty to them : for the in-. 


interxncddiing without au^hority with the prope-ty is chAvj;eable as executor, c?nd is caMcd 
executor of his own wrong. There are alfo aununitlrationi., liiough there is no itiicflucy, in 
Several cafes : as, an adminiliration* with the will annexed, where no executor i.j named, or 
the executor declines ) an adminillra ion of the gnots not (dc /mortis non) admlnidered by a 
deceafed executor ; an adminii^tation duting the infancy or abfence of the executor. Inge- 
sieral, the executor or admin iltrator fucceecix to the rights acquired by contradl in favour of 
the deceafed, unlcfs they are cither incident to the real clfatc dcfcended to tlie heir, or devifed 
by will, or of a nature which is per fonal to the party himrtlf, fuch as thofe above alluded 
to by Politer ; and to the extent of the property he recuv^B, he Is anfwerabie for all the en- 
gagements entered into by the deceafed, whether by deed or otherwife, and without being 
particularly named in the obligation, unlefs the undertaking ij in iis nature perfonal to thp 
contrafting party } but however perfonal a contract may be, if it is violated in the life-time 
of the party perfonally entitled or pcrfonally bound, I conceive it to be clear, that the right 
of idtion acquired or incurred by its violation devolves upon the reprefentatives. Some 
trations may be ftated from the Engtjb law, of contracts perfonal in their nature, and texmi- 
nating with the death ofthc party. Such is a contraft of apprcnticefliip, which is fiduciary, 
And to genera] purpofes ceafes with the death of ilie mafter, though for fome particular 
purpofes, principally arifing ffom the law of fctilcmcnts, it may be allowed to fubfift fo as 
to be productive of its effeCts, if in faCt aCled under, but not fo a»to induce any cotnpul- 
fory obligations. A bond was given for the fidelity of a clerk, with a condition to account 
for all money received for the obligee, his executors, &c. This was ruled to be confined to 
a fervice tothc obligee, audio accounting after his death to the executors for money received 
in his life-time, and not to extend to a continuance in the fervice of the executor, after the 
death of the obligee. Bader v Parker, i T. R, >87. Cooke affigned fome ^finefs in the 
▼ending of ncwfpapcrs to Calcra/t, and covenanted that he {Cooke) would not afterwards 
fell any newfpapers ; Ca/cra/t engaged to pay to Cooke, and to his wife after his deceafe, Si* 
n week. The vilife having fued as adminirtratrix for non-payment to her after her hu/band’® 
death j Calcrejt alleged as a defence, that file had fold newfpapers contrary to the agree- 
aient. it was held, that thi covenant by Cocke was only a reftridtion laid on himfcif, and 
muft expire with his life. Suppofe (faid the Court) he had made a ftrangcr his executor, 
who was a newfman, fiial! that executor be hindered from being a newfman ? Certainly 
not. Cooke y, Caleraft, ’ip Witf. 1%o, 

^ («) A right of fubfiituiioo in civil law has a confidcrable analogy to a conditioniil liinita- 
tion, and alfo to a remainder in the law of England^ 

fiee the paflage referred to in No. 68. Paffum Conventum, &c. 


tcrcll 
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tereft which I have in preferving the frec-difpofition of what belongs 
to me is fufficicnt to enable me to make a valid agreement with you, 
<hat you fliall give no difturbance to thofe to w'hom I think proper 
to difpofe of it, by whatever title I May do fo. 

gg ^ In this agreement, and others of a fimilar nature which 

^ we make with reference to any thing which belongs to us, 

we may not only ftipulate cfFeflually for our fucceflbr {(iyanUcaufe\ 
but we are even underftood to do fo although it is not exprefled ; 
whether the agreement be conceived in rem^ as when it is faid, in 
a tranfafliion («) between us, that you will never put in force the 
pretenfions which you may have to fuch an eftate, without faying 
againft whom ; or whether it be conceived in perfonam^ as if you 
were to fay that you would never put your pretenfions in force 
againft me : in both the one cafe and the other I am deemed to 
have ftipulated for my fuccelTors, even by particular title, even by 
donation. Pafftum conventum cum venditore ftc in rent conflituatur^ 
fecundum Proculi fententiam^ et emptori prodejl. Secundum autem 
Sabini fcntentianiy eiiamft in perfonam conceptum ejl^ ct in emptorem valet^ 
qui hoc cjfe exijlimat ctfi per donationem fncaffio faEla fit. L. ^7*§ S* 
jf. de paH. The reafon is, that in ftipulating for myfclf I am un- 
derftood to ftipulate for all thofe who reprefent me. Now not only 
my heirs, but all thofe who fuccecd eitlier, mediately or immediately, 
and by whatever title it may be, to the eftate which is the objeft of 
the agreement, reprefent me fo far as relates to that eftate. 

g ^ If I ftipulate nomhiathn for my heirs, I am not under- 
ftood to ftipulate for thofe who fuccecd to me under a 
particular title ; in this cafe inclufw uni us fit exclufio alteriiisy the ex- 
preflTion of my heirs^ excludes the other fucceflbrs. For inftance, 
if by a tranfa£l:ion with the lord of a feignory of whom I hold my 
eftate by way of fcrvice, I agree that upon any defeent of any 
eftate, he fliall not require from my heirs more than one piftole 
by way of relief ; this agreement wdll not avail a third perfon 
who afterwards acquires the eftate from me or my heirs under 
a particular title. It w’ould be otherwife, if in the claufe no mention 
was made of heirs, and it was faid indefinitely that he fliould 
never require more than one piftole, or if after the term heirs there 
was an et cetera. In either of thefe cafes the claufe would extend 
to all fuccelTors generally (6). 

§IIL What 

{a) Tranra^llon In the civil law means i compromlfe. 

(^) By the common law of England no adion could be maintained by or againft per* 
ipns fuccceding to any eftate by grant or aflignmen*' : but by ftaCute 38 Hen. 8. c, 34. the 
grantees of a reverfion expeftant on any leafe are entitled to the fame remedies, and fubje^ 
to the fame anions upon any covenants contained in fuch leafe, as the grantors. 

Severfd rules have been formed upon this fubje^, rerpedting covenants which do or do not 

run 
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§ III. What concerns another Perfon than the Contracting Parties ^ may 
be the Mode or Condition of an jigreement although it cannot be tie 
Object of it. 

- - The giving any thing to a third perfon, and generally 

^ any thing which does not afFe£t the perfonal intereft of the 

party ftipulating, cannot indeed be the objeft of the contradl, but it 
may be in conditions or in modo. 

Therefore, though I cannot in my own name make a valid ftipula- 
tion that you fhall make a prefent to James of Meermaifs Thejatirusy 
for that is to ftipulate for another ; it is to ftipulate a thing in which 
I have not any intereft ; I may efFeftually ftipulate, that if in a 
particular time you do not make fuch a prefent, you lhall pay a 
hundred additional piftoles {a) upon the purchafe which you make 
from me ; for in this cafe the prefent to James is only'a condition : the 
objcft of the ftipulation is that you fhall give me a hundred piftoles, 
and this I ftipulate for myfelf, and have an intereft in. This 
agrees with what is faid by jujtinauy tit. de inut.fip. § 20. jllteri 
fipulari nemo potejl : plane^ ft quis velit hoc facer e^ pcenam f ipu* 
lore convenity uty nift faCtum ft ut ef comprchenfimy committaiur ptenee 
fipulatio etiam ei cujus nihil interef. 
j. ^ What concerns the intereft of a third perfon may alfo 
be in modo \ that is to fay, that although I cannot direftly 
ftipulate what concerns the intereft of a third perfon, neverthelefs 
I may alienate my own property with the charge, that the perfon to 
whom I give it (hall do fometjbing which concerns the intereft of a 
third perfon. For inftance, though I cannot ftipulate in my own 
name direftly that you fhall make a prefent to James of Meerman*s 
Thefaurusy I may cffedually give you a fum of money or other tiling 
fubjeft to the charge of making fuch a prefent. 

According to the principles of the ancient Roman law, the effeCt 
of this condition w'as confined to my having a right, in default of 


run with the land ^ or in other words, which are tranfoniflible to the perfon taking the 
or are confined to the immediate party to the conuradt or his reprefentativet | and alfo 
rerpediing cafes where a/Tignt are or are nut eiprefsly named in the covenant. But J conceive 
that there are many cafes in which, though no adlion of covenant may be maintained for 
want of that privity which may he requtfite, a court of equity would interpofe to reftrain 
the infradUon of an agreement refpeAing the property. 

In the inftance adduced by Pettaer in the left fentence, I think the conftrudllon 
which he gives is contrary to the tnteiit, and that if an obligation would extend to general 
fucceftors, without any mention of heirs or fucuflbrt (ayant caufe) it would have been 
aoore fuitable to apply the rule, utile ah wuiili mn vitiatufy than the rule^adduced of iuclujk 
umu\ fit exclufio ahtrm. 

(d) The expreftioaor PuMariu thiiand other iaftqoccs it, for the pot of wine of 4 
bargain.'* 
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your fulfilling the charge under which you had received the money 
or other, thing from me, to reclaim what I had given ; for, ns I had 
only given it, and you had only received it with fuch a charge, there 
arifes an implied agreement that you lhall reftore it unlefs'you 
accomplilh the charge, and I am intitled to an aflion for the repetU 
tion of it, called cottdiSfio (feu repetitio) oh caufam datiy caufa non 
ecuta. 

For the reft, according to the principles of this ancient law, the 
third perfon who was no party to this contraft of donation, fubjed: 
to the charge of your giving him fomething, had not any action 
againft you for the recovery of it : and this was founded upon the 
principle that coritrafts have no efFecl except between the con- 
tra£ting parties ; hence it follows, that no right can arife from a 
contract to a perfon who was not party to it : but according to the 
conftitutions of the Emperors, the third perfon in whofe favour the 
donor impofed a charge on his donation, has an adtion againft the 
ilonatary to compel him to execute it. . This we learn from /. 3. 
Cod. de donat. qua fuh modo {a). 

P Thisengag< merit which the donatarycontrafts in favour 

of tiie third perfon to nccomplifii the charge under which 
the donation was made, is an engagement which is not in fa£b pro- 
perly formed by the contraft of donation, as the contraft cannot in 
itfelf and propria virtute produce an engagement in favour of a third 
perfon who was no party to it, and give him any right in the fub* 
jeft. The engagement is formed by natural equity, becaufe the 
donatary cannot without violating fuch equity, and without perfidy, 
retain what was given to him and not accomplilh the charge under 
which it was given, and to which he fubmitted in accepting the do- 
nation. Therefore, the afrion is called, in the law referred to, 
aBio utilisy which is the name given by the Roman jurifts to a£lionft 
which have no other foundation than mere equity, qua contra fubtili- 
tatem juris y utilitate it a exigentCy ex fola aquitate concedebantur. 

j. - Hence arifes another queftion, whether after giving you 
any thing with the charge of reftoring it to a third per- 
fon in a certain time, or of giving him fome other thing, I can rc- 
leafe you from the charge without the intervention of fuch perfon, 
who was no party to the ad, and who has not accepted the liberality 
which I exercifed in his favour. Writers are divided upon 


(a) ** Quot'ies donatio its cortficitur ut pofttempus, id, quod donatum eft, alii reftituatur, 
veteris juris audioritate referiptum eft, fi i« in quern liberaliutis compendium conferebatur, 
ftipulatUB non fit, placiti fide nun impleta ci qui liberalitatis au^or fuir, vcl haeredibua 
cjus condidlitim adlionis perfecutionen competere. Sed cum poftea benigna juiii 
pretatiooe divi priiicipes ei, qui fUpulatiis nonfit^utilein adtionem juxta^donatoris volonla* 
tpi CQXDpctere adaiferist**. 

tbis 
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this queilion. Grotiusde Jure Belli et I9> decides it 

in the siiBrmative. This is alfo the opinion of Bartolus^ of Duaren 
and many other dodlors, and particularly of Ricard^ Traite 
di Subjlitut. p. J. 4. The reafon upon which they ground 
their opinions is, that, the third perfon not Iraving intervened 
in the donation, the engagement which the donatary contrafts in 
his favour is contradled by a concurrence of intention in the 
donor and donatary only ; and confequently may be diflblved by 
an oppofite confent of the fame parties, according to the princi- 
ple that fiihil tarn naturale ejt^ quaqiie eodeni fuodo dijfolvt quo coUigata 
funU The right acquired to the third perfon is then according to 
thefe authors, not Irrevocable, becaufe, being formed by the folc 
confent of the donor and* donatary without the intervention of the 
third perfon, it is fubje£l to be deftroyed by the deftruftion of this 
confent, produced by an oppofite confent of the fame parties. Tlic 
right only becomes irrevocable, when the death of the donor, render- 
ing an oppofite confent impofTible, the confent by which the right 
was formed is no longer fufceptible of being deftroyed. 

The contrary opinion has alfo its defenders. It is that of iwZv- 
fusus^ contr. VIII. 89., and the doftors cited by him. The reafons by 
which they fupport their opinion are, that the claufe cf the acT: of 
donation which contains the charge impofed upon the donatary, in- 
cludes a fccond donation, or a fidei-ccmmifliiry donation by the 
donor to the third perfon. This fccond donation, without the in- 
tervention of the perfon in whofe ftivour it is made, receives its full 
perfeftion by the firft donatary accepting the donation fubjefl to 
the charge, fince by that acceptance he contraGs, in favour of the 
third perfon without the intervention of the latter in the aG, an en- 
gagement to accomplifh the charge. From this engagement arifes 
a right, which is acquired by the third perfon, to demand that tlie 
charge fliall be acconipliflicd ; this right is irrevocable, and it (hall 
not be in the power of the donor to difeharge the firft donatary in 
prejudice of the riglit acquired by the third perfon 5 for the claufe 
which includes the fecond or lidei-commiflary donation, making 
part of an aG of donation inter vivos^ the fidei-commiflary donation 
included therein is of the fame nature, and confequently is a donatio 
inter vivosy and confequently irrevocable. It ought then to be iio 
longer in the power of the donor to revoke it, by difeharging the firft 
donatary from the charge impofed upon him, and from the engage- 
ment which he has contraGed in favour of the fecond. With re- 
gard to the rules of law relied upon in fupport of the oppofite opi- 
nion, ^uaque eodetn inodo dijfolvuntur quo colligata funt. confenfu 

cofitrahuniur confenfu dijfolvuntur ; thefe rules only apply as between 
the contraGing parties y and not in prejudice of any right acquired 

by 
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by a third perfon. This refults from the laft law ff. de paEf.^ which 
decides that the furety who has acquired a legal exception [un droit 
de fin de non recevoir) by an agreement between the creditor and 
the principal debtor, cannot be deprived of that right by anoppofite 
agreement of the fame parties (a). , 

This laft fentiment is confirmed by the new ordinance of fub- 
ftitutions, /tfr/ i. art. 1 1 and 12. but the queftion, being only decid- 
ed by this ordinance in refpeft to future difpofitions, remains en- 
tire as to everything which hadprevioufly taken place ( 4 ). 


J IV. A Perfion may Jiipulate or promifie by the Minijlry ofi a third Per-* 
Jon ; which is not Jliptdaiing or promifiingfior another. 


j. ^ ^ What has been hitherto faid as to our only being able 
to fVipulate or promlie for ourfelves and not for another, 
is to be underftood as applying to contrafts which we make in our 
own name ; but we may lend our miniftry to another perfon, for 
whom we may contraft, ftipulate, or promife j and in this cafe it is 
not we, properly fpcaking, who contraft, but the other perfon who 
contracts by our miniftry. 

Tlius, a tutor wdicn he contrafts in that quality, may ftipulate 
and promife for Ills minor ; for it is the minor who is deemed to 
coiura<!:i, ftipulate and promife for himfeif by tlie miniftry of his 
tutor 5 t!ie Jaw giving a cliaraflcr to the tutor, which makes hir 
ads be confidered as rhofc of his minor in all contrads relating 
to the adminiilration of the tutelage. 

Tt is the fame with refped to a curator and every other legitimate 
admlniftrator. It is t;lic fame with an attorney (r) [procurenr) for 
the procuration (or power of attorney) which gives him the name 
of the perfon for whom he coinrads, makes the perfon giving it 
be confidered as coiitrading liimfelf through tlic miniftry of the 
attorney. i 


j- - If I contract myfelf in the name of a perfon who had 
not given me an authority, his ratification will in like man- 
ner make him be confidered as having coutraded himfelf by my 


(m) Si reus poflquam pa£lus Cii a fe non pett fuuniam (ideoque f oepit id pactum fide- 
juiTori qur’qus prodefl'e) padtus fit, ut a fi pni liceat, an utilitas prior.s padi fublata fit 
fi deju/rori, quarfirum eft. Sed verius eft fctncl adquifium fidcjulToii padli cxceprionem ultc- 
rios [ci] invito exterqueri non poffe. 

((t) 1 conceive it to be perfcd^ly clear according to the law of England as a general pro* 
poficion, that where a right is acquired to one perfon by the agreement of two others, fuch 
right cannot be afterwards defeated by the afl: of the parties originally contracting, in 
the particular cafe of the furety cited from the Digeft, there can be no queftion but 
that fuch would be the dccifion. 

(f) The word Attorn^ is here ufed In its moft gcnct^i fenfe, as a perfon a^ing in the 
place of ano*h r, and nui u. Its more ufual fenleof a profefiional perfon. 

miniftry 5 
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miniftry ; for the ratification is equivalent to an authority* 
mandato emparatur^ 

If he does not ratify the agreement it is void as to him* but if I 
undertake for him* (Ji je me fuisfait foH pour lui ^ ^ if I promife that 
he fliall ratify it, this promife is an agreement which I make in my 
own name with the perfon with whom I contradl, and by which I 
am in my own name obliged to obtain fuch ratification; and 
in default of my obtaining it, I am obliged to anfwcr for his da- 
mages {a ) ; that is to fay, for every thing which he lofcs or is difap- 
pointed of gaining for want of ratification. 

C T order to conlidcr a perfon as contraftlng by the mi- 

niftry of his tutor, curator, adminiftrator, &c. it is requi- 
fitc that the centraft ftiould not exceed the power of thefe perfons* 
For inftance, if a tutor, in his quality of tutor had, without the de- 
cree of a judge, fold an eftateof liis minor, the minor would not be 
deemed to have contradled by his miniftry, and no obligation would 
enfue againft him ; the fale of eftates being an aft which is beyond 
the authority of a tutor. 

So for a perfon to be confidered as contra£ling by the miniftry of 
his agent, the agent muft have aded within the limits of his com- 
miflion. If he has exceeded them, tlie perfon in whofe name he 
contrads is not confidered as having contraded by his miniftry, un-- 
lefs he afterwards ratifies the contrad. 

- - It is evident that a perfon exceeds the bounds of his 

authority, if the thing which he does (lifters from that 
which he is authorifed to do, although it may be more advantageous. 
If I authorife a man to buy a particular piece of land at a limited 
price, and he purchafes another more valuable at an inferior price, 
afluming to do foon my behalf; this, although more advantageous, 
will not be obligatory upon me, and I fliould not be confidered as 
having made the purchafe through his miniftry, unlefs I was after- 
wards willing to ratify it. i. 5. § 2. mandat (i). 
j. g - An agent alfo exceeds the limits of his commilTiorf 
when he docs the ad appointed, but upon terms lefs ad- 
vantgeous ; as if being authorifed by me to purchafe at ten pounds, 
he engages for twenty, I fliould not be dee^ned to have contraded 
by his miniftry, not obliged by the contrad, becaufe he had eitceed- 
cd the limits of his authority. 

Ncverthelefs, if he offered to put me in the fame fituatlon which I 
(hould have been in if he had kept within his authority, as by in- 

(«) The Trench Wntert always ufethe phrafeof damaget and' inurefli^ 

Si mandavero tibi ut dmum Sy'anam centum emercs^ tuque Tttianam emerit loiige mt* 
joris pretti, centum taadii, aut etiam minorii ; nun vHerta hnplefiemaiKiatuin. 

^ aemnlfying 
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demnifying me from the difference^ I (hould be obliged to ratify it. 
Zr. 3* $ 2. & X. 4* ff. mandat (a). It is clear that a perfon does not 
exceed the limits of his commiflion by contra£ting upon terms 
more advantageous than were prefcribed. X». ff* f. diSt. 
tit. (i). 

£ 2 contraft made by my agent in my name would 

be obligatory upon me if he did not exceed the power with 
which he was oftenfibly invefted ; and I could not avail myfelf of 
having given him any fecret inftru^Iions which he had not purfued* 
His deviation from thcfe inftrudiions might give me a right of ac- - 
tion againft himfelf, but could not exonerate me in rcfpefl: of the 
third perfon with whom he had contrafted conformably to his ap-^ 
parent authority; othcrwife no one could be fafe in contra£ling 
with the agent of an abfent perfon (c). 

r gQ n Por the fame reafon, although the authority (hould be 
revoked, the perfon who had given it would be liable to 
another contradiing with the agent without notice of the revoca- 
tion. 

- gj - Likewife, although the commiflion terminates by the 
death of the perfon giving it, and there appears a repug- 
nancy in fuppofmg me to contradi by the miniftry of another^ who 
after my death contrails in my name ; yet if he contradls in my 
name after my death, but before it could be known at the place 

where 


(a) Quod preMum ftatui tuque plans cmlftl, quldam negavfrunt, te mandat! habere 
p^ionem, etiamli paratus efTcs, id quod <excedtc remitrere. Namque iniquum e/V, non elle 
mihi cum illo aOionem, fi nolir, ilii vero fi velit mecum elTe. /. 4. Sed Procuius rede 
cum, ufqus ad pretium Satufum a«lturuni cxiSimat ; qux fententia fane benignior eft. 

(/>) Meihrwttm canfa rnandantis poteft, fi cumtibi mandafTcm ut Stkhum decirn 
emereSfXn eum minoris emer'is, vtl lantidcm ut aliud quicquam fervo accedeitt : utroque 
eniir. cafu auc non ultra prentimi aut inira pretium fccifti. 

(f) This fubjedl is accurately confidereJ in the cafr of Fenn and Harfif 9 n^ 3 7 *. R, 757. 
Where Mr. Jufticc jijhurfl, aJveiting to the diflercncc between general and particular agents, 
fald, that if a perfon k; epi/ g a livery flabic directs his fervant not to warrant a horfe, and 
tbc fervant, notwithftanding, does warrant him, the maftrris liable, becaufe the fervant was 
a^ing within the general fcope of his authority, and the Public cannot befuppoled cognisant 
of any private converfation between the mafter and the fervent ; but if the owner of a horfe 
were to fend a ftranger to a fair, with exprefs dirr^ona to the latter not to warrant hioi, 
and the latter ad^ed contrary to the orders, the purchafer could only have neourfe to the per- 
Ion who actually fold the horfe ; and the owner would not be liable 90 the warranty, becaufe 
the fervant was not adling within the fcope of his employment. And Mr. Jufticc 
faid, that he agreed that there was a wide diftindlion betsreen general and particular agenta. 
Ifa perfon be appointed a general agent, as in the cafe of a fador for a merchant refiding 
abroad, the principal is b:;und by his afti. But an agent confticuted fo for a particularpur* 
poCe, and under a limited and circumferibed power, cannot bind the principal by any ad In 
wlucb he exceeds his auibority ; for that would bate lay, that me man cgnld bbd another 
againft hii confent^ 

The 
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where the contraft is made, fuch contraft fliall oblige my fuccef- 
for as if I had adiually contracled by the miniftry of this agent {a). 

For this and the preceding decifion we may deduce an argument 
from its being legally eftabli/hed, that a jxiyinent made to an agent 
is valid though after the death of a principal, or the revocation of 
the authority, if the death or revocation were not known. L. 12. 
§ 2 . and L. 32. jf- de folut {b). 

j- - Wecontrafl: through the miniftry of another, not only 
when a perfon merely lends us his miniftry by contrafUng 
in our name and not in his own, as when we contraft by the miniftry 
of a tutor, curator, agent, &c., in tlieir quality as fuch. We are 
alfo deemed to contrafl: by the miniftry of another, though he con- 
tra£ls himfelf in his own name, when he contra£ts in relation to the 
affairs which we have committed to his management j for we are 
fuppofed to have adopted and approved, before hand, of all the con- 
tradis which he may make refpccling the affairs committed to him j 
as if we had contra fted ourfclvcs, and are held to have acceded to 
all the obligations refulting therefrom. 

Upon this principle is founded the a8io exerettoriay which thofc 
who have contrafted with the mailer of a fliip for matters relative 
to the condudi of fuch ihip, have againft the proprietor who has ap- 
pointed themafter. 

Upon tlie fame principle is founded the a&io injlitoriay which thofe 
who have contra£lcd with the manager of a commercial concern, ora 
manufadlory, have againft the employer {Ic commettant ) ; and the 


The quefUon in the i.nmt: iiate cife whether a perfon employed Co get cafh for 
a bil', bound his principal by i'<tying chat be would iodemnity a third perfon if he in- 
dorfed the bill ; whilft ic appe^red that the authority was accompanied with an exprefc 
declaration that the peifons giving ic would not indorfe the bill, the majority of the Courc 
of King's Bench were of op-nion that they were not bound j but when it was found* 
Upon further inqui:\, r hat char was not the fa£V, and the direftlon was only general to 
get the bill difcounied, the fame judges held, that as the defendants had authorifed the 
party employed 10 get the bill dlfcounted without reftraining hts authority as to the mode 
of doing it, they were b^und by his a£ts. 4 T. JH, 1 77. 

(a) I do no; think this decilion would be admitted by the courts in England^ If the 
contract is enforced, it mu(b be either as the adk of the party dcceafed, or of his executor. 
The 'hrft fuppofition Is abfurd, and the other imputes to the executor an aflent which he 
has not given ; and which if he does give, induces a perfonal obligation againft himfelf. 

{h) Sed et fi quis mandaverit ut Titio folvam, deindc vetucrit eum accipsre, folvam, 
liberabOi-^ fed ft feiero, non liberabor. 

Si fervus peculiar! nomine crediderit, eique debitor cum ignoraret dominum morcuutn 
efle ante aditam heredicatem folveric, liberabitur. Idem juris eric et fi manumifTo fervo 
debitor pecuniam folverit, cum ignoraret ei peculium concelTum non eftik Neque intereric 
vivo an mortuo domino numerata fit; nam hoc quoque cafu debitor liberabitur : ficut it 
qoljiiffttsefta credicore pecuniam Titio folvcre quamvU creditor moCuus fuerit, nihiloi- 
aiinui redte Titio folvit, fi modo ignoraveric credicorem moi tuum cAe« 


of 
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aEtio utilis injlitoriai which relates to contra£ts made with a manager 
of any other kind. ' Thefe aftions will be treated of infra, part 2, 

6 . § 8 . (^)« 

Obfervc, there is a difference between thefe managers and tutors* 
curators, fyndics, &c. Wlien thefe managers contrafl:, they con- 
tra£t themfeives and enter into a perfonal obligation. Their em- 
ployers are only regarded as acceiTary to their contrafts, and to the 
obligations refulting from tliein 5 whereas the others do not con- 
traft themfeives, but only afford their miniliry in contraftlng, 
and therefore do not oblige themfeives but only tliofe who contradt 
by their miniftry. 

We are alfo deemed to contradb by the miniftry of our 
^ ^ partners, when they contraft or are regarded as contradl- 

ing for the affairs of die partnerfliip : for, by entering into the part- 
iierflilp wit]\ diem, and permitting them to tvanfadf the bufmefs of 
it, we are deemed to have adopted and approved beforehand of all 
the contracts which they may make for the aflairs of the partner- 
fiiip, as if wc had contrafted jointly with them, and we have acced- 
ed beforehand to all the confequent obligations. 

A partner is deemed to Contrudl for the affairs of the partnerfliip 
whenever he adds to iiis fignature the wor<is and Company, although 
afterwards the contraft does not turn to the benefit of the pnrtner- 
fhip. For inftance, if he borrows a fum of money, for which he 
gives a note with the words and Company aeWed to his fignature, al- 
though he has employed tlie mo!icy in his private affairs, or loft it 
at play \ he is ftill deemed to have contrafled for the affairs of die 
partncfftiip, and conftqiiently oblig^'s his partners as having borrow- 
ed die money jointly with him, and as having contracted by his 
miniftry. For his partners muft take the ce-nfequence of having 
entered into their engagement v/ith fuch a perfon ; but tliofe who 
contiii£l: with him ought not to be deceived and fuffer by his w^ant 
of fidelity. 

The fignature and Company docs not liowever oblige my partners* 
if it appears by the very nature of the contraft that it does not con- 
cern the affairs of the partnerfhip ; as if I put that fignature to the 
leafe belonging to myfelf and not to the company. 

When the partner docs not fign and Company, he is deemed to 
have only contradfed for his own private affairs, and docs not bind 
his partners, unlefs the creditor fhews by other proof that he con- 
trafted in the name of the partnerfliip, and that the contrail adlual- 
ly related to the partnerfhip affairs. (^)- 

(a) In the contra^s here referred to may be Created as the immediate aQt 

of the parties really concerned ; and the employment of the perfon making i he engage- 
Blent is, in fuch cafe, maely matter of proof. The rule facit ptr aliumfadt Jet$ 
•arried through. 

(^) The laft of thefe alone ii requlfite according to the law of knglandt 

VoL. L E 
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r 84 1 ^ ^ community of property witli her 

hufband, flie is deemed, as to her Ihare of the common pro- 
perty, to contrafi in conjunftion with him, and by his miniftry, in 
all the contracts made by him during the community (a). 


ARTICLE VI. 


Of the Effect of Contwicls. 

p g - Contrnds produce obligations. The general efleft of 
obligations will be confidered infra ch. 2. At prefent wq 
fliall only take notice of a principle peculiar to contradls and all 
other agreements. 

This principle is, that a contra £l 'has no errldl: exce))t with re- 
gard to things which are the objeft of the agreement, and to the 
contradling parties. Anhnadvertendum ejl tie cofivcfitioy in alia re 
faBa aut cum alia perfondy in alia re alidve perfona mceat. L. 27. 
$ 4 -/'- depaB. 

£ 86 ] reafon of the firft part of the principle is evident. 

The agreement, being formed by the intention of the con- 
tradling parties, can have no efFedt except with regard to what thofc 
parties int^ded and had in view. 

We may adduce as an example of this firft part of the prijiciplc, 
ftipulations of feparate property : when upon a marriage coiitradl 
, 1 bring a certain fum into the community, and ftipulate that the 
remainder of my effedls fliall continue to be my own feparate pro- 
perty \ this agreement will not have tlie eflcdl of excluding from 
the community the fucceffions which may fall during the marriage, 
becaufe it had no other objed than to exclude the refidue of vi'hat 
belonged to me at the time of the marriage ( 4 ). See other examples 
in L 27. § 7. 1. 47. J 1. 1. ^ 6 .ff,depaB. etpaffim (r). 


(j) The community of property between huiband and wife, to which the allufions in this 
Ireatife are very frequent, is not analogous tothecourfe of the Eng'iJhLw, 

{b) It muft be obferved, that this illuftration is independent of any qtieiUon of conllruc- 
tJon, and fuppofes the intention to be afcertalned. I think it is prjbabie that upon the con- 
flrudlion of an agreement, that a wife ihould have the feparate difpofal of her etledts beyond 
a given portion, our courts would prefume that the intention exprefl'ed in general ternis 
wai to comprise future eflFedls. 

(r) L. 17. § 7* Si gencrallter mihi hominem debeas, et pacifear ne Stlcbum petam* 
Stichum quidem petendo, padii ezeeptio mibi' opponetur, alium auiem hominem fi petanr, 
rcAe agam. 

L.47. §T. Lucius Titius Galum Seium menfutarlum, cum quo rationem implicitam 
Jubebat propter accepu ec daU debitorem fibi conlUtult, et ah eo eprlloiam accepit in hsee 
verba s Ex rMtiont mtttfx, fuem meum kabuifti m biOK t» t,$Mtro£iibus pluribut remanfi^ 

rujut 
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The feafon of the fecond part of the principle is not 
^ ^ lefs evident ; the obligation which arifes from agreements 

and the rights which refult from them, being formed by the con* 
fent and concurrence of intention of the parties, they cannot 
oblige or give a right to a third perfori, whofe intention did not 
concur in forming the agreement. 

The a5th law, code de furnifhes an iriftance of this fccond 
part of our principle. I agree with my coheir that he lhall take 
upon himfelf the whole of a certain debt due from the fucceffion ; 
this agreement lhall not hinder the creditor from demanding the 
debt of me, with refpe£t to the part for which I am heir ; for the 
agreement can have no efFe£l in relation to the creditor who was 
no party to it. Dehtiorum paBionibus crefiitorum petitio nec tclli nee 
initini poUjt, DiB. loc. We might adduce an infinity of other ex- 
amples. It is no conttadidiion to this principle, that a partner may 
bind his aflbeiates ; a faftor his principal •, a hulband his wife *, forj 
as we have feen in the preceding article, thefe perfons are confidered 
as having thcmfelves contracled by the minillry of the afibciate, the 
agent, or the hulband. 

P gg - There might appear to be a ftronger ground for op- 
pofiiig to our principle what is obferved with refpedl to 
coiit rafts d'attermokmenty by which a debtor, vdio declares himfelf 
incapable to latisfy#iis debts, makes an agreement with three-fourths 
of his creditors (the computation of which is made non pro numero 
perfomrtwiy fed pro ctmiub dehiti). The agreement, which contains 
terms of compolition and a remillion to the debtor, may be oppofed 
to the other creditors, although they are no parties to the contraft : 
and the debtor by a regular procefs may obtain a declaration, that 
the agreement ftiall extend to them, without prejudice to theit 
hypothecations and privileges. Vide the ordinance of 1673, and 
1 . 7. § 19. 1 . 8. 1 . 9. l.'io.Jjf. de paB (j). 

This 


runt apud me ad menjam meant trecenta ofiogmta fex et ujura qua empetirint \ fummant 
auheerum quam apud me tacuam habes^rtfundam tibi p quod infltumentum ante emipitm 'id 
eft feriptum) cujujeunque Jumma ex quacunque caufa -^pud me remanjtty •vacuurhet pro cancel iata 
habebitur, Quzefitum eft cum Lucius Ticius ante hoc chirO|$raphum heio nummulario 
mandaverat, uti pacrono ejus trecenia reddcrcf, an propter ilia veiba epiftoite, quibus omnet 
cautionei ex quocunquecontraSiunfacua et pro camellatu ui haberentur j cautum eft neque ipfe 
n •i'je filii ejus eo nomine conveniti polTunt.’ Refpondi fi tantum ratio accept! atque 
impenfi eflet computa'^a, caeteras obiigariones manere in fu3 caufa. 

_ L. 56. Si cofivenerit ne dominus d colonoquid petent et jufta caufa conventipnis fuit; 
nihilomions colonus a domino petere poteft. 

{a) L. 7. § 19. Hodie tamen ita demum pa£l;io hajufmodi creditoribus obeft, fi eon- 
^enerint in unuih, et communi confenfu declaraverint, quota parte debiti content! fintj fi 
vero difleotianc, tunc prfitoila pattea oecefiariae fim^ qui decrets fno fequetur majoria 
partes ?oliHitatem. 

Es 
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This, is, however, not properly an exception to our principle, for 
it is not the agreement made with three fourths of the creditors 
which, per fc et pfoprta viriute» obliges the other creditors, who arc 
not parties, to concur in tlie releafe. The agreement only ferves to 
ipprife the juHge, that It is the common iiitcreft of the creditors, 
tliat it fhould be executed by all of them \ the prefumption being 
that fo great a number would not concur in granting the releafe, 
unicfs it was for the common intereft to do fo, in order to obtriii 
payment of the remainder; and as it is not jull that the rigour of 
fome creditors fliould prejudice the common intcreli: of the whole, 
the judge decrees them to accede to the agreement, andtog:*ant 
the releafe and the terms which it contains. But it is not the agree* 
merit, to which they are no parties, that induces this obligation ; 
they are only obliged in confequeiice of the principles of equity; it 
being repugnant to equity, that by a rigour contrary to tlieir own 
intcreli, they fliould prevent the general benefit of t!ie creditors (/*). 
j. g - Our principle, that agreements have no efle£l, except 
as between the contraQing parties, is in fome degree fub- 
jeft to an exception in the cafe of fureties ; for the agreements, 
which take placebctween the creditors and the principal debtor, enure 
to the benefit of the fureties, although no parties to them, and give 
them the fame rights againll the creditor with the principal debtor. 
The reafon whereof will be fliewn infra, part. ii4lDh. 6. 


L. 8. Majorem cfle partem, pro modo dcblti, non pro namero perfonaruna placuit. 
Quod fi equates finCin cumulo dcblti, tunc pluiium numcrus creditorum prarff'rcndus ed. 
In numeroautem pari credltorum, autoiiiatein ejus fequetur praetor qui dignitate inter eos 
prscellit I fin autcin omnia undique in unam aequalitatcm concurrant, humanior fententia 
a praetore eligenda c(t. 

L. 9. Si plurcs fintqui candem afti'ncm habent, unlus loco habeniur. Ut puta plurci 
funt rei (lipuiandi, vet plu-cs aigentarii, quorum nomina iimut faO:a funt unlus toco nu* 
fiierabuntur quia unum debitum eft. Et cum tutorcs popilll creditoris plurcs conveniflTcrit ; 
unlus Icco numcrantur : quia unlus pupitli nomine convenerant. Nccnon et unus tutor 
|>lurium pupillorum nomine unum debitum prstcndcRtium, ft convenerir, placuit 
unlus locoefTc 5 nam difficile eft, ut unus /jomoiiunrum nticis fujlinr.at j nam nec is qui plurco 
aftioncs habet adverfus cum, qui (unam) adlionem habctplurium loco acclpiiur. 

§ I. Cumulum debit! ei at plures fummas referemus, ft uni forte minutar fuajms' 
oentum aurcorum debe.intur, alii vero una fumma aurcorum qulnquiginta ; lum in hunc 
cafum fpcdlabimus fummas ptures ; quia illce cxceduntin unam tummam coadumtac. 

L. to., relates to the manner of fummoninj the creditors. 

(£j) There is perhaps more fub ilty than foUdity in the diflijiflion here taken. The 
provifton referred to is a matter of pofrivc law; creating an exception from a general prin- 
ciple, ahd though founded upon motives of equity, not necclTarity refulting from mere cqur^y 
without the aid of politive inftitution. 

In reftjoA to its immediate efTedt, theprovlfionis analagous to the Ergljjh law of a bank- 
rupt b-ing difeharged by « ccitificaic aflented to by four fifths of his crttliLors, in number 
and value ; but the analogy docs not extend fo far as to have any application to the general 
princirlu at prsfeot under difculfion, for a certiftcatihu not any fiialiarity to an agreement* 

It 
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- . It is alfo in fome degree fubjcft ta another exception 

^ with regard to fubftitutions contained in an of dona- 

tion inter vivos : for, upon the event on which they depend taking 
place, the parties called to the fubftitution, although no parties to the 
aft, may demand from the donatary charged with the fubftitution 
the property which is included in it, as we have iliewn in the pre- 
ceding title, § 3. 


ARTICLE yil. 

Rules for the Interpretation of Agreements {a)* 

^ ^ ^ I ft Rule. We ought to examine what was the com- 

mon intention of the contrafting parties rather than tha 
grammatical fenfe of the terms. 

Li conventionibus contrahentium oluntas potius quam verba fpeElari 
placuity L de vcrb.fignif 

There is an example of this rule in the law cited {b). 

The following is another : You rent from me a fmall apartment 
in a houfc, the remainder of which is occupied by myfelf. I make you 
a new leafe in thefe terms : I let A. B. my houfe for fo many 
years, at the time rent N’^ hich is mentioned in the former leafe- Will 
you be allowed to infift that I have let you the whole houfe ? No \ 
for although the terms my houfey in their grammatical fenfe, fignify 
the whole houfe, and not a mere apartment, it is manifeft that our 
intention was only to renew the leafe of the apartment which you 
held under me, and that intention, of which there can be no doubt, 
©light to prevail over the terms of the leafe (r)-’' 

Rule 

(a) Upon this fubje^t Pothler only gives the general rules and illuftratiooi thereof, which 
are afterwards Itaied. I have confidetcd the importance of it as demanding a much more ex* 
teL^e difeuihon. The chapter of Vattd on the Interpretation of treaties contains a very 
valuable expofitlon, which is equally applicable to the cafe of contracts. The chapter on 
the interpretation of agreements in Mr. Pewr/Z’s Treatife on Contrads, the 5th ci^apterof 
Shepherd'^ Toucbftone, and the 6th chapter b. 1. of the Treatife of Equity, with Mr. Fon- 
hUnque'i notes, alfo contain much ufeful information upon this fubjc6l. See Appendix, 
N''. V. 

(^) Cum igitur ea K'gs fundum ve£ligalem municipes locaverint, utj^ h^endem ejus,qtti 
fufeepit, pertineret ; jus beredum ad leg itarium quoque transferri potuit* 

(c) A cafe very fimilar to that fuppofed by PofAiVr occurred before the Court ofiCing’s 
Bench, A perfon demifed amongft other premiies a certain yard, under which there was a 
cellar, in the occupation of another tenant, and from the nature of the premifes the cellar wa| 
ruled not to pafs. Deed* Freeland v- Burty i T. 12. 701. 

Upon a lifeinfurance, the perfon was warranted to be in good health, and itappeared that 
he was fubjed to the gout. Lord Mamfieldy upon this being ftated as an objeftion to the 
policy, faid, the imperfedion of language is fuch that we have not words for every different 
idea, and the real intention of the partie.s muff be found out"T>y the fubje6t matter. Such a 
warranty can never mean that a man has not the feeds of difordcr. Wc are all born with the 

S 3 feedi 
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r 92 1 Rule 2 . Wlien a claufe is capable of two fignifica- 
tions, it Chould be underftood in that which will have fomc 
operation rather than that in which it will have none, ^loties in 
Jiipulationibus amhigua oratio ejl^ commodlffimum ejl id accipi quo res de 
quaagitur in tutojity L So. de verb. Obi. [a). As if in a partition be- 
tween Peier and Pauly it is agreed that PeUr (hall have a way over 
his land: this in grammatical conftruftion is applicable to his own 
land ; but as in that fenfe it would be w^holly nugatory, it muft be 
conftruedto mean the land of Paul{b). 

3d Rule, 

feeds of mortality in us. A manfubjed to the gout is a iii'e capable of being infuted, if he 
has no ficknefs to make ic an uneqinl contra^. Park 439. 

A broker for a certun cummiHion engaged to indemnify his princip4l from all JoCs 
occafioned by a refale of goods ^ the contract was held to be fatistfied if the principal had a fair 
opportunity of difpofing of ihem toa profit; and nor to continue in force at all events till the 
goods fhouid be refold, be the time when it might. Cur^y v. Edfitn, 3 7 * jR. 5^5. It was 
agreed in a leafe that the Ian i lord's (bn ihould have an option of taking the premifes when 
he came of age, it was decided that that option fkould be made in a reafonable time, not that 
one party fhouid have an option to refeind the agreement at any time, whilfl the ocher fhouid 
he perpetually bound by it Dot v< Smit/i, a T. A 436. 

But regard muft be had to the obfervations, in Appendix, No. V. refpefiing the bounds 
within which the application of this rule ought 10 be confined. 

(a) Verba aliquod operarl dc-bent. Verba cum eft'edtu funt interpretaAda. Bncon, 

(ii) Lord Mamfddy in the conftrudfion of a Jeafe containing an ambiguous expreftion^ 
faid, <<the firft fenfe of the words ufed makes every thing con ft (lent and eftedlual, the 
fecond fenfe deftroysone half of the leafe as repugnant and contradidlory to the other ; there 
ought to be no doubt therefore in which fenfe the words fhouid be underftood ; a ftrairied 
conftiudion fhouid not be made to overtum the lawful intent of ibe parties.** ff^right v. 
(Cartwright, 1 Bur, 281. The objeflion which ihcfj obfervations were intended to repel, 
is of a nature fo merely technical that none but a profeftlonal lawyer would com,'rehcnd the 
driftpf it; and, as his lordfhip obferved, the leafe was fo intelligible to every unlearned eye, 
that nobody doubted of the title for 60 years. 

Jn cafe one conftruAion of an inftrument is conformable to the power and intereft of a 
party, and another repugnant to it, or an aft of forfeiture, the former will be preferred. 
Thus where a ptrfon having a power to ieafe in pofleflion, but not in reverfion, made a 
leafe for fo many years, frem the day of the date* the word from being conftrued inclufively 
would fupport the leafe and be conformable to his power, and exclufively would make it 
yoid. Lord Man fid obferved, in the fame fpliit as the preceding cafe, One conftruc- 
tioft is to fup;.ort the deeds of parties, give effi ft to their intention, and proteft property ; 
the other is af,^btilty to overturn property and defeat the intention of the parties, without 
anfwering any one good end or purpofe whatfoever. From may in vulgar ufc, and even in 
the ftriftett propriety of language, mean cither inclufive ox exdufivc; the parties neceflari, 
ly underftood it in the fenfe which made their deed effeftua! ; the courts of juftice are Co 
conftiue the words of parties fo as to inake their deeds effeftual, and not to deftroy them 
more efpccially where the words ihcmfelvcs abftraftedly taken will admit of either mean- 
ing.” Fugh y. Dukt of Leeds, Cow/. 714 And where the queftion was whether • 


♦ The particular app’Ication of thefc principles has been ftrongly combated, as being re- 
pugnant to a Jeries of exprefs authorities. That circumflance, however, cannot affeft the 
propriety of the obferyatit ns, as ftaiing the nature and fpirit of a general rule. 


writing 
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3d Rule. Wlierc the terms of a contraQ: are capable 
^ of two fignifications we ought to umlerftand them in the 

fenfe which is moft agreeable to the nature of the contradl. For 
inftance, if it is faid, that I let you an eitate for nine years for the 
fum of 30/. tbefe terms ^ the Jumofy^L are not to be underilood of one 
Cngle fum, but of an annual rent to that amount, it being the na- 
ture of a Jeafe that the price fliall confift of an annual rent. It would 
be otherwife if it was evident that 30/. was the value of the farm, 

as 


writiRg amounted to a leafe, or only to an agreement for a leafe, it was ruled to be oaly an 
agreement ; bccaufe if it was held to be a Icalc a fcr^citure would be iiicurted, whereas that 
would be contrary to the intention of the parlies, who cautioufly guarded againft it, by 
the infertion of a covenant that a licence {hould be obtained from the lord. 2 T. 744 * 

Lord C^kt has laid it down as a general rule, that where words may have a double in- 
tendment, and the one ifandeth with law and light, and the other is wrongful and againft 
law ; the intendment which ftandeth with latv, ihall be taken.” Cy. Lr.t, 42, tf. 6. 183. 
Upon a queftion whether the expreflions of an agreenienc did or did not amount to an ufu- 
rious contract, Lord Kenycn faid, “ Without being inclined to Itrain the words either to 
involve the party in the crime of uiury, or 10 exempt him from it, I am bound to read the 
whole, as any other perfun would do.” His opinion w.is, that the contraft was ulurious. 
Wr. JuRice BulltVy without advescing to the general principle, drew an oppofitc concluGon, 
which was alfo the conclufion of the other judges. Mr. Juftice y^hburji fa .d> if the c.'.uit 
can by any reafonable conilrudlion conRder this not to be ufury they are bound to do fa : 
and I think we are not necclfarily to put the conltrudtion on this sgreoment that would 
make it ufurKius. Mr. Juilice Cfo/e, “ If we can put a legal conftruftion on this agree- 
ment we are bound to do fo ; then the queRioii is, whether it will not fairly bear this 
conflru^lion. 1 think it will. 

The following pafiage in the Treatife of Equiij, with Mr, Fonblanjuii note thereon, 
are materially applicable to the prefent fubjedl. 

Where words, if taken literally, are likely to bear none or a very abfurd lignt- 
fication, to avoid fuch an inconvenience wc may deviate from the received fenleof them ; 
fur the agreement of the parries is ih«* only thing which the law regards in coiitradls : and it 
is a known rule, that a man's adf ihall not be void if it may be good to any intent; for 
every conveyance is made for fome purpofe, fo that for ncceflity, ne res pereaty where there 
is no other way of fatisfying the will and the intent, the words may be t^ken in the moft 
extenfive and improper fenfr, B, 1. c. 6. § 18, If an abfurdity would refult fioiii 
flri£Uy purfuing the expreflion of the inRrument, courts of law will, equally with courts 
of equity, fet about to difeover the mean by which the real intent will receive effed^, 
notwithftanding the untechnical language in which fuch intent is expreffed. For though 
an interpretation or conftrudion ought not to be admitted againfl: the letter of a deed, 
yet in fome cafes a ftrained and fecondary interpretation may be admitted ; and if the letter 
will bear a fecond and lefs genuine interpretation, it may be adirtitted ne detur ahjutdum 5 
but where the intention of the parties is not clear and plain, but in eqnilibr 'vjy in fuch calc 
a fecondary and ftrained conftrudiion ihall not be made, but rhe words ih receive their 
more natural and proper conftrudtion.** Ptr BtUigman C. J. Earl of Bitb'& caie. Carter's 
Bep, 108, 109. This diftindlion is agreeable to the rule, benigna focienda: interpret aiienes 
eaftarum propter Jitr^licitatem laicorum ut res tnagis xtaleat ejuampenat^ Co. Lit \ 6 . le'j, 
which rule is allowed to controul the application of every other rule of C'^ nHrudiion, 0^0, 
confiruBio nenfaeit hjuriarnm But though a deed may in fome cales be exp.«un(icd 
contrary to the ftriift import of its letter, yet this liberty of conflru6>ion does not extend 
fo as to make a deed, but merely to svoid fome extremity which might enfue from a lirerai 
dnd Rridf conftrudlion of it. Check v. UJlCf Rep, temp, Finch, 101. The fame gcneiai 
dodrincs aye Rated by Lord Cb. aa follows : Whenever it is neceiTary to give an opi- 

® 4 nicjfj 
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^8 if the former leafed had been for two or three pounds a-year. If 
it is faid that I let you an eftate for 30/. a-ycar and repairs, thefc 
repairs arc to be underftood to be thofe which belong to the tenant, 
according to the nature of the contraft (a). 
j- - 4th Rule. Any thing, wliich may appear ambiguous 
in the terms of g contraft, may be explained by the com- 
mon ufc of thofe terms'in the country where it is made. Semper in 
Jlipulationibus Isf in cateris contraFtibiis id feqiihnur quod aFum ejly aut 
Ji non apparent qtiod actum ejl^ erit confequensy ut id fequamur quod in 
regione in qua a fium eji frequentatury L 34-^. reg - juris. 

According to this rule, if I agree with a perfoii at a certain fum 
per attnumy to cultivate my vineyard, without expreffing the quan- 
tity of labour to be employed, vi-e are fuppofed to mean that there 
fhall be fuch a quantity as agrees with the cuftom of the coun- 
try {b), 

5th Rule. Ufage is of fo much autliority in the in- 
terpretation of agreements, that a contraQ: is underftood 
to contain the cuftomary claufes although they are not exprefled ; 
in contractibus iaciie veniunt ca qu^e funt moris et confuetudinls. 


nion upon the doubtful words of a deed, the fir:> thing we ought to inquheinlo Is, what was 
the intention of the parties. If the intent be as doubtful as the word b, ir will be of no 
ainHance at all ; but if the intent of the parties be plain and clear, we ought if poffible to 
put fuch a conftrudtion on the doubtful words uf a deed as will beft ani'wer the intention 
of the panics, and reje£l that conilruftion which manif&flly tends to overturn and deihoy 
it. 1 admit, that though the intent of the paitieo be ne\er fo clear, it cannot take place 
contrary to the rules of law ; noi can wc put words in a deed which are not there, nor put 
a conflrudtion on the words of a deed di;e511y contrary to the ( lain fenfe of them. But 
where the in' ent is plain and manifeil, and the words doubiful and obfeure j it is the duty 
of the judges to endeavour to find out fuch a meaning in the words as will bell anfwer 
the intent of the parties. Parkkurft v. Smith, Wdhi, -^32. 

(tf) There is an old cafe upon this point, where a leafe of a manor in which there were 
divers copyholds, had a condition that the leiTce ihould not molefty •vex, or put out any copy- 
holder upon pain of forfeiture, and the leifee en’cred into a cow-houfe, which was part of 
the premiers, and beat a cop holder, it was held this was no breach of the condicim, not 
h^inga moleftation refpr^irg his copyhoid tenement. Pr«av.C/ew, £/j2:. 42 1. 
Tbetc ii an autboiiry llil) more ancient, that if 1 grant a man common out of all my manor, 
he may not by virtue of fuch a grant have common for any bealt!* but fuch as are com- 
monable, *'^r take it in my garden, but only in commonable places. 9 6. 35. Fax, 

* Common 6 t, iz H, 2. If a vefiel is warranted to depart with convoy, it implies convoy 
for the voyage according to the nature of the trade, and not fuch as might be defigned to 
feparate from the fhip in a minute or two. Lilly v Ewtr, Doug- 72. 

(d) A pack of woo) in Torkjbtre and in fViU[hire may perhaps differ in weight, and the 
word wi‘uld becoofirued to apply 'O the one weight or to the other, according to the place 
where it was made. Tut if a particular meafure is pofitively efiahiiihed by law, with a pro* 
hibici n of ufing any other, as is the cafe with refpedl to corn, that meafure will be un- 
dei flood notwiihfianding any local ufage to the eoQtrary* Mailer, of St, Crop v. Lori 
Hrwarddi WMmy 6 T* R* 343* 
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For inftancc, in a contraft for the leafe of a houfe, though it i« 
not cxprcSed that the rent (hall ho, paid half-yearly at the two ufual 
feafts, and that the tenant fhall do fuch repairs as are ufually done 
by tenants ; thefe. ciaufes are underftood. 

So in a contrail of fale, although the claufe that the feller lhall 
be bound to warrant and defend the purchafer from eviilions, is not 
cxpreffed, it will be underftood (a). 

^ ^ 6th Rule. We ought to interpret one claufe by tlic 
^ ^ others contained in the fame ail, whether they precede 
or follow it (h). 

The law 1 26. de verb. Jtgnif.y furniflies an example of this 
rule. It was exprelTed in a contrail of fale by one claufe, that the 
eftate ftiould be fold uti optimus maximus^ that is to fay free from in^ 
cumbrances ; by a fecond claufe it was faid, that the vendor fhould 
not be underftood to warrant the eftate except as to his own ails ; 
this fecond claufe ferves for the interpretation of the firft, and re- 
ftrains the generality of the terms to this fenfe, that the vendor by 
the firft claufe ftvall not be underftood to promife and aflure any 
thing more than that he had not himfelf incumbered the eftate, 
but not to undertake that it was free from all incumbrances charged 
by his predeceflbrs, and of which he had no knowledge (r). 

7th Rule 

(fl) Any thing, which h of the nature of the contraft, is of courfe underftood without 
being exprefted } and where theie is a fpeciat local cuitom (as for a tenant who has left a 
farm to reap the crop which hefuwed. fViggh'VJorth v. DnUiJon, Doug, xoi.), that may 
be of the fame eftedias if it was included in the general nature of the contraft. Alfo where 
a contract is merely preparatory to another, the infcriion of cuftomary ciaufes in fuch other 
will be implied as forming part of the firft. But where a contradi is perfect and complete, 
1 do not conceive that any ciaufes not falling within the above pr nciple, would be im^^lied 
however ufual they might be; but the u(ual mode would be a very proper ground for deter* 
mining the fenfe of an ambiguous exprelhon. Of'wbich wr. an inftance inn. tu No. (96J 
poft. 

(^) Ex antecedentibus et confecjuentibus eft optima interpretatio, nam turpi® eft pan 
quae cum fuo toto non convenic. P/owd. ifo. 

(r) Si cum lundum tibi darein, legam ita dixi uti optimus maximufque eflet, et adjeci, 
jus fundi deterius fuSum non efj't fe^deminunty ampliu^ eo praeftablrur nihil ; ctiam 

ii prior pars qua feriptum eft, uti optimus meximus-que fity liocrum effe fignificac, ecqueft puf. 
terior pars adjedta non eflet, liberum praeftare d« berem ; tamen infetiwre parte fatis me libc- 
ratum puto, quod ad jura ariinrt ne quid aliud przftare uebeam, quam jus fundi per do- 
minum deterius fadtum nun cflTs. A recent cafe beiore the Court of Common Pleas intro- 
duced a queftion very nearly ftmilar to that in the preceding law, and involving the dif- 
cuUion of the fame general queftion; but the inftance was lefs flrong, as the reftiidlive 
terms might admit a giammatical connedition with the general covenant. The feifer of an 
eftate warranted it againft himfelf and his heirs, and covenanted that he, notxoiihftanding 
Mtty thing by him dont to the cos^ary^ was feized in fee. And that be h-id good right to 
convey, that he would let out rWay, that the purchafer fliould enjoy without interruption 
from the feller or any perpn claming under /hm, that the feller and all peribn» claiming un* 
derhim would make further afliirances. It was contended that the covenapt,.that the feU 
ler had good right to con^fey was general and not r.-'ftr.'lned to his own a^t‘< ; but the con- 
Ifaiy was decided* A confiderable part of the judgment turne d upon the ^ene^ai nature of 
the fubjcdl, (a very important ground of cooftrudtiooj, and the cii:ital examination of the 

words. 
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r 0*7 1 Rule. In cafe of doubt, a claufc ought to be in- 

terpretcd againft the perfon who ftipulates any thing, and 
in difcharge of the perfon who contrads the obligation. 

In Jlipulationibus cum quaritur qui aEtum Jit^ verba contra Jlipulatorem 
interpretandafunt. 38. J verb. ObL 

Fere fecundum pro?mJforem interpret amur. L. 99.^. diEl. tit. 

For inftance, if it w'as faid in a leafe that the tenant fliould de- 
liver to tlie landlord at a certain time a certain quantity of corn 
by way of yearly rent, without faying where the delivery lliould 
be made, it fliould be underftood to be at the houfe of the tenant ; 
for that fenfe is moft in favour of the perfon who contrads the ob- 
ligation. If the landlord intends that the corn fliall be delivered at 
his own granary, he fliould take care to have it exprefled {a). 

8th Rule. 


vrords. In the courfe of his opinion, and apparently a- a principal ground of it, Lord Ch. 
Joftice Elion fa'd, The intent of the parties to the covenant is to be colled^ed from 
the wariantry, from the other covenants, and from the prima facte nature of a purchafe of 
a freehold eftate.— Mr. Juftice BulUr. In the conftrudiion of agreements and covenants 
the intention of the parties is principally to be attended to. ?n a conveyance of this lort, 
the ufage of the profelHon alfo deferves confiderable a tention. We do not do ju (lice to 
the parties unlefs we look to the wi.ole deed, and infer from that their real iiuentioA — 
Mr. Juftice Heath, ** The purchafer might have entertained fufpicions of the tide, and 
might therefore have required a general covenant. But in order to afcei tain whether he 
did fo, we mult examine the other parts of the deed, and the other parts of the deed 
negative that idea. The fecond claufe is confequential to the drlt/' Brcwnrlg v. 
Wnghty % Bm it P, i3.-i«This cafe is in feveral relpedts vrry inftiudlive, and furniihes an 
illuftration of many of the other rules of interpretation which arc confidered in the text. 
In a prior cafe cited and relied upon in the preceding, two leilees of a colliery, jointly 
mni It!verally tovtnanud in the manner followings that is to fay-'* After fome particular 
covenants there was a covenant on the part of the ietibr, and a provifo admitting a particu- 
lar mode accounting with the lelTor, it was agreed that certain monies fhould be accounted for 
by the faid G, E. and J, IV, It was ruled that this lad was a joint and feveral covenant. 
Mr. Judice jS/hburft faid, The lird words mud, according the general rules of condrudtion, 
extend to all the fubfequent covenants on the part of the leil'ees throughout the deed, 
unlefs there was fomething in the nature of the fubjcA to redrain them. — Mr. Judice 
Buller. << It is immaterial in what part of a deed any covenant is inferred \ for in con- 
ftruing a deed, we mud take the whole deed into confideration, in order to difeover the 
meaning of the parties.'* D. of Northumberland v. Errington, ^ R, 5%a. This 
principle alfo extends in fome degree to feveral didcrent indruments which are executed 
for one common purpofe, and which are confidered as the feveral parts of one alfur- 
ance. 

(a) The role of thtEngliJb law is diredly the reverfe, and the words of an engagement 
are to be conftrued rood ilrongly againd the perfon engaging. 

Theft twooppofite rules have probably both refultrd from thq fame maxim, thatvr;in 
nmbigua forttui aetdpiuntur contra proferentem. By the Roman law, the words of the liipula- 
tion were oecefTariiy thofe of the perfon to whom the promife was made \ the perfon promif- 
log, only adenCed to the qqeftlon propofed by the'perfon dipulating. There is nothing fimi- 
lar to this in the covenants and engagements ufed in England $ but an indenture is the deed 
of both parties and the words sc contains are taken as the words of both, except as to thofe 
parts which are in their nature only applicable to one of them. 

In the cafe of Erownrig y. fVrigkt cited in the lalt note, I.ord Elion (aid it is certainly 
' true 
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j. , 8th Rule, However general the terms may be in which 
^ ° an agreement is conceived, it only comprifes thofc things 
refpefting which it appears, that the contrafting parties propofed 
to contra^i, and not others which they never thought of. Iniquum 
tjt perimi paSIo id de quo non cogitatum ejl. L. 9 de tranfac. 

According to this rule, if we had agreed upon a compromife con- 
cerning our refpeftive pretenfions, and had fixed upon a fum which 
you engaged to pay me, whereby we fliould be mutually difeharged 
from the demands of each other ; this compromife could not pre- 
judice the rights which I had againft you, and of which I could not 
have any knowledge at the time of making it. Histantum tranfaElio 
ohejl de quihus aElum prohatur : non porrigitur ad ea quorum aEiiones com^* 
petere pojlca compertum eJi^d.L 9. 

For infiance, if a legatee compounds with the heir for all his 
rights arifing from the teft ament of the deccafed, he will not be 
excluded from his demand of another legacy given by a codicil 
which does not appear till afterwards, i. 3. § i. L 12. de 
tranf. (a). 


j- ^ ^ 9th Rule. When the objefl: of the agreement is uni- 

verfally to include every thing of a given nature, (tine 
univerfalite des chofes) the general defeription will comprize 
all particular articles, although they may not have been, in the 
knowledge of the parties. We may ftate as an example of this 
rule an engagement which I make with you to abandon my fliare 
in a fuccellion for a certain fum. This agreement includes every 

thing 


true that the wordiof a covenant are to be taken moit ftrongly againft the covenantor; baC 
that muft be qualified by the obfervation, that a due regard muft be paid to the intention of 
the parties as colle^ed from the vvhole context of the inftrument. 

Lord Bacon, in commenting upon the general maxim, fays, ** it is to be noted that this 
is the laft rule to be reforted to, and is never to be relied upon but where all other rules of 
expofition of words fail, and if any other rule come in place, this giveth place and adds, 
** thatitisa point worthy tobeobferved ger erally of the rules of law, that when they en- 
counter and croft one another, cha. he underftoud which the law holds to be worthier and 
to be preFeried ; and it is in this particular very notable to confider, that this being a rule of 
fome ftri^neft and rigour, doth not as it were its ofiice but in the abfence of other rules which 
are of fomeequity aud humanity.'’ 

In modern determinations, words, whether ufed in coniradls or on other occafioot, 
feem not fo much to be confirued upon the gtound of an interpretation favourable or 
adverfe as they formerly were. Rules of rigid^aod favourable conftrudtion, were formerly 
reforted to as a primary fource of interpretation. The more reafonablc pradlice is to 
give to language its true effedf, according to the intention of the fpeaker or writer, at 
inferred from the whole exprefiions, and the nature of ihe occafion to which it is applied. 

(a) Cum tranfad^io propter fidei Commiflpm rada eflTet C" poftca codicilli lepeiti funt ; 
qaaero as quanto minus ex tranfadtione confecuta marer defuudta fueric quam pro parte fua 
eft, id ex fidels cnmmifii cauf* confequi debeat ? Refpondit dsbere, /. I2. Non eft fetendut 
qui generalitcr in his quae teftamento fibi relidb^ funt, trjnfcgcret ; fi poftea caufecurdeeo 
felo cogicafte qviod prima paru teftamenti, ac non etiam quod pofteriore legatum fit. Si 
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thing which makes part of the fucceflion whether known or not ; 
our intention was to contracS: for the whole. Therefore it is 
decided that I cannot obje£b to the agreement, under pretence that 
X confiderable property has been found to belong to the fucceflion 
of which we had not any knowledge. Suh pratextu fpecterum pojl 
tipertartimy generaliiranfaElioneJinita refeindi prohihent jura^ L ig.codm 
de iranf, (a). 

It is however implied that the property has not been purpofely 
concealed from me by my coheir, for that is a fraud which gives 
me a right to invalidate the agreement ; wherefore it is faid in the 
fame law. Error circa proprictatem ret apudaVtum extra perfonas iranft- 
gentium^ tempore iranfaElionis conjlitutecy nihil poiej] tiocere 

The 


tamen poSea codicilll proferuntur ; nen improbe mihi didlurus vidttur,^ de ev duntaxat fe 
CogitafTe, quo iliarutn tubuiarom, quastunc noverat, feiptura continetur. 

To this principle may be refened the dcclfions belbre adverted lo, of difturhinga copy- 
holder} and of granting a right of common ; and the common covenants that a petfon (hall 
enjoy an eftate ^'ithout the hinderance or interruption of any perfon whatever} which are 
held to comprife only hindrances and interruptions by perfons bearing hwful titleS} and 
not the mere trefpades of a ftranger, or the public afls of the government. 

Alfo where a pet Ton had a paternal eftate which was under a fettlemenr in Vxmirhk^ be- 
ing indtled todifpofeof the ultimate rever/ion on failure of ilTue} and had other cAates in 
MayhomA Rufeommon, and made a voluntary fettlement of his eAates in Mayho and RoJam<- 
won, and the deeds, aftet;,a very particular defeription of his lands in thefe counties, added, 
0ndaU Jkh other efi at ct in Ireland, the limitations of the later fettlement being for the moA: 
part inapplicable to his paternal eAate. It was faid, it is very common to put in a fweep- 
ing claufcjand theufeand object of it in general, is to guard againft any accidental omiHion, 
but if) fuch cafes, it is meant to refer to eAates or things of the fame nature and defeription 
with thofe which have been already menibned.'* Moore v. Magreth. Coxvp* 9. 

{a) Where it appeared to be the intention of a lady to fettle all her property previous to 
marriage, and deeds were made fettling her property in A, B, C. and elfewhere, it was de- 
cided that a remote reverAon was included, though not exprefsly mentioned or particularly 
thought of, as the general words were fufHcient to include it, and the intention of the 
parties was to fettle all. Freeman v. Pukeof Cbandot. Cowp, 360. 

' (^) In the cafe of Corking v. Pratt, 1 Ves, 400. An agreement by a daughter to re- 
ceive from her mother a certain fum, in lieu of her Aiare of the father's eAate, was fet aAde, 
the value of the fhare appearing to be confiderably more. The MaAer of the Rolls faid, 
** the queAion is what was in view on each fide j the daughter clearly did not intend to 
take lefs than what by law flie was entitled to ; though what that was did not clearly ap- 
. pear to her, but thed ihe thought what was ftipulated for her was her full (hare. Though 
there is so very great evidence of undue inAuence, yet the Court will always look with 
a jealous eye upon a tranfaOion between a parent and a child, and interpofe if any undue 
advantage is taken. The mother plainly knew more than the daughter, and only fays in 
general ihe believes, ihe conceals nothing fA>m her. But there is another foundation to 
Interpofe ; that it appeared the perfonal eAate amounted to more, and the party fuf. 
fering will not be permitted here to avail himfelf of that want of knowledge, not in- 
deed inthecaie of a trifle, but fome bounds mu A be fet to it.*’ 1 have thought it 
proper Coinfert this cafe here, although it has not any immediate relation to the rules 
of interpretation, there being no difpute about the conftrudlion of the agreement. 
It does not appear whether the Court proceeded upon each of the grounds of undue influ- 
ence imd inferior value as feparately fufficient or meieiy upon their combinationf In re- 
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TIic rule^ being only founded upon the prefumption, that th« 
parties who treat upon the univcrfality of a fubjeft, intend to treat 
upon all the particulars which compofe it, whether known to them 
or not, is fubjeft to an exception. When it appears on the con- 
trary, that the parties only intended to treat of that univerfality of 
which they had a knowledge, as if they treated with reference to 
an Inventory ; for inftance, if by an inftrument between my coheir 
and myfelf it is faid, that I give up to him, for a certain fum, my 
fliare of the moveables comprized in the inventory^ or according U 
the inventory f it is clear in this cafe, that our intention was to treat 
of what was comprlfed in the inventory, and not of what wag 
omitted and had not come to our knowledge (^a). 

loth Rule. When a cafe is expreffed in a contraQ: on 
^ account of any doubt which there may be whether the 

engagement refulting from the contra£b would extend to fuch 


rpfd to the former there does not appear a fuflictent foundation in fadl, and inrefpedi; to 
the latter, It was evidc ily the Intention of the parties to make an agreement in fome de- 
gree aleatory, by which the gains or lofsupon the fpeciflc account (hould be transferred from 
the daughter to the mother, the former having a certain definite compenfation. The 
accidental benefit of the refait (taking the cafe to be free from the imputation of fraud) 
ought not to vary the clfe^ of the agreement, as it was a probable contingency in the con- 
templation of the panics. In cafe the fucceflaon had fallen fhort would the agreement 
have been fei afide in favour of the mother ? 

[a) The author of the rieatifc of Equity obferves, i. c. vi, f, |6» That the matter 
which he is about h always fuppof'd to be in the mind of the fpeaker, although his wordi 
feem to be of a larger extent, as general words in a relcafc of all demands, or the like fhall 
be leflrained by the paiiicvilar < ccafion, and ihall be intended only of all demands concern- 
ing the thing relcafed. Mr. Fcnhlanquc^ in bis commentary on this pafTagefays. Where 
thepurpofe is diftindly recited in the inflrument, inconvenience will rarely refult from the 
general words of the conrra£l, &c. receiving fuch conflrudion w'ill confine their operation 
to the declared purpoi'e of the parties. Senfus verborum ex caufa dicentii accipiendui 
eft, et feimmics accipirnui font fecundum fubjciStam materiem, 4 136. Bui where 

the purpofe or ohje^ of the inlirument is not diftin£liy recited, but is to be colleded from 
the fubilancc ol the in'Arummt, great caution is necefl'ary in allowing the general expref- 
fion to be controlled, upen the novion of its exceeding the particular purpofe fuppofed to 
have been in the cont<;mp!;i(i.)n of the parties. In l^borpe v. Thorne, 1. Raym. 235. the 
Court thus Hated the diftin^liun. Where thcie arc only general words in a releafe, they 
ihail be taken mod ftrongly againll the releafor, as where a releafe is made to A, and B. 
of all a£li;.ns 5 it releafes all fcveral anions which the relcafer has againftthem as well as all 
joint actions, fo if ancxecutc»r releafes all adtions it will extend to all actions that be hath 
in both rights, 2, Roll j^hr, 409. but where there is a particular recital in a deed, &ad 
the general words follow, the general words ihall be qualified by the fpecial words. Set 
alfo Lord Arlington v. My rick. 2. Saunders 414. But though this diftin^ion may be 
generally true, yet there certainly are cafes in which k has not been ftriftly regarded, cx« 
ciuiive of thofc cafes in which, if the general words had been allowed to prevail in their 
whole exent, an abfurdjty or manifeft injuftice would have enfued. Sec Porter v. PbiliipT, 
Palm. 21 8. Cro. 623. Ttfiale V. EffeXf Hob. 34. & Hoe's cafe, 5. Rep.jo.b. ia 
which cafe (bmemdterial diftlndlions are dated. Several cafes, in which the above diftinc* 
cion has not been allowed to take prevail, are cited by Lord Bacon in his maxims as 
illuftiative of the rule. <* Verba gi^eralia rcftriogunlur ad habiliuiein rei vel perferae.'* 
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cafe, the pai^Ies arc not thereby underftood to reftrain the extent 
which the engagement has of right, in refpeft to all cafes not ex-* 
prefled. 

dubitationis tollenda caufa^ contraBihus inferuntur jus commune 
non ladunt^ /. 8 1 . de reg. Juris. L 56 . mandat. 

Sec an example of this rule in the faid law 56, from which it 
is taken {a). 

The following is another. If it is faid in a contraft of marriage, 
that the intended hulband and wife fliall be in community of pro- 
perty, which community lhall comprize the moveable property 
that may fall to cither of them ; this claufe does not prevent all 
other things from forming a part of the community which would do 
fo of common right ; being only inferted on account of the doubt 
which the parties from want of legal information might entertain, 
whether moveables would form a part of the common pro- 
perty {b). 

[ loi ] nth Rule. In contrafts as well as in teftaments, a 
claufe conceived in the plural may be freque 
tributed into feveral particular claufes. 

(«) Qui mutuam pecuniam dari mandavlt, omiiTo reo promietendi, et pignoribus non 
dii^radtis, eligi poteft, quod uti liccat fi liteiis exprimatur^ diJiraBh fmque pi^mrihui ad 
cum creditor redire poteft. 

{b) To add an illuftration from the Englifi law. A claufe In a leafe that the tenant 
lhall not cut anyoaks orelms, will not authorize his committing wade by cutting any other 
timber. In the annuity adt, (and adls of parliament have in this refpea the fame con- 
firudlion with piivaieinlhuments)9 there is a declaration that it (h«ll not extend to annui- 
ties given by will or marriage fettlcment. It was argued that this would be nugatory ir the 
general expreflions of the aft were only to be confined to pecuniary tranfaftions. But Ln»d 
K<nyon faid, it feemed to him that the anxiety of fome members inciuerd them lo infeit 
the laft ciaufe, after the aft was drawn, but he did not think that the fiid feftion could 
ever have been extended Co cafes mentioned in the laft, if they bad not been excepted. 
Crijpigny v. ff^nternoon^ 4. T. iS. 790. 

But it frequently becomes a material queftion, whether particular daufrs or exprc/Tinns 
are introduced from the abundance of caution, in order to obviate .1 particular doubt which 
might poflibly arifc, or are to be confidered as a complete explanation of the intention of 
the parties refpefting the fubjeft, and it is not an unufual or unimportant argument, that 
if the whole of any clafs of objefts was intended to be comprized, the mention of jwticu- 
lar individuals was unoeceifary and abfurd. The fair principle appears to be, that, whatever 
is incidental to the nature of the tranfaftion lhall prevail, noiwithllanding a particular fii- 
pulation of what that incident would generally comprize, but any arguments of mere gene- 
ral implication (hall not prevail when the matter is defined by particular expreflions. This 
principle is ceitainly open to fome exceptions, and may be attended with fome degree of diffi. 
culty in the application, but queftions of conftruftion depend v»ry much upon the particular 
circumflances of the immdicatc cafe, and one cafe will furnilh Icfs immedia'c analogy for 
the expofition of another, thaninalmoft any other department of the law. The fe cral 
particular rules which have been mentioned arc rather illoftrations of the great and lead- 
ing principle, that the intention of the parties as exprefled or implied is the law of con- 
flruftion- They point out the reafonable grounds of inference and may be more properly 
confidered as the aids and inftranentf of ratiocination than as the aotboratitive rules of law. 

2 For 
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For inftancc, if by a contra£t of donation which I make to 
Peter and Paul my domeftics, of a certain eftate, it is faid, « Si/i- 
je 5 t to the charge that after their death •without children^ it Jhall be 
rejlored to the donor or his family^^ This claufe conceived in the 
plural fliould be dilhibuted into thefe two Angular claufes. Subject ia 
the charge that upon the death of Peter without children his Jhare fliall 
be reftored, &c. and in like manner, fubje£t to the charge that 
upon the death of Paul^ &c, jirg. L 78. /. 7. Jf. ad* fen* TrebelL (a). 
r 102 1 What is at the end >of a phrafe commonly 

^ refers to the whole phrafe, and not only to what im- 

mediately precedes it, provided it agrees ingender and number 
with the whole phrafe. {b) 

For inftance, if in the contrail for fale of a farm, it is faid to 
be fold with all the corn, fmall grains, fruits and wine that have 
been got this year, the terms, that have been got this year refer to 
the whole phrafe and not only to the wine, and confequently the 
old corn is not lefs excepted than the old wine ; it would be other- 
wife if it had been faid, all the wine that has been got this year, 
for the expreffion is in the Angular and only refers to the wine and 
not to the reft of the phrafe, with which it does not agree in num- 
ber. 


ARTICLE VIII. 

Of the Oath which the ContraEling Parties fometimes add to their Agree- 
ments* 

C ^<^3 ] contrafting parties fometimes make ufe of an 

oath, for the further afliirance of their accomplifliing the 
engagements wliicli they contraff. 

The oath in queftion is a religious aft, by which a perfon de- 
clares that he fubmits to the vengeance of God i or, that he re- 
nounces his mercy, ifhe does not accomplifli his promife which 

{a) Gain Seio cx fcmLirc, Titia ex quadrante et aiils ex reliquis pordonlbus heredlbuf 
Inllitutis, ita cavlt Ftdei autem veftrge mando Gai Seie et Ltteta Titia uti poft obitum •vejirum 
reddatis reftituatis Titio et Sempronlo femij/em patrimonii et portionis ejuf quant vobh de^u 
Que/ituin eil cum utrique adicrint hcreditatem et poftea Gams Seius defq^^tus /it, LucU 
Titia boerede inftituta, an haec Lucia Titia partem dimidiam femiflis, quamrogatua erat 
Oaius Seius refiituere protinus debeat } an vero poft fuam demum mortem, univerAim 
iidei'CommiiTum tam cx fua perfona quern ex Gaii Seii datum refticuere debeat ? Refpon- 
dit tuciam Titiam ftatim teneri, ut partem dimidiam femilfia ex perfona Seii reflituat. 

(^) A rule nearly according with the above is laid down by Mr. Juftice Heath, in the cafe 
of Brownrig v. IVrigbt, referred to fupra, N®. 96. That where any fentence contains dif- 
tindt covenants, and there are worda of reftriAion either in the prefatory or concluding 
part, thofe words muft be extended to every part of the fentence, unlefs the iatention of the 
parties appears to require an oppofite conftiudion. 

TcfultS 
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refults from thcfc forms* So may God prcferve, or -help me, 
I wifti that God may punifli me if I fail in my word, &c.” 
r - * pretenfions of the churchmen formerly rendered 

^ the ufc of an oath very common in all contrails ; they 
pretended that the cognizance of all contefts refpefting the exe- 
cution of contracts which were confirmed by an oath belonged to 
the ecclcfiaftical judge, becaufe an oath being an aft of religion, 
and the refufal to exedite an obligation confirmed by an oath, be- 
ing a violation of the fanftity of the oath, the interefts of religion 
were concerned in contefts refpefting the execution of thefc en- 
gagements 5 and therefore ought to bring thefe under the authority 
of the ecclcfiaftical judge. 

On this account the notaries who were churchmen, in order to 
fecure to the ccclefiaftical judge the cognizance of the contrafts 
which they pafled, did not fail to infert in the contrafts, that the 
parties had made oath not to contravene any claufe of the con- 
traft, but would execute it faithfully. 

The ecclefiaftics have for 'a long time been obliged to abandon 
thefe pretenfions to which ignorance gave rife, and the ufe of oaths 
in contrafts of private individuals is difeontinued ; neverthclefs as 
It fometimes happens, that perfons bind tbemfelvcs by an oath 
for the accdmplifliment of their promifes, it will not be improper 
curforily to examine the effeft of fuch an oath. 

An oath of tliis kind has little or no efteft in point of 
^ le for exierieeo') for the obligation is valid in 

itfelf or it Is not : if it is valid in itfelf the oath is fuperiluous, fince 
without its intervention, the creditor in whofe favour t/ie obliga- 
tion is contrafted has an aftion againll his debtor for t!ie perfor- 
mance of it, the oath adds nothing to this aftion and gives no more 
right to the creditor than he would otherwife liave had. 

When the obligation is not valid in pcint of law, and is one to 
which it has been deemed proper to deny a right of aftion, the 
oath is likewife of no legal efFeft, for the right of aftion is notwith- 
ftanding ftill denied* 

For inftance, a tavern keeper Is equally barred from enforcing 
Bgainil perfons refident in the fame tovvn, a demand for expence» 
incurred a^ his tavern : a gamefter is precluded from enforcing 
riic payment of money loft at play, although in either cafe the 
debtor has entered into an obligation upon oath- to pay. Thcr 
reafon is that the oath being an acceflbry of the engagement, the 
law which holds the engagement to be a nullity, muft confequent- 
ly hold the oath to be fo likewife according to the rule, quum prin^ 
ttpalis caiifa n\)n conjtflity nec ea quidsm qua fequuntur locum habenU 
Is* 1 29. § 1 •jf. de reg, juris. 


Befidcs 
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BefideSi it ought not to depend upon private individuals by in- 
terpofing an oath to render thofe engagements valid, which the 
law has deemed it proper to reprove, and thus to elude autho- 
rity of the law. 

- - According to the Roman law, an oath made by 

one of the parties to perform the agreement, had no effefl: 
when the agreement itfelf was void, on account of any ille- 
gality in the objecl of it, /. 7 . §16, ff. de pa 5 i. [a) or on account 
of any violence. Sacr, pub* cod. ft ad^o. vend. (^) But when the 
agreement was only fubjedl to be impeached on account of the 
minority of one of the contracting parties, the oath of the minor 
precluded his impeaching it. This was decided by Alexander Severus^ 
in the cafe of the fale of an eftate made l;y a minor ; who had 
engaged to the purchafer not to contravene the contradl ; nec perjidaf 
anfwcrs the emperor, nec perjurii me tiuBorem tihi Juturnm fperare 
iehutfii. 1 . 1. CocLfiadv. vend.^' 

Antonin in treating upon this law, teaches us that the decifion 
of it is not adopted in France. Tiie reafon is that the laws for 
the fuccour of minors would be always eluded, it being eafy for 
thofe who contrail: with them to interpofe an oath. The cuftom 
oi Brittany decides formally, art. 471. that the contrafts of mi- 
nors are not rendered valid by their oath. 

It is principally in point of confcience, {dans le for de la coff» 
fcience)j that an oath by wliich a perfon engages himfelf to the ac- 
complifhmcnt of his promife can have any cljcdl. It may render 
the obligation more ftrift, and t’ c party contravening it more 
culpable ; for a perfon who after having engaged with an oath volun- 
tarily fails in the execution of his engagement, adds to the infi- 
delity of every Wilful contravention of an engagement, the crime 
of perjury. 

n ^^7 The oath is attended with this effeeb, at lead in foro 
confcientucy when the engagement is valid in itfelf. But 
fuppofing the engagement to be void even in foro confeientixy is the 
oath for the performance o£ it void likcwife ? we fliall ej^amine 
this by funning over the diiTcrent vices by which engagements 
may be rendered null. 

If the engagement is a nullity in refpedi of the (^bje£t of it ; for 
inftance, if a perfon engages to give a thing which cannot be the 

(fl) Quotiens pa£iuin a jure coxnmuni remotum eft, fervari hoc non oporret : ncc Icgari : 
i»c jusjurandum dc hoc addudtum, ne quis agat, fervanduai, Marcellos lifa. fccuiido 
Digeftorum feribit. 

(^) Sacramenta puberum fponte fafta fuper contra^Ibus re.um fuarom non retrad^andis 
inviulabiliter cuftodtantur* Per vin) autem, yel per juftum meiurn exCorta c;;iam a ma*. 
jonbus (maxime ne querimoniam inaleficioruni commiil'orum faciant), nuliius efle mo- 
jnenti jubeinua» 

Vot. I. F objeft 
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objcA of a contra^, {qui ef hoh du commerce)^ or to do fomething 
>vhich is impoffible, it is evident that the oath cannot be obliga-^ 
tory, or have any eiFed. 

It is alfo univerfally agreed, that an oath to accomplifli an illicit 
engagement is not obligatory; thatjt is finful to take the oath, 
and doubly fo to accomplifli it. In this cafe fcehis efifides. 

This decifion applies not only when the thing is illicit by the 
law of nature, but even when it Is fo by pofitivc law, for we arc 
obliged in point of confcicncc to pay obedience to the law, and 
taking an oath canipt difpenfe with this obligatioh. 

When an agreement is void on account of errotj the oath which 
accompanies it is fo likewife ; for the a^eement being abfolutely 
void, there is no engagement which the ttath can confirm, 
r io8 1 There is fonie difficulty with refpe£t to an engagement 
^ void on account of force. Grotius agrees, that a promife 

extorted by unjuft violence does not oblige the perfon'making it 
to its performance, becaufe even admitting fach a promife might 
produce "an obligation, which would give the perfon in whofe 
favour it was made a right againft me, he would be bound on his 
part to acquit me from it in reparation of his unjuft violence, 
but when fuch promife is confirmed by an oath, although the oath 
is not Icfs extorted than the promife, Groiiiis thinks that 1 am in 
confcience bound to perform it, becaufc if, for the reafons al-* 
ready mentioned, I am not fo bound to the perfon in whofe favour 
it is made, I am obliged to God, to whom I am deemed to have 
made a promife by tlie oath which I have taken, and therefore if I do 
not accomplifli this promife, hriving it in my power to do fo, I am 
guilty of perjury. Grot, lib. 2. A- 3. n, 14. 

The fame author obferves, that the heir of the perfon taking 
fuch an oath, is not fubjed to the obligation which refults from it, 
becaufe my heir who fucceeds to my civil charafter, and reprefents 
me as a member of focicty, fucceeds" to my obligations contra£fed 
in favour of other perfons in the commerce of civil fociety, but 
does not fucceed to my obligations towards* God. Ibid. N®. 17. 

’ " - ' St. Thontasy\i. 2 , 989. art, 7, alfo thinks that a pro- 

^ mife, though ^accompanied by an oath, was not obH- 

gator^, in regard to the perfon who had extorted it by an un- 
juft violence, but that it was fo in the eye of God and in 
point of confcience ; that this obligation was not founded upon 
any vow or promife, but upon the refpeft due to the facred name 
of God, which is violated when we do not accomplifli what we 
promife thereby* 

He hp'^'cver allows the, qualification, that after I have fatisfied 
my bath by paying what I had been forced to promife with an 

^ oath, 
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oath, I may proceed at law for the repetition of it, if I can prove 
the violence which has been ofiered to me. 

This qualification* is attended with difficulty ; for can a mere 
form of‘ payment [diets caufa\ with the intention of reclaiming 
what is fo paid, be trailed tl payment and a fatisfaSion of an oath ? 
Therefore Grotius refutes this fentiment, prohare non pojfurn (fays he) 
iquod a quibufdam iraditut^ ejl eum qui pradonv qnicquamy prth 
miferitj moment anea fehitione poffe defungt; "Ha ut' llcedt ‘^qMd fclvit 
recuperare ; verba enim juramenti quoad Deum fimpHci/Jimti et cum , 
^eBufunt accipienda* D. cap. 13. n. 15. 

P - The Popes have alfo deckled, that a promife, accom-# 
panied by an oath, although extorted by an unjuft vio- 
lence, w^as obligatory tow’^rds God: this is the decifion of Ale^^eander 
III. upon ch. c^tra de jurejur. Cdcjlin^ III. ch. 15. /- fays, that 

the Popes, w'hen they give abfolution for the violation of an oath, 
do not intend to encourage thofe v/ho have taken fuch oaths to 
violate them, but only to fliew an indulgence for fuch violation, 
which ought to be treated wdth the. ? tendernefs dnef* to venial 
tranfgreflions, and not punilhed with the rigour whicli^ belongs 
to mortal Gns. Non eis dicat nr ut jur amenta non fervency fed f non 
ra attenderint non ob hoc tanquam pro mortali caufa puniendL 
[ III ] Pujfcndorf IN. 2.8. thinks, on the contrary, that a 
promife extorted by violence, though confirmed by an 
bath, is not more obligatory before God than before man. His 
rcafons are, ift. That fuch an oath, when it is addrefled to theper- 
fon to whom I promife any thing, is only a folemn and religious 
confirmation of tlie promife made to that perfon 5 but it is no 
vow ; it does not contain a particular promife made to God to 
accomplifh the promife, nor confequently any obligation towards 
God. 2d. Even fuppofc the oath fliould be confidered as a kind 
of vow made to God to accomplifh the promife, the vow would 
not be obligatory before God : for upon the fame principle that 
promifes made to men are not obligatory, except inafmuch as they 
are accepted by thofe to whom they are made, fo vows made to 
God are not obligatory before him, except fo far as ij: may be fup- 
pofed that he agrees to and accepts them. Now it cannot be fup- 
pofed to be agreeable to God, and to be aflented to by him, that 
an innocent perfon fhould ftrip'ltinifelf of his property for the be- 
nefit of a ruffian, who has extorted his promife by an unjuft 
violence. 

With regard to the refpeft which is due to the facred name of 
God, and upon which St. Thomas founds the obligation of fulfill- 
ing what is promifed with an oath, it cannot ipdeed be difputed 

F 2 that 
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that it is a violation of the rcfpefl: due to the facred name of Godf 
and a heinous offence to promife with an oath, even under the 
impreffion of force, what we have ^ no intention to perform, and 
that this is to make his name fubfervient to a lie ; and this .Puffen* 
dorf admits. But after the oath is talcen, whether the perfon had 
at the time a real intention of fulfilling his promife, in which 
cafe there would be nothing finful, or whether he had not, in 
which cafe there would be a fin in taking the oath, the violation 
of this oath does not appear to Puffendorf to be criminal, or con- 
trary to the duties of religion. Repentance, for having taken the 
oath, without an intention of performing it, may appear to require 
that we . fhould give what we have proniifed : and in the cafe in 
which there was an intention of giving it, the fear of giving offence 
to weak minds might alfo be an inducement for the performance 
of the promife ; but in this cafe, Puffendorf thinks it would be 
better to apply what was promifed to charitable purpofes, than to 
give it to the perfon who extorted the promife to whom it is noU 
due, and wdio might be induced by our giving it to him to perfift 
in his criminality. 

j. ^ j ^ ^ It remains to fay a word concerning fraud. There ie 
no doubt but that a promife, although attefted by an 
oath, which has been furprized from me by the fraud of the perfon 
to whom I make it, is not obligatory in refpeflr.of him; for hiS 
fraud obliges him to releafe me from it, as much as in the cafe 
of violence. But does the oath oblige me in the fight of God to 
fulfil my promife ? according to the fyftem of Puffendorf who 
thinks that no obligation arifcs from an oath extorted by violence : 
there fhould be none in this cafe. In adopting the fentiment of 
GrotiuSi and others, who think that the oath extorted by violence 
is obligatory, we muft not always conclude, that that of a perfon 
furprized by the fraud of the party, to whom the promife is madc^ 
is fo likewife ; for when it is manifeft that the oath had no dther 
foundation, than the falfe fuppofition of fome faft without which 
the promife would not have been made. Grotiusy ibid, n. 4. agrees 
that the oath has no efFedl even before God, ibid. n. 4. The reafon 
of the difference is, that a perfon who makes a promife, though 
under conftraint, promlfes abfolutely, and without making his 
promife depend upon any condition ; whereas the other in fomc 
degree intends that his promife fhall depend upon the truth of 
what he fuppofes to be the facl^ and which fuppofition is the foun- 
dation of it. 
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S E C T I O N n. 

Of other Catifes of Obligations^ 

§ 1. Of ^qfi ContraBs. 

- A Quafi contra£l is the a£l of a perfon permitted by 
^ ^ ^ the law which obliges him in favour of another, without 
any agreement intervening between them («). 

For inftance, the heir’s acceptance of the fucceflion is a quafi 
contrafl: in favour of the legatees 5 for it is a faft permitted by the 
Jaw, which obliges the heir to die payment of the legacies without 
the intervention of any agreement between him and the legatees. 

Another inftance of a quafi contraft is, when a perfon pays by 
xniftake what he does not owe. The payment is a fa£l which 
obliges the other party to reftore what he has received, although 
there cannot be faid to be any agreement for fuch reftitution. 

The undertaking the bufmefs of a perfon who is abfent, without 
a previous direftion, is alfo a quafi contraft, which obliges us to 
render an account of it, and obliges the abfent perfon in certain 
cafes to indemnify us from the expences. 

There are many other inftances of quafi contracts which we pafs 
over in filence (i). 

- ^ ^ - In contrafts, it is the confent of the contracting parties 

^ which produces the obligation; in quafi contrafls there 

is not any confent. The law alone, or natural equity, produces the 
obligation, by rendering obligatory the fa£t from which it refults. 
Therefore thefe fads ate called quafi contrads ; becaufe without 
being contrads, and being in their nature ftill further from in- 
juries, they produce obligations in the fame manner as adual 
contrads. 

^ ^ All perfons, even infants, and perfons deftitute of 

^ reafon, who are confcqucntly incapable of confent, may 
be obliged by the quafi contrad, which refults from the ad of 
another, and may alfo oblige others in their favour ; foiw it is not 
confent which forms thefe obligations ; they are contraded by 

(<i) Vinnius obferves, th^t the particle quaji li a mark of fiinilitude and impropriety } the 
impropriety is denoted when the obligation U faid to be formed without agreement^ cht 
Umilitude^ when it is ihewn to proceed from a lawful adt, and which diftinguiflies i: from 
offences or injuries. 

(i) We have no term in the Englijh liw ffridtly correfpondlng with that of quafi con* 
trades in the civil law: many of the cafet falling within the definition of that term» may 
be ranked under the denomination of implied contrads, but that denomination is appli* 
(able rather to the evidence than to the nature or quality of the obligation, aa in judgnoent 
of law an adlual promife ia deemed to have taken place, and the confequencet are the fame 
|i if foch promife had been declared by the moft exprefi and poficive language. 
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the aft of anotlier, without any a£i on our part, 'flie ufe of 
reafon is indeed required in t^ perfon whofe a£k forms a quafi 
contraft, but it isS not rcquirciin the ^rfon by whom, or iri wbofc 
favour the obligations which refult from it are contrafled. 

For inftance, if a perfon undertakes the bufinefs of an infant, or a 
lunatic, this is a quafi contrail, w'hich obliges the infant or the lunatic 
13^ account to the perfon undertaking his affairs, for what he has be-. 
jieficiaTly expended, and reciprocally obliges that perfon to give 
an account of his tranfaftlons. 

It is the fame>ivith refpeff to women who are under the 
power of their huftands; they may in this way be obliged towards 
Others, or oblige others towards them, without being authorized 
by their hulbahds ; for the law which prohibits their obliging them-i 
felves or doing any thing independently of their hufbanils, and 
Vithout their authority, only annuls W'hat is done without fuch 
authority, and not the obligations, which are formed without any 
]a6t on their part (a). 


,*.§ II. Of Injuries and NegligendeSs 

L -| Injuries {deliSfa) are the third caufe which produce^ 
• obligations, and quaft deltBa (or negligence) the fourth. 

Injury {deliclum) is when a perfon by fraud or malignity caufe^ 
tmy damage or wrong to another. 


(tf) Infafttis here meant In Its popular fenfe, and not In the technical fenfe of the Erglijh, 
law, as fyiionimous to minor. 

The cafes in the E'gfjh law, where a perfon is obliged by the aft of another, with- 
out his own aflent, arc very few ; wherever fuch alTcnt forms a material ingrc'dient, it in-, 
duces all the confequences, and mull have all the requifues of a contraft, and operates an 
fuch. 

Minors are in general only obliged by contrafts for neQclTarier, and 1 am not aware that 
any perfon fupplyingthem with neceiraries, without any aft on their part, amcuiiti.’ig in its 
nature to a contraft, can induce’ a perfonal obligation againfl; them ; but the doftrine of 
the civil law upon this fuhjeft is highly reafunabie, and probably would be in fome degree 
adopted. For inllance, it, had been decided, that a perfon was liable to the expences incur- 
red by burying his wife in his abfencc. Jenkins v. Tucker, i //. B. 90. and fuch a Jhdulity 
ought injutilce not lefs to attach upon a minor than up m an adult, it being an aft which 
would be obligatory u| on him if accampanied by an aftual contraft. 

The cafe of infants fo young as to be incapable not only of legal but of moral afTcnt^ 
and of per fans wholly deftitute of rcifon from infirmity, is one on which I am not prepared 
to offer any confident opinion, but I rather think that wiicre the mind is incapable of affent, 
no obligation in the nature ofa contraft can be produced. 

As to married %vomen, it is perfcftly char, rh;»t they cannot be fubjeft to any greater ob- 
ligation from quafi contrafts, than from aftual contracts. The cafe of having any lien 
upon the property, in refpeft of which the obligation may be occafioned, is very different 
from an obligation attached to, and compulfory on the perfon. a , 
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^aft deUEla^ are fa£ls by which a perfon caufes damages to an- 
other, without malignity, but by fome inexcufable imprudence. 

- Thefe differ from quafi contrafts, inafmuch as the faft, 

which Is the fubjefl: of a quafi contraft, i^permitted 
by the law, whereas the fa<Sl which forms a delictum or quafi de* 
li 3 um is fomething reprehenfible. 

r 118 1 refults frogi this definition of delict a tcsA quafi de^ 

that none bu^erfons who have the ufe of reafon 
are capable of them ; *fo^ infants and perfons deftitute of reafon are 
not capable of either malignity or imprudence. 

Therefore if an infant or a madman docs fomething which caufes 
an injury, no obligation refults therefrom againfl; them, the fa£b is 
neither a delictum nor a qiiaft delictum^ as it does not include either 
malignity or imprudence. 

We cannot precifely define the age at which perfons have the 
ufe of reafon, and are confequently capable of maligpity, fome 
having it much fooner than others. The fa£t ought to be eftimat* 
edby circumftances 5 but as foon as a perfon has the ufe of reafon, 
and we can perceive reflection and malignity in the faft by whith 
he has caufed an injury to another, fuch fa£t is a deliBumy and 
the perfon who commits it, although he has not attained the age 
of puberty, contracts an obligation to repair it \ hence arifes the 
maxim nemiuem in deli^is atas excufat ; imprudence is more eafily 
cxcufed in young perfons (/r). 

- Although drunkennefs caufes a perfon . to lofe his 
reafon, he is neverthclefs liable for the reparation of 
thg injury wdiich he has caufed when in that Hate ; for it is his 
own fault voluntarily to become fo, and herein a drunken perfon 
differs from infants and madmen, to wdiom no fault can be im- 
puted. 

_ ^ There is no doubt but that a perfon interdicted for 

r 120 1 .... . * . . 

prodigality, is obliged to repair the injury occafioned by 

his mifeonduCt or negligence {deliHa or quqfi deU 8 a\ although he 


(«) This diflin^tion Is in many refpeds fimUar to that beiween adlions of trefpafs and 
actions on the cafe in the Englijb law. 

(^) In the Eitgltfl) law, minority is no. defence to a^lions founded upon torts, but the 
obfervations of Poth er^ as to infants, are necelfarily deduced from natural reafon. Th« 
efFc^f of thofc obfervations is not chat malignity or imprudence is cxcufed, but that it can« 
not exift. 

There are fome cafes In the EngVxfli law, where a party may elcif to treat a cafe as a 
breach of conttadi or as an injury ; but if the adt is in its nature rounded upon coniradf, 
and in that refpedl no obligation arifes on account of minority, the ftating it as an injury 
will not make any difference* 

This was decided in an adtion brought by a perfon againfl a minor for riding a horfe which 
had been lent in an improper manner $ in confequence of which the horfe was injured* 
yennin^i v. Randal, % %R. 335. 
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cannot incur any obligation by his contradls. The reafon of the 
diflFcrence is evident j thofe with whom he contrafts muft impute 
the confequence to themfclvesj the interdidion being publid 
ought cottfequently to be known. But notWng can be imputed to 
thofe who have fuftained an injury j they ought not to fuffer froni 
the interdiftion, neither ought it to procure an indemnity for in- 
juries. This reafon ferves alfo to decide, that a perfon under aii 
interdiftion may be condemned to pecuniary damages, for the 
injuries which he commits, contrary to the doftrine of the glofs, 
ad L ft quis 7 cod. unde vi. s of Bartolus, ad. 1. is qui bonis ^ 6.ff. de 
verh obi. and fomc other -authors, who fay, potefl quidem fe ohligare. 
<id pcenam corporaleniy fed non ad poenam pecuniarianiy qui res fuas 
alienare non potef : for the interdiction is only eftabliftied to pre- 
vent his contrafting imprudently, and iiot to give him impunity 
for his injuries. 

Every thing vi'hich has been faid of perfons under an interdiftion 
is applicable to minors who have attained the age of puberty, or 
approach towards it, except that faults of imprudence, w'hich arc 
called quafi deliEluy arc more eafily excufed in thefe perfons than 
in thofe interdifted for prodigality. 

r perfon who has committed the injury^ 

^ or been guilty of the negligence, obliged to repair the 

damage which it has occafioned ; thofe wdio have any perfon un- 
der their authority, fuch as fathers, mothers, tutors, preceptors, arc 
fubjefl: to this obligation, in rcfpe£f of the a£l:s of thofe who are 
under them, when committed in their prefence, and generally when 
they could prevent fuch a£ls, and have not done fo ; but if ||iey 
could not prevent it then they are not liable, nullum crimen pati’* 
tur isy qui non prehibety quum prohibere non potcjly /. 10 ^. ff. de rcg. 
jur.\ even when the afl is committed in their fight, and w^ith their 
knowledge, culpa curet qui felt fed prohibere non potef. /. 20. jf. d. /• 

Matters are alfo anfwcrable for the injury occafioned by the 
wrongs and negligence of their fervants ; they are even fo w'hen 
they have no power to prevent them, provided fuch wrongs or in- 
juries are committed in the exercife of the funftions in which the 
fervants are employed by their matters, although in the matters 
abfcnce. This has been eftabliflied, to render matters careful in 
the choice of whom they employ. 

With regard to their wrongs, or negled not committed In thefe 
funftions, the matters are not rcfponfible. 

C 122 1 that thofe who are liable to the reparation pf 

- an injury committed by another perfon, in which they 
have not concurred, are obliged in a different manner from the 
authors of the injury \ the latter are liable to be imprifoned in de- 

fauli 
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fault of payment of the reparation awarded^ when the injury 
pf a nature to warrant fuch imprifonment ; the former can only bo 
compelled to make fatisfa£lion by the feizure of their effedls, and 
not by the imprifonment of their perfon§. 


§ III. Of the Law* 

- - Natural law is at leaft the mediate caufe of every 

obligation ; for if contrafts and injuries produce any 
obligation, it is becaufe natural law requires every perfon to per- 
form his promifes, and to repair the injuries which he has wrong- 
fully occafioned. 

It is the fame law which induces an obligation from thofe a£isb 
which fall within the defcription of quafi contrafts. 

There are fome obligations of which either natural or pofitive 
law is the immediate and only caufe ; for inftaiice, it is not by 
virtue of any contrail that a perfon whofe circumftances will ad- 
mit incurs an obligation to provide for his father, or mother, being 
in a (late of indigence j the obligation is wholly the efFeil of the 
law. 

The obligation which a woman contrails to reftore the money 
that fhe has borrowed without the confent of her hufband, when 
that money has turned out to her benefit, is not founded upon any 
contrail, or quafi contrail | for the contrail of loan which has 
been made by her without the authority of her hulband, being a 
nullity, cannot in itfelf produce any obligation, quod nullum ejl^ nul^ 
lum producit iffeElwiu Her obligation then is only founded upon 
the piiiiciple of natural law, which does not allow one perfon 
to enrich himfelf at the expence of another, neminem aquum fl cum 
alterius damm locupUtariy L* 206. de Reg* fur* 

The obligation of the owner of a houfe in the city of Orleans^ 
to fell his neighbour a common intereft in the ^all which feparates 
the two houfes, when the neighbour wifhes to build againft it, hat 
no other caufe than the municipal law of the place, which makes 
fuch a difpofition {a)* 

And many other examples might be adduced, where natural and 
pofitive law is the only caufe of obligation. Thefe obligations pro- 
duce an a£tion called condiSlio ex lege* 

(•a) The obligation of the owner of a houfe in Londp/if to join in the expence of a party- 
an ioft^ee of thf fagae kin^ 
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SECTION III. 

f III. Of the Perfons between whom an Obligation may fubfijl. 

r 124 1 conftitute an obligation, it is necelTary that thctiS 

flioulcl be at leaft two perfons, the perfon who contracts 
- the obligation, and the perfon in whofe favour it ia contrafted. 
The latter is called the debtor, the foAnet the creditor (^i). 
j. 2 But ^pugh of the eflence of an obligation that 
there Ibpuid be two perfons, the one a creditor, and»the 
Other a debtor, the obligation is not dvftroyed by the death of 
either ; for the perfon is held^to furvive in his heirs, who fuccecd 
to all his rights and obligations 

r i 26 1 Bven where the creditor or debtor docs not leave any 
heir, they are confidered as having furvived themfelves 
on the vacant fucceflion ; for the vacant fucceflion of a deceafed 
perfon reprefents him, aflumes the place of his pprfon, and fiicceeds 
to all his rights and obligations, hxreditas perfona defuuBi vicem 
fvjlinct^ and this fiAitious perfon, whether of the creditor or the 
debtor, is fulEcient to fuftain the obligation after their death. 

An obligation may not only continue to fub 1 (itt"ln''thc 6£litious 
perfon of a vacant pofleflion. There are evpn certain obligations 
which may be contrafted by, or in Svour'oriTucri fi^ilitious perfon. 

For inftance, w'hen a curator, afTpointed for a vacant fucceflion, 
adminifters the efFefts of fuch fucceflion, he contrafts in favour 
of the fi£litious ^^0^ of the vadanl ’^pofleflion, an obligation to 
render an account, and vice ver/a, the vacant fucceffion, contradls 
an, obligation for reimburfing his expences. 

other inftances might be ftated of obligations contrafted 
by a vacant fucceflion ; fuch as that contradled in favour of the 
minifter who inters the deceafed for the payment of funeral dues ; 
vice verfa^ if any one fteals efFecls belonging to the vacant fuccef- 
Con, or commits injury to it, there arifes an obligation in fa- 
vour of the fucceflion (r). 

r 12*7 1 Corporations and communities are a kind of civil per- 
^ fons, who may contra£i obligations, and in whofe favour 

^ey may be coutraded, 

{a) In England^ thtfc terms Are npt commonly applied to any other cafes, than thofc in 
which there is a pecuniary debt. 

(/>] The cafes in which an obligation does or does not ceafe by the death of either party, 
will be referred p, 3. /, y. ; 

(f) Though the£«f V^law docs not rccogniae the eftitbut perfon of a vacant foc- 
celHon, it has recourfe to another fiction for eiFedijng limilar purpofes, by making letters of 
adjniniftraii n, when granted, relate to the time of the death, and by confidering the 
■dminiftrator as iovcAed with that character at a time when he was notfo in point of 
faft. 
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It is clear that madmen, find infants, are not 

r capable of contrafting pbligatiottr/ which refult front 

injuries or neglefts, nor contradling by themfelves thofe obliga^ 
tions which refult from contracls, fince the . e incapable of con- 
fent, without which there can be neither agreement, nor injury, nor 
negligence. But they* are capable of contradiing all thofc obliga^ 
tions which may be contrafted, without the impediate afl: of 
the perfon obliged. For inftance, if any perfon beneficially uhderr 
takes the conduft of their affairs, Aey* contraft an obligation tq 
reimburfe him his expenccs, as has : been * already fhewn, /;. 1,15*, 
They alfo contradJ all the obligations which their truftces contract 
for them, and in their names, n. 74. ^ 

According to the Roman law no objigation could be contradlcd 
between a fiither and a child who was under his doniinipn, except 
cx certis caujts^ puta^ ex catifa cnjirenjts pecuVtu The reafon was, that 
the child fo under dominion could not have any thing of his owHj 
and whatever he acquired, he acquired to his father. The par 
tcrnal authority not having that effedi in the law of France, 
There is nothing to prevent a father from contvafting obligations 
in favour of his children, or children from cputraQiug them lu fa-? 
your of their father (a). 

SECTION IV. 


Of what may be the Object and Matter of Obligations, 

- - There cannpt be an obligation without fomething 

being due, which is the objeft an^ patter o£ it, 

« 

§ I. General Statement of iuhai may be the 9 f Obligations 


C *30 ] 


The pbjedl: of an obligation may be eith.ee A thing 


(w), in the proper and confined fignificat|pQ, of the 
word \ which the debtor obliges himfelf to giye^^^ of ^11 a^ {faSnni) 
which the debtor obliges himfelf to do or tp, doj This 
rcfults from the definitioij which has been given of the term cAf 
ligation. 

Not only things themfelves {res) may be • the object of an 
obligation, the mere ufe or poffcffipn pf a thitig rj^y be fo likewifc. 
For inftance, when a perfon hires any thing, it is the ufe of the 
thing, rather than the thing itfelf, which is |lie objedl of the 
pbligation^ 


(o) The parental ^ower in England ia much more clrcumfcrtbed than even !n France, 
Particular contracts by children in favour of their father are difailowed in courts.of equity, 
for the preveiitlon of undue influence } but there is nothing to impede the general powiec 
to contract. 


ynien 



7^ Of the Objed and Matter of Obligations. |T. L €• u 

When a perfon engages to give me any thing by way of pledges 
the objed); of the obligation is the poiTeflion of the thingi rather than 
the thing itfelf. 

§ IL What things may be the OhjeB of an Obligation. 

- « All things which are in commerce may be the objcflt 

^ ^ of obligations. 

^ Not only a certain and determinate fubjeft, as a particular horfe, 
but alfo fomething indeterminate, may be the objeft of an obliga- 
tion. It is neceiTary however that it fliould in its indetermination, 
a certain moral confideration, oporict genus jquod debetur haheat certam 
finitionem^ as a promife of a horfc, a cow, a hat in general ; but if 
the indetermination is fuch as to reduce the thing to almoft 
nothing, there will be no obligation, for want of fomething to form 
the objeft and matter of it, beCaufc, morally fpeaking, altntf nothing 
is regarded as nothing. For inflance, money, corn, wine, without 
the quantity being determined, or determinable, cannot be the objeft 
of an obligation, becaufe it may be reduced to almoft nothing, as 
a farthing, a grain of corn, a drop of wine. For this reafon, the 
94. Lff. de verb. obi. decides that a ftipulation triticum dare oporterey 
does not produce any obligation, becaufe it is impoflible to know 
what quantity the contradling parties had in view (a). 

It is not however ncceflary that the quantity which forms the 
obje£i; of the obligation, ftiould be aftually determined when the 
obligation is contradled, provided it be determinable. For in- 
ftance, if a perfon obliges himfelf to indemnify me from the 
damages which I may fuffer on fuch an occafion, the obligation 
is valid, although the fum of money to which they amount may 
not yet be determined, becaufe it is determinable by the eftimation 
which is to be nriade. So if a perfon obliges himfelf to fupply me 
with corn, for the ufe of my family for a year, the obligation is 
valid, although the quantity is not determined, becaufe it is de- 
terminable by an eftimation of how much is neceflary for that 
purpofe. 

Things which are not yet in exiftence, but which are expc<Jled 
to exift hereafter, may be the objeft of an obligation. The 
obligation muft however depend upon the condition of their future 
exiftence. 

As if I fliould oblige myfelf to deliver to a wine merchant all 

(0) Triticum dare oportere ftipulatus eft aliquis ; fafti quaeftio eft non juris. Igitur 
fi de aliquo trltlco cogltaveriC, id eft certi generis, certae quantitatis : id habebitur pro 
.cxprc (To i ailoquin fi eum deftmaregcnui ct modum vcllet, ooa fecit : aibil ftipulatua vi^dqtur s 
i|Uur ne unum quidem modiuni. 
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tihe wine that I fliall grow the enfuing year, the obligation is validi 
although the wine does not exift. 

But if my vines are frozen, fo that no wine can be got from them, 
the obligation fails for want of an objeft, and is as if it had never 
been contrafted. 

The rule, that things to arife in future may be the objeft of an 
obligation, was fubjefl: to an exception in the Roman law as to 
future fucceffions. Tliefe laws profcribed as indecent, and con- 
trary to general propriety, {honnete publique^) all agreements wid^ 
refpeft to future fucceffions, whether a perfon contrafted and 
difpofed of his own future fucceffion in favour of another perfon 
to whom he promifed to leave it, even when the agreement was 
made by a contraft of marriage, L 15. cod, de paEl {a), or thofc by 
which the parties contraded upon the future fucceffion of a thij^d 
perfon, which they or one of tliem expefted to receive, l.fn, cod. 
de paFl (i). at lead unlefs fuch third perfon intervened and gave 
his confent to the agreement, d. /. ad. f 

111 the law of France^ the favour of marriage contrafts admits of 
agreements rcfpefling future fucceffions. A perfon by Ms mar- 
riage contrafl: may engage to leave his wife his future fucceffion 
in the whole or in part, or to leave it to the children of the mar- 
riage. They may alfo by marriage contrails, make fuch agree- 
ments for the intereft of the two contrailing families concerning 
future fucceffions, from a third perfon as they think proper. 
With the exception of contrails of marriage, agreements concern- 

(tf) Paftuni quod detail inftrumento comprehenfum efl, ut, fi pater vita fungeretur^ ex 
ixqua portione ea^ quit t.ubebatf cum futtre herci patr\i Jut tjJ't : Deque uilam obl'ga'iooem 
contrahere, neque libertatem teftamenti faciendi mulicr’s r.at i potuit auferre. 

(h) De quaedlone tali a Csefarienfi adTocatione interre^ati fumus : Duabus vel pluribua 
perfonis Cpes alienee hereditatis fuerat ex cognatinne .*o)te ad eos devolvcrd;s; pa^)aquc 
inter cos inita (unt pro adventura hercdiuic, qu’bt.: fpcclalilcr dtclarab.Uur,// aV/V mortuus 
fuerit& her edit as ad cos perxenerity certos ntedot in endern .'rreditat.* obfetva^i^ ^ f-L Ji forte 
ad quajdapi exh s herrditatis comnodum perven^rdf p'i6l\ofus cvi.n\rt El dubit.ibatur, 

ii hujufmodi paOa ictvari oporieret. E'aciebat auMn eis quaeUionem quia adUuc fuperliite 
eo de cujUi hereditaie fon abatur, hujufmodi pa£tio pi ocelli ' j Sc qufa non funt ita con- 
feftaiquafi omnimodo licreditite ad cos perventura, fed fubduahus condidonibus compofita 
funt, fi lilt mortuus fueeit & Ji ad hereditatum r^ocentur hi quo bujufrr.odi paciion^m ftcerunt, 
Sed nobis omnes hujufmodi p.i6tionea odiefae ell'e videntur, Sc plenie triltid mi 6e jr; icuioli 
eventus ; Quare enim, quodam vivente & ignorante de icbus ejus quidaiii pacifeentes, 
conveniuntT Secundum veteres itaque reguias, fancimus, omn mtdo hujujm di f a/d ^ quee 
eentra botios mores snitj funt rtpeUi\ dir nihil ex his fiadlionibu'^ obreivari nili ipfe forte, 
de cujus heieditaie padlum elf, vuluntatcm fuam eis accomni: daverir, & in ca ufque ad 
extremum vi se fuae fpatium perfeveraverit $ tunc etenim <ub ata acerbilhma fpe, licebit 
cii illo feiente Sc jubente, hujufmodi pi^iones fervare ; Ciuw>d edam anttrioribus [legibui 
&] conlUiudonibus non eft incognitum, licet nobis clarius eft inttodu^^^um Jubemus 
ctenim, neque dona' ionea talium rerum neque hypothecas penitus elTe ad mi ttendas, neque 
•lium quemquam contradum ; cum in alienis rebus contra domini volunutem aliquid fieri, 
vti pacifei fe£la temporum noftrorum non padatur. 

ing 



Oi^ and Matter of Obligaihtd- [Pi t c. ti 

iog fotuie laccefliom »te reje^d by tlie French law in the famtf 
snaimer as by the Roman. 

We mull n9t confound with a future fucceffion the fubftitutiori 
fmjUki^ominiffion (d) of the goods of a dcceafed perfon, who has left 
them me, with the charge of refloring them to another perfon after 
Sny^dea^. This fubftitution or fdeucommiJJlGn is not a future 
fuc<itffi9it } it makes no part in my future fucceflion. It is a mere 
debt from, me jvpay able after my death, to thofe entitled under the 
^i'ubftitiiitioti^'m^d )who may treat refpe£ling it in my life-time^ 
cithei*>^th* Tne or amongft themfelves. /. i. %i 6 . cod. de PaSi. {b) 
/• li.cofd^de Tranf. (r) ‘ i. 

. The rule, that future things may be the objeft of an obligation 
is. fubje£l to another exception by the laws of police, fuch as thofe 
Whkh*^ jkohibit dealers from buying* com, or hay, before the 
harvefl: (rf), wool before the fhecring, &c* and declare the contradJs 
void. 

^ ^ Even things w^hich do not belong to the debtor but to 

^ another perfon may be the obje£l of an obligation, as he 
is thereby obliged to purchafe or otherwife procure them in order 
to fulfil his engagement ; and if the real owner will nOt part 
with them, the debtor cannot infill that he is difcharged from his 
obligation under the pretext that no man can be obliged to perform 
an impoffihility. For this excufe is only valid m cafe of an ab- 
folute im^lGbilky \ but where tlie thing is polliblc in itfclf, the 

(a) Thefe, fo far as rcUtes to the prefent fubje£l» are equivalent to remainders and con- 
Iftogcnt rim'itauons in the 

courts of equity very much dlfcourage bargains refpeft mg expectancies; 
bnt the principle upon which they proceed has no relation to that of the Roman law re- 
4 peAiog futu'e fucceflions, but is, as Mr. Fcnblsnque obferves, to retrain the anticipation 
of expaCtancieSf ^which xnuft from its very nature furnilh to defigning men an opportunity 
topraCtife upon the inexperience or palftons of a difljpated man. B. x. r. 2. /. 12. 
Moft of the cafes reported upon the fubje^t relate to veiled reverfionary interelts, and are 
a kind of partial adoption of the objection of inequality of terms. I apprehend that, aa 
a general rule, contracts refpeCting cxpedancies are not void. Certainly thofe which are 
entered Into with refpedt to marriage are notfo, being of frequent occurrence, and no objec- 
tion having ever been made to them. 

(^) Conditionis incertum inter fratres non iniquis rationibus conventione Snitum eft. 
Cum igitur verbis fidetcommiOi petitum a patre tuo proficaris, ut, ft vita line liberis deci. 
deret beredstatem, Licinio Frontoni reftitueres ; pa^um eo tempore de fextante [LicinioJ 
Frontons dando cum liberos Philinus non fuftulerit interpofitum, non idcirco poteft 
ifliquum videri ; ^uod, faCta (ficut placuit) divlfione diem fuum, te filio ejns fuperftite, 
Itto^us efteC. 

(r) CuUd proponas, ftlios teftamento feriptos heredes rogatos efte, ut qui primus rebut 
hnmamceximeretDr, alteri portionem hereditatis rellitueret ; quoniam precariam fubftitu- 
tsonem fratrum confenfu remiflam adferis, fideicommifli perfieutio ceftat 

(</) Such contracts are alfo illegal by the law of England.' How far that law is founded 
. vpon the principles. of geottiae policy is a queftioa, vhichit woold beforeign to the prefent 
purpofeto iffiiiia* . 
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obligation fubfifts, notwidiftanding it is beyond the means of the 
perfon obliged to accomplifli itj and he is anfwerable for the 
damages occafioned by the non-perfotmance of his engagement. 
The thing being poflible in its nature, is fufficient to. induce the 
creditor to rely upon the performance of the promife. The fault 
is imputable to the debtor, for not having duly examined whether 
it was in his 'power to accomplifli what he promifed or not. 

But though I may be obliged to give you what belongs 
^ to a third perfon, I cannot contradJ: an obligation to give 

you what belongs to you already, /. i. § lo-jT* (^) unlefs 

your right to it is imperfeft, for then I may contradb an obligation 
to render it perfe^l, 

j. ^ - It is evident that things not fubjefl: to commerce can* 

not be the objefl: of an obligation, as a church, the par- 
liament houfe, a biflioprick. 

Neither can an obligation be contrafted for giving any right to 
a perfon incapable of enjoying it, as an eafement in my land 
to a perfon who is not the owner of the land adjoining. But it 
is not ncccfliiry that the perfon who engages fliould be capable 
of having and poffefling the thing promifed, provided the perfon 
to whom the engagement is made is capable of receiving it, /. 8i. 
ff.de Verb. Obi. [b) 

Thcecfi£lof 1734, having rendered perfons in morthiain inca- 
pable of acquiring immoveable property, no obligation can be con- 
trafted for giving them fuch. 

A faleable office may be due to a woman ; for though flie Is in- 
capable of holding it, flie is not incapable of having the revenue 
derived from it {le droit de finance de reffee). And it is tliat re- 
venue, rather than the office, which is in commerce, and which is 
the objc£l of the obligation. 

§ III. JVhat ABs tnay be the Object of Obligations* 

r *36 ] objeft of an obligation, it is 

neceflary that it ihould be poflible, for impoffiblliiim nulla 
tbligatio efiyL 85. de Reg. Jur. 

But it is fufficient that the fa£t to which a perfon obliges him- 
felf in my favour be poflible in itfelf, though it may not be fo with 

(tf)' Nec minus inutilis eft ftlpulatlo fiquU rem fuain> ignorant ^fuam cfTe flipulatut 
fueric. 

(^) Multum Interefty utru'm ego ftipulor renn cujus commerclum habere non peflum, 
an quia promiittat ; fi ftlpuler rem cujus conmnercium non habsoj inutilcm vfTe ftipula- 
lionem placet, fi quispromiUat, cujus non commercium Jbabet; Ipfi nocere, non xftMii. 

refpeft 
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rtfpt&, to him, becaufe unlefs I am aware of that impoffibility t 
have a right to rely upon the performance of it, and he is efFeo-^ 
tually obliged to me in id quanti mea interejl non decipu He muft 
Uame himfelf for not having meafured the extent of his capacity, 
and for having raflily engaged to do an aft to which he was not 
equal. 

- - An aft contrary to Jaw or good manners is regarded 

^ -* as impoffible, and cannot be the objeft of an obligation. 

For an aft to be the objeft of an obligation it muft be fome- 
thing determinate, therefore the ad law,^. § 5. (a) de eo quod cerU 
lw:oy decides, that if a perl'on promifes another to build a houfe, with- 
out faying where, he does not contraft any obligation (i). 
r T R 1 l-aftly, the party in whofe favour the obligation is con- 
^ ^ trafted ought to have an appreciable intereft in the aft 

being done. 

The reafon is evident; an obligation being a legal tie, there 
cannot be any obligation if the perfon promifing may violate his 
promlfe with impunity *, and it is evident that he may do fo when 
the other party has no appreciable intereft in the performance or 
non-performance of it, for there cannot arife any damages to him 
for the non-performance, damages being nothing but the eftima- 
tion of the intereft which the creditor has in tlie performance of 
the obligation. 

But though an aft in which the perfon to whom the 
promife is made, has no intereft, cannot be the objeft of 
an obligation, it may be the condition of one. If you promife me 
that you will come to Orleans to ftudy the law for a year, the pro- 
mife would be void, and no obligation would refult from it, becaufc 
this faft, in which I have no intereft, cannot be the objeft of an 
obligation to me. 

But if I agreed to give you a hundred pounds in cafe you did fo, 
the agreement would be valid ; for although I had no intereft in 
tlie aft, it might be made the condition of my obligation. 


c *39 3 


{a) Si qui A infulam Aeri ftipuktur & locum non adjiclat, non Talet Aipulatio. 

(h) But 1 conceive that this general obligation may acquire certainty, from the relative 
firuation of the contra£lihg parties. That point is however rather referable to the princi« 
pie of conftrudlion, than to an exception to the general propofition in the text, which fup. 
pofes the intention to be wholly indeterminate. 

In Alitny. Hardings ^ a, ab, 17. The defendant being curate of NenveaflU^ 
had covenanted to build a houfe on the glebe land, which he altetwards refuAng to do, 
the plainti A' brought a bill for a fpeciAc performance. The defendant inAAed ontheun* 
certainty of the agreement, it fpecifying neither the time when the houfe was to be built, 
nor what fort of a houfe it Aiould be ; but the Lord Chancellor obferved, that the covenant 
was for the beneAt of the church, and therefore if it could be fpeciAcally performed, it 
ought, and decreed i co&feaient boufe to be hvllt, direftlog certain perfoni to regulate the 
manner. 

* Upon 
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Upon this principle it was ruled) that a prbmife by a nephew to 
his uncle to defift from play, under the penalty of three hundred 
livres, was valid, and induced an obligation to pay the money in 
cafe he failed in his promife. 

- - But though it is eiTential to a civil obligation, that 

^ the pcrfon with whom it is contrafted Ihould, for the 

reafous above-mentioned, have an intereft capable of appreciation 
in the a£l to be done, it is otherwife with refpedi to a natural 
obligation. To conftitute that, it is fufficient that there Ihould be 
an intereft arifing from a juft aiFe£f ion. 

The perfon who makes the promife, and afterwards violates his 
engagement, having it in his power to accomplifti it, is morally re- 
prehenfible, although he may not be accountable to any human 
tribunal (a). 


(a) tn nothing Is more common than for a perfon to enter into covenants with 

another, who hits 00 perfonal interefl-, and is only a trufiee either for other individuals or 
for Tome public purpofe, and the perfon to whom fuch covenant is m^de is entitled to the 
fame adlions, as if he had an immediate intereft. But this is only a mode and form of 
engagement 3 the fubOance of the obligation is contradled in favour of thofe who are 
really interefted, and the principle referred to by Pothietf is applicable to the inherent 
fubftanceof the obligations, and not to technical forms, deduced from the monicipal con* 
ftituCions of particular countries. 

Upon the general principle, is obferved by Mr, Powell^ referring to the authority of 
the Ytar Booky%\ //. 7, 10. t:\at if the fubjed) of a contrad^ or agteement be felf-cvi- 
denily ufeief;, as tending to no purpofe when put in execution, this will tender the contra^ 
or agrecmeenc void j and the motive to conftder it fo will Ir ftill ftrongcr, if it be of 
fuch a nature as, if not performed, it brings no lofs or prejudice to the party ftipulating it, 
and if fuifilied will create trouble or damage to the perlbrmer. 1 am not aw'aie how- 
ever of its having ever been adtually decide;?, that an engagement by deed, or upon a legal 
confideration, would produce no adlion on the ground of there being no appreciable intereft: 
for the mere gratification of an innocent whim may be an adequate inducement for one 
perfon to make it worth the while of another to enter into fuch an engagement. That 
damages in fuch a cafe would be only nominal, is a cnnfideiation which affcdls the pru- 
dence, rather than the foundation of an action* There arc many cafes in which nominal 
damages are giver; for the non-performance of a duty, although from fuch uon- performance 
no detriment has a^ually enfued. 

But fomc of the judges of the court of Common Picas in a very recent caft, (decided 
upon a different point) intimated s>n opinion that a covenant of daily occurrence, v/ar. a 
covenant between partners to appoint arbitrators to decide upon any difpute that might 
arife between them, was not obligatory 3 as it would be dlfticult to dire^ a jury upon 
what rule to proceed, in aflefling damages pn an action founded thereon ] for mn cavfiat 
that the plaintiff would have fuccecdcd in the arbitration. Tatt^rfai/ (rrccUy 2 131# 
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CHAPTER SECOND. 

ARTICLE I. 

Of the Effed of Obligations on the Pari of the Debtor* 

f §1. Of the Obligation to give, 

j- j A perfon^ who is oMigecl to give any thing to another, 
is bound to give it to the creditor, or fome one autho- 
rized on his behalf, at a fuitabJe time and place. See Part III. 
Ch. 1. where we fliall treat of the difeharge or payment of obli- 
gations. 

P - When the objeef of the obligation is a fpecific thing,, 
the obligation has the further efFedl of obliging the 
debtor to ufc a proper degree of diligence in the prefervation 
of it until it is delivered ; and if it is deftroyed or injured for want 
of fuch diligence, he is anfwcrable in damages. We fliall treat of 
thefe damages infra, Art. III. 

The degree of diligence wdiich the debtor is bound to apply 
is different, according to the difterent nature of the engagements 
upon which the obligation depends. The 5 th law, F, cemmodat, (</) 
fupplles the following rule. When the contraft folcly regards 
^ the utility of the perfon to whom the property is to be given, or 
reftored, the debtor is not bound beyond the application of 
fidelity in preferving it, and confcqucntly is only anfwerable for 
that negleft which borders upon fraud, tenetur duntaxat de lata 
culpa et dolo prcximcl. 

For inftance, a depofitary is anfwerable for nothing more 
than fidelity in keeping die article entvulled to his care ; for the 
taking the depofit is merely for the benefit of the perfon by whom 
it was made, and to whom the depofitary Is obliged to reftore 
it. If the contracl is for the common benefit of both die parties, 
the debtor is bound to ufc that ordinary diligence which perfons 
of prudence apply to their own affairs, and is therefore anfwer- 
able for fliglit neglcft. For inftance, the feller is anfwerable for 
this negleft with refpe^l to the article fold j and which he is obliged 
to deliver : the creditor is anfwerable for his iicgleft in the cultody^ 

{a] In contradtibus interdwrn dolutn folum, Intcrdum & culpam praftarous; dolum, In 
depofito ; nam quia nulla Utililas ejus veriaiur apud quern dcponlcur, merito dolus prseda- 
t^r folus, nifi forte* merces acceflit; tunc enim (ut eft * conftitutum) ctiam culpa exhibc- 
tur t aut fihnc ab initio coovenit, ut* culpam * periculum, prssftet is, penes quern deponi- 
tur. bed ubi utriufque utilitai vertitur, ut inempto [utj in locate [utj in dote [utj in 
pij^nore [ut] in fodetate, * dolus * culpa pisefiatur.' 
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of a pledge, which he is under the obligation to rcftorc ; becaufe 
the contrafts of fale and pledging are for the benefit of both the 
parties. Where it is folely for the benefit of the debtor, fuch 
as a gratuitous loan of goods to be ufed, and fpecifically reftored, 
he is obliged to apply more than ordinary diligence, and is con* 
fequently anfwerable for the flighteft negledi. 

But this rule is fubjeft to feveral exceptions, as will be Ihewn 
in the eflays, where the different kinds of contradls are immediately 
under confideration (/z). 

The debtor of fpecific things, {d^un corps certain) is never an# 
fwcrable for accidents, and cafes of inevitable neceflity, {cas foriuits 
et la force majeure^ vis divina) until he is guilty of improper delay ; 
or (according to the law of France^ is en dcmeiirc de payer i) at leaft 
urilefs he has fubjefted himfelf to the lofs arifing therefrom by 
particular agreement ; or unlefs the accident is occafioned by 
fome preceding fault of his own. For inftance, if 1 lend you my 
horfc to go to fome particular place, and you are attacked by rob- 
bers, who take away or kill the horfe ; although this violence is an. 
accident for which a debtor is not ordinarily liable, ncverthelefs, 
if indcad of taking the fafe and ufual road, you go by fome crofs 
way known to be infeftedby robbers, and are there attacked, you 
will be anfwerable for the accident, becaufe it is occafioned by your 
imprudence. 

[14 ] efFc£l: of the obligation to give, on the 

part of the debtor, that when he is guilty of any im- 
proper delay, (is en demeure) in fatisfying his obligation, he is 
anfwerable for the damages of the creditor arifing from fuch de- 
lay ; and confcquently ought to indemnify the creditor for every 
thing which he could liavc had, if the thing was delivered when 
demanded. 

In confequcncc of this principle, if the thing due is deteriorated, 
or even totally deilroyed, after fuch delay, by any inevitable ac- 
cident, the debtor is anfwerable for the lofs, unlefs the thing would 
have equally pcrifiied in the hands of the creditor. 

Upon the fame principle, the debtor is anfwerable, not only for 

(c?) The tranfljtorhjs long fince prepared cfT^ys upon all thefe dliTercnt fpecicsoF con- 
tracts, ufing the aHiilance of Fot/Zrery but proceeding upon a much more limited Icale, in 
f ’ e hopes of hereafter oftering them to the I’rcfcirion. Pe has retained the palTiage which 
refers to the various treatiits of his author. The degree of diligence w.hich is to be applied 
in refpedt to thediffeient clafl’cs of contracts, is the fubjeft of Sir Pfm, J nes's admirable 
Eflay on the Law of Bailments, which confiils in an amplification of the maxim, in the 
text, and an hilforical view of the application of it in the various lyftems of jurifprudence. 
To the recommendation of that moft celebrated performince, the Engijb reader may piin- 
.cipally afertbean acquaintance with the writings of Pothler, 

Finniuiy in his Commentary on the title of the InfHtutcs, quibux modis contrahltur 
^ligatioy & decommodato cuif has like wife a very valuable difeuihon of the fame fubjed. 

G 2 the 
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the fruits which have been aftually received, but alfo for fuch as 
might have been received by the creditor, if a delivery had been 
made in proper time. 

[ 144 ] Obferve, that by the law of France y a debtor is only 
confidered as chargeable with delay (placed en demeure) 
of giving the thing due from him, after a judicial interpellation 
regularly made, and from the time of fuch interpellation. 

This decifion takes place, although the thing be due to minors, 
or the church 5 the principles of the Roman law refpefting de-* 
murrage, which was contrafled re ipfa in favour of thefc claimants, 
not being followed (a). 

From this decifion an exception mufl: be made in the cafe of 
perfons acquiring pofleffion wrongfully, (/es vohurs) who are held 
to be en demeure^ as to fatisfying the obligation which they have 
contraft^d of reftoring the thing taken, from the inftant of their 
taking it, without any judicial interpellation being requifitc. 
Zr. . de fin condfurthu (i). 

The debtor ceafes to be en demeure^ by making a regular offer, 
which places the creditor cn demeure^ (c) as to the receipt of the 
thing which is to be given. 

^ ^ The obligation of giving a thing fometimes extends 

to the fruits thereof, if it procures any ; and to intcreft 
when the debt is of a fum of money : ordinarily the debtor is only 
anfwerable for the fruits which have been, or might have been 
got after a judicial intcrpcilation ; and in like manner intereft runs 
from that time. Although fometimes fruits and intereft arc due 
before the debtor is cn dnneurcy as in coiitrafts for the fale of a 
produftive article, 'fliis depends upon the different nature of 
the contra< 3 :s, and other caufes producing the obligations, as is 
(licwn in treating of the different contracts, and quafi con- 
tra£ls (f/). 


C >46 ] 


§ II. Of the Ohligaiion to rfo, or not to do any AB, 

The effect of the obligation, which a perfon contrafts 
to do any act. Is, that he ought to do what he has cn- 


' (tf) In we have no proceciilny analrgous to this judicial interpellation. 1 con- 

ceive that a ncg!e£l to deliver at a proj cr time, or upon demand, is in general attended with 
the fame e/Fedls, as in Franct are confequent up'^n fuch procteding. 

(^) Licet fur paratus fuerit excipere condifliorein, et per me fleterit, dum in rebu^ hu- 
manis res fuerat, condiccre earn, pofiea autem perempta eft j tamen durare condidlionem 
veteres voiuerunt ; quia videtur qul primo invito domino rem concradtaverit, femper in ref- 
ti'ucnda ea quam needebuit auferre, moram faccre. 

(r) This alfo is a judicial proceeding, which is referred to more at length. Past. Ui. s. i. 
Arc VIIl. 

(d) See note to N I4it 
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gaged, and that if he does not, after having been placed demenret 
he ought to be condemned in damages to the pcrfon in whofe 
favour he is obliged ; that is to fay, id quanti creditoris interft 
fRum fuijfe id quod promijfum ejt^ which ought to be ellimated at 
a fum of men :y by experts agreed upon between the parties. 

Ordinarily, tht debtor is not placed en demeure^ except by a judi- 
cial demand; inftituted by the creditor againft him ; that he may 
be compelled to the performance of his promife, or in default there- 
of may be condemned in damages. 

The judge upon this demand prcfcribes a certain time, within 
which the debtor fliall be bound to do what he has promifed, and 
in default of his doing fo, he condemns him in damages and ex- 
pences. 

If the debtor fatisfics his obligation within the time preferibed, 
he avoids the damages, and is only anTwerable for the expences, 
unlefs the judge awards fome damages for the retardation. 

^ - Sometimes the debtor is anfwerable for the damages 

^ of the creditor, on account of not performing what he 
was obliged to do ; although there was no judicial demand. Tins 
is the cafe when what the debtor is obliged to do can only be 
done with any benefit, within a certain time which he has fuffered 
to elapfe. For inftance, if I employ an attorney to oppofc on my 
behalf a decree for fale, under an execution, of an eftate hypothe- 
cated to me, and he fuiFers the decree to pafs without making any 
oppofition, he is anfwerable to me in damages, although I have 
not inftituted any demand againft him^ to oblige him to do what 
he has undertaken. The limited time, within which he ought 
to have known that the oppofition fliould have been made, is a 
fufficient interpellation {a). 

[ 148 ] cffefl of an obligation which a pcrfon contrails 

of not doing any a£b is, that if he does fuch aft, he is 
liable for the damages refuUing from the prejudice which he has 
thereby caufed to the perfon to whom he w’as under an obligation 
not to do it. When a perfon, who wtis obliged to do any aft, is 
prevented by accident or force [quclque cas fortuit et force tnajeure) 
from doing it ; and in like manner when a perfon has been forci- 
bly con drained to do fome aft which he was obliged not to do, 
there is no ground for fubjefting him to damages, for nemo prof 
tat cafus fortuitos* 

{«) Whit was obfervfd in the preceding fedtion, of the law England having nothing 
analogous to the judiciiil interpellation there mentioned^ is equally applicable here, Fxcept 
under particular circutnftances, the liability to damages attaches without any demand, after 
a proper time has elapCed. That time may be either limited, or colledted firotn'interence. 
Where there is no limitation of time, and no delay it implied from the naUre of the fubjed, 
the obligation attaches immediately. 

G 3 Obferve} 
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Obfervc, that I ought in this cafe to apprize you of the circum-* 
ftance which prevents my doing what I had engaged, in order 
that you may take the neceflary meafures for having it done by 
another : otherwife, I do not avoid the liability to damages, unlefs 
the faitie force prevents my apprizing you of the impediment, 
27* § 2* ( a )» 


ARTICLE II. 

Of the EffeB of Obligations y with reJpfB to a Creditor. 

% 

C 1^0 ] effects of an obligation with refpeft to a creditor 

are, ill. The right which it gives him of proceeding 
againftthe debtor in the courfe of juflice for the payment of what 
is contained in the obligation. 

2d. Where the obligation is of a liquidated fum, it gives the 
creditor a right of oppofing it to his debtor by way of compenfa- 
tion or fet-off, fo far as it goes, againft any money arifing from 
him to his debtor. We lhall treat of this right of compenfation, 
infroy Part III. c. 4. 

3d. The obligation fervea.the creditor as a foundation for other 
obligations, which perfons may contrad with him as furcties, on 
behalf of the party contrafting, as principal. We fliall fpeak of 
thefe furcties, Part II. c. 6 . 

4th. It may ferve as the fubjed of a novation, (or fubftituted 
contract) where any fuch intervenes ; as to novations, vide infia. 
Part III. c. 2. 

We are to treat at prefent only of the firfl: and principal effeft 
of an obligation ; which is the right it gives to the creditor of 
proceeding in a courfe of juflice for the payment of wdiat is due 
to him. We mull in this refpeft diftinguifli between the cafe 
of an obligation, for giving any thing, and that of doing or not 
doing any aft. 

J I. Of the Cafe where the Obligation conjifls in giving any thing. 

£ j - j ^ The right which this obligation gives the creditor of 
proceeding to obtain the payment of the thing, which 
the debtor is obliged to give him, is not a right in the thing itfelf, 

{a) Qui mandatum fufeepit, fi potea id explere, defercre protnimiin officlum non 
debet, alioquin, quanti mandatoris interfit, damnabitur 5 ft vero intclligit explere fc id 
offidum non pofl* , idipfum, cum primum potent, debet mandatori nunciarc, ut is, fi 
velit, altcrius opera utatur, quod fi, cum poffit nunciare, ceflaveiit, quanti mandaioria 
iaterfit, tcnebltur } fi aliqua ex caufa non potexlt nunciare, fccunis exit. 
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jus in rsj it is only a right againft the perfon of the debtor for the 
purpofe .of compelling him to give it, jus ad rent, Ohligationum 
fuhjlantia non in eo conftflit ut aliquod corpus nojlrunty aut fervitutem 
nojiram faciat ; fed^ ut aliufn nobis adflringat ad dandum vel faciendum, 
L, de ohlig. aEl, The thing which the debtor is obliged 
to give, continues then to belong to him, and the creditor cannot be- 
come proprietor of it, except by the delivery, real or fictitious, which 
is made to hijn by the debtor in performance of his obligation* 

And till this delivery is made, the creditor has nothing more than 
a right of demanding the thing, and he has only that right againft 
the perfon of the debtor who has contradled tlie obligation, or 
againft his heirs and univerfal fucceflbrs ; becaufe the heir fucceeds 
to all tlie rights {aEiifs ct pajjlfs) of the deceafed, and confequent- 
ly to his obligations ; and bccaufe the univerfal fucccflbr of the 
debtor, fuccccding to his property, fucceeds alfo to his debts, which 
are a charge thereon. ' 

£12] it follows, that if my debtor, after contrafting 

an obligation to give a thing to me, transfers it upon 
a particular title to a third perfon, whether by fale or donation, 
I cannot demand it from the party who lias fo acquired it, but 
only from my debtor, who for want of the power of giving it to 
me, not having it himfelf, will be condemned to the payment of 
my damages refulting from the non-performance of his obligation. 
The rcafon is, as the obligation does not, according to our principle, 
give the creditor any right in the thing which is due to him, 
I have not any right in tlie thing which was due to me, that I 
can purfue againft the perfon in whofe hands it may be found ; 
the right which the obligation gives, being only a right that tlie 
creditor has againft tlie debtor and his univerfal fucceflbrs, I 
cannot have any adion againft the third perfon who has acquired 
tlic thing in qucftioii \ for, his acquilition being upon a particular 
title, he does not fuccced to the obligation in my favour. L, 15. 
cod, dv rci vinJ. [a). 

For the fame rcafon, if my debtor has given by will the thing wdilch 
he was obliged to give to me, and dies, he will by his death have 
transferred the property therein to the legatee, according to the 
rule of law, tiiat dominium ret legatee Jlaiim a mortc tejlatoris irariftt 

{a) Quotles duobus in folidum praedium j^rc dilUahitur, manifefn juris eft, cum, cui 
priori tradhum eft, in detinendo dominioeife potiorem. Si igirur antccedentc tempore tc 
pofteftioncm emlflfe, ac pretium exfolvifte apud prsefidem provinciae probaveris ; obtentu non 
datorum inftrumentorum fxpelll te [a} pofteftlone non pacitt»ir. Eritfanein arbitrio tuo 
pretium, quod dediftt, cum ufuris recipere, ita tamen ut perceptorum frudluum ac fumptuum 
ratio habeatur; cum, & ft ex caufa donationis utrique dominium lei vindicetia § cum 
cui priori polTeffio foli tradita eft, haberi potiorem conveoiat. 
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a tejlatore in legatarium } for, having according to our principles 
continued the proprietor, he was enabled to transfer the property ; 
it ought then to be delivered to the legatee, and I fhall in this cafe 
only have an adtion for damages againft the heirs of my debtor. 
L. 32.^^. locat. (a) 

- Obferve however, that if the debtor was not folvent 

^ at the time of his transferring to another the thing 

which he was obliged to give to me, I may proceed againft the 
perfon who has fo acquired it, to procure a refeiflion of the aliena-* 
tion that has been made to him in fraud of my claim, provided 
he was privy to the fraud, in cafe his acquiiition was upon an 
onerous title : if it was upon a gratuitous title, his privity would 
not be neceffary. Tit.ff. de its qua in fraud, cred, if). 

[This is follonved If a pnffage relating only to the peculiar laws of 
France^ which it is not thought material to infertJ^ 

P ^ Although a perfonal obligation does not in itfelf give 
the creditor in whofe favour it is contradted any right 
in the thing which is the objedl of it ; neverthelefs, there arc cer- 
tain obligations to the execution of which the thing which is the 
objeft of it is fpecifically liable \ and this liability gives the 
creditor a right in the thing, which enables him to enforce 
the execution of the obligation againft third perfons. Such 
is the obligation which refults from the claufe in a contradl: 
of fale, by which the buyer engages to let the feller re-purchafe 
an eftatc upon re-imburfing him the price, and all expences. The 
eftate, which is the objedl of this obligation of the purchafe, is 
liable to the execution of this obligation, and the feller may en- 
force the performance of it againft a third perfon ; but it is not 
the obligation which produces this right ; the obligation is not in 
itfelf capable of giving a right, except againft the perfon who con- 

Qui fundum colendum anms locaverat, decefTit, & eum fundum iegavit, 

. Caii'us negavit poiTe cogi colonum ut eum fundam colcret, quia nihil heredis interciTet : 
Quod fi col inus vcllet colete, £c ab eo cui tegatus eHet fundus, probiber tur cum herede 
fedi n'/m colpnum hivbere, Sc hoc detrimentum ad hrredem pertincre j liculi fi quis rem 

vendidiflet, necdum tradidilTet, alii legaflet, hercs ejus emptOii 8t legatario efiet 
obligatus. 

(b) it is a general principle of the courts of equity, that what is agreed to be done 

for a va>uab!e confideraiion, is to be confidered as done{ and iberetbre any fpecific pro- 
perty is for moft pradical purpofes rfledually transferred from the time of an agreement 
tor that purpofe, without waiting fur the formal completion of the ad of transfer. There- 
fore any perfon acquiring with notice, or without a valuable coiifidcration, property which 
is agreed to be transferred to another, acquires U fabjed to the obligation refuking from 
the agreement, without any regard to the queftion of folvency in the contrading party. 
V/here the property is tiansferred upon a valuable confidetation to a perfon not having 
nonce of the agreement, the right acquired by fucb transfer muft prevdtil, in coniequence 
of another xule \ that where equity is equal, the law muft prevail. 


7 


tra^ 



Art. II. § I.] of Obligations. 89 

trafis it ; the right refults from the feller being confidered as re- 
taining a claim upon in the eftate to anfwer the obligation contrafted 
by the purchafcr in refpeft to It, 

[Here follow certain pajjhm concerning the legal proceedings ^ where^ 
by the performance of the obligation is to be enforced y which it is not 
thought material to viJertJ\ 


§ II. Of the Cafe in which the Obligation conftjls in doing or mi 

doing any acl. 


|- - When a pcrfcn Is to do any aft, this obliga- 

tion does ret it-, cre.iiror a right of compelling 
tlie debtor fpecif?c. ':v :o perforni t;- . iici which he Is obliged to 
do, but only a to have hhi: condwmned in damages for not 
performing oMigaticai. 

To thii obligatio 1 of damager, all obligations of doing any aft 
may be rcfolvcd, for nemo poUjI i ^ c cjgi ad faFmm (rt). 

P ^ ^ When a perfon is < bi.^! fd not to do/any aft, the right 

which this obligation, gives the creditor, is that of pro- 
ceeding againil the debtor, in oviie of his contravening the obliga- 
tion to recover tlic damages, arifiiig from fuch conjtravention. 

If what he was obliged not to do, and has done contrary to his 
obligation, is fomethiiig which may be deftroyed, the creditor 
may alfo proceed againll h.f* <1 hror for the dellruftion thereof. 
For inllance, if my .ur c. images with me not to fhut up his 

avenue, but to leave nn* a irec p. ifige through it, and in prejudice 
of this obligation builds a wail, or digs a trench, I may obtain a 


{<1) The res! meaning of this Is, that it is impofTihle In the nature of things for one 
man fpeci^caily to diredt oi coniUaia the adtions of another j but by putting a retiraint 
upon ifuti or propter ty, he may be induced to do the adi which h the objedit of his 
ochgation, rather than fubmit to the continuance of fuch redraint. The dodrine of 
P'thitr, derive d fiom his own law, is, that the only mode of enforcing the performance or 
obligations to do an adl, is by iubjedting the party to tiw damages arifing from its not 
being done. The. Engfijb courts of rquiiy, in exerciiing their junfdidfiun of compeUir.g 
the ])erformance of adls agrted to be done, proceed by the imprif^nment of th« pfrfen in 
cafe of relufal, which is not a contiadidfion of the maxim of the Ri.moK law above cited, 
but an application of it j fuch im]>rifonment not being any more a fpecific peiforroance than 
a compenfation in damages. It is always in the option of the creditor (except in fome 
cafes of technical impediments), to proceed, not for the fpecific performance, but for a 
compenfation in damages j but the converfc does not hold good; and where -pecuniary 
damages aie, in the narure of the thing, a full and adequate compenfation, the courts will 
notin general entertain a fuit for the compelling a fpecific performance. See Treatife of 
>.quity,/>. 1. c. i./. 5. c. 3, /. i. and Mr. Fcnhlanjuit Notes. See alfo, v. 

Jirtnejjy. 1 Bro. Cb. 343. 
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fcntencc that he fliall take down the wall, or fill up the trench, 
and that in default of his doing fo within a certain time, I may 
be allowed to do it at his expence {a). 


ARTICLE III. 

Of the Damages and Interejl ariftng from the Non-performance of 
Obligations^ or the Delay in performing them. 

|- j ^ Damages and interefts are the lofs which a perfon 
has fuftained, or the gain which he has miircd 5 this is the 
definition of the law', Rat» Rem. hah, quantum mea interfuit \ 

id ejl quantum mihi ahtjl^ quant unique lucrari poiui. Therefore 
when it is faid that the debtor is liable for the damages and in- 
terefts (/^) refultipg from the non-performance of the obligation, 
it is to be underftood that he ought to indemnify the creditor from 
the lofs which the non-performance of the obligation has occa- 
Coned to him, and for the gain of which it has deprived him. 

The 

{a) T conceive that a court of equity would compel the party to replace the fuhjcfl as 
if the ad had not been done, in contravention to the agreement, but would not add the 
alternative of allowing the covenantee to do it at the expence of the covenantor. Jn the 
cafe of Mart iu and his wife v. ICatrWf zP.Wmt, a66, it appeared that the piaintitfs, 
who were infirm, were much difluibed by ringing the church bell at hve o’clock in the 
morning, agreed with the patilhioners to ered a new cuprda, clock and bell, the 
parl/hioners agreeing on the other hand, that the 6 ve o’clock bell ihould not be rung during 
the lives of the plaintiffs, or the life of the fuvvivor of them. After the agreement had been 
performed on the part of the plaintiff's, a new order of veilry was made for ringing the 
bell, and the Court of Chancery decreed an injundion to retrain It. 

(S) In theFnrficA writers we always find triefe terms combined. I have retained them 
in the prefent article, but in the other pans of the Treatife have only uf<.d the word 
Damages. According to the Ergifo law the eftimation of damages is pv-culiarly tl.c pro- 
vioce of the Jury, but is fo far fubjed to the controul of the courts, that in cafe of cx> 
cefs they may grant a new trial, referring the fubjed to the confideration of another jury. 
This diferetion is exercifed in a greater or lefs degree, according to the nature of the dif- 
ferent caufes of complainU In cafes particularly affeding tlie perfonal feelings, the con- 
cluflon of the jury is very feldom interfered with. In cafes of injuries to property, a 
confjderabie latitude is allowed, and the damages often exceed the real mcafure of the 
injury, if there appears to be any ad of wanton infult j but where the verdid indicates 
an intemperance of mind on the part of the jury, their decihon is not unfrequently fubjed- 
cd to revifion. The term vindidive damages has been often applied to the cafes of a com- 
penfation more than commenfurate to the real injury, but this term has been lately dif- 
countenanced. 

With refped Co damages proceeding merely on the non-performance of agreements, 
the Courts have been much mere adive in their interference ; and there are feveral cafes 
in which (bey have decided upon the principle by which the meafure of damages ought to 
beeft^maied. In Flarean v. Thombill^ 2 Bl. 1078, the feller of a houfe by audion could 
not make a title, and the jury gave the buyer, befides his depofic, a compenfation in damages 
Ibf the lofs of his bargain, which wasdifallowed, and a new trial was granted. In Shepherd 
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The debtor however is not to be fubjefted to indem^ 
L '] creditor indiferiminately for all the lofs which 

may have been occafioned by the non-performance of the obliga- 
tion, and ftill lefs is he anfwerable for all the gain which the cre- 
ditor might have acquired, if the obligation had been fatisficd, 
A diftinftion muft be made in this refpeft, between different cafes, 
and different kinds of damages and interefts, and a certain degree 
of moderation ought alfo to be applied, in eftimating thofe for which 
the debtor is liable. 

When the debtor cannot be cliarged with any fraud, and is 
merely in fault for not performing his obligation, either bccaufe 
he has incautioufly engaged to perft)rm fomething whicli it was 
not in his power to accomplifli, or becaufe he has afterwards im- 
prudently difiblcd himfclf from performing liis engagements ; the 
debtor is only liable for the damages and intereil which might 
liave been contemplated at the time of the contract ; for to fuch 
alone the debtor can be confidered as having intended to fubmit. 

In general the parties are deemed to have contem- 
plated only the damages and intereil which the creditor 
might fulllT from the non-pcrformance of the obligation, in re - 
fpe£l to the particular thing which is the objcdl: of it, and not fuch 
as may have been incidentally occafioned thereby in refpe£l to his 
other affairs : the debtor is therefore not anfwerable for thefe, 
but only for fuch as areTufiered with refpcil to the thing which Is 
tlie objccl of the obligation, davmi et intcreffc ipfarn rem mn habit am ^ 
For inilance, fuppofe I fell a perfou a horfe which I am obliged 
to deliver in a certain time, and I cannot deliver it accordingly : 
if in the mean time horfes have increafed in price, whatever the 
purchafer is obliged to pay more than he would have given for 
mine, in order to procure anotlier of the iiJve quality, is a damage 
for wdnch I am obliged to indemnify h.im, bccaufe it is a damage 
propter rem ipfarn non hahitanij and which only relates to the thing 
that was the obje£l of the coiitraft, and which I might have fore- 
feen ; the price of horfes like that of all other things being fubjefl: 
to variation. But if this purchafer was a canon, who for want of 
having the horfe tliat I had engaged to deliver to him, and not 
having been enabled to get another, was prevented from arriving 
at the place of his benefice in time to be entitled to his revenue} 


V* JohnJoriy a Eafi. 211. the Court decided that the proper damages upon an agreement for 
the transfer of l>ock was the higheil price which it had been at fince the tinne 
when the agreement ought to have been performed. In reviewing the dilHndlions of 
Eothier^ he feeros to allow, in many cafes, a higher fcale of compenfation than would be 
probably admitted by \htEnglifi courts. 

I fbould 
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I fliould not be liable for the lofs which he fuftained thereby, al- 
though it was occafioned by the non-performance of my obliga- 
tion I for this is a damage which is foreign to the obligation, which 
was not contemplated at the time of the contra£t, and to which 
It cannot be fuppofed that I had any intention to fubmit. So 
if 1 had made a leafe for eighteen years of a houfe> which I fairly 
fuppofed to belong to me, and after eight or ten years my te- 
nant is evidled by a fuperior title, I fliould be anfwerable for his 
damages and intereft arifing from tlic expcnce which he would 
be put to in removal ; and alfo from his being obliged, in con^ 
fequence of a general advance of rents, to take another houfe at 
a higher rent for the remainder of the term *, for thefe damages 
and interefts have an immediate relation to the enjoyment of the 
houfe, which is the objeft of my obligation, and are fuffered by 
the tcnmti propter ipfam rem non habit am. 

But if the tenant has eftabiiflied a buHnefs in the houfe which 
I let to him, and his removal occafions a lofs of cuftom, and an 
injury in his bufinefs, I fliall not be anfwerable for this damage, 
which is foreign in its nature, and was not forefeen at the time of 
the contrafl. 

Still lefs flial! I be liable for the damage occafioned by any valu- 
able furniture of the tenant being broken in the removal ; for this 
is caufed by the unlkilfuJncfs of theperfons whom he employs, and 
not by the eviftion, which is only the occaflon of it. 
r 162 1 Sometimes the debtor is liable for the damages and 
interefts of the creditor, although cxtrinfic ; which is the 
cafe when it appears that they w'cre contemplated in the contraft, 
and that the debtor fubmitted to them either exprefsly or tacitly, 
in cafe of the noHipperformance of his obligation. For inftance, 
I fell my horfe to a canon, and there is an exprefs claufe in the 
agreement, by which I am obliged to deliver it him, fo that he may 
arrive at the place of his benefice in time to be entitled to his re- 
venues. If in this cafe I make default, in dlfcharging my obli- 
gation, though without any fraud, and the canon could not cither 
get another horfe or any other conveyance, I fhall be anfwerable 
even for the extrinfic damages arifing from the lofs of his revenues | 
for by the claufe of the agreement the rift of this damage was 
forefeen and exprefled, and I am deemed to have taken it upon 
myfelf. 

So if I have let my houfe to a perfon in his quality as a 
tradefman, or for the purpofe of being ufed as an inn, and the 
tenant is evifted ; the damages and interefts, for which I am 
anfwcrabic to him, will not be confined to the cxpence of removal, 
and the advance of rents, as in the former inftance/ The lofs of 

cuftom. 
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cuftom, if he cannot meet with any other fuitablc houfe in the 
neighbourhood, ought alfo in fome degree to be taken in the account; 
for having let my houfe for the purpofe of a Ihop, or an inn, 
this kind of damage is one whereof the rilk is forefecn, and to 
which I am confidcred as having tacitly fubmitted. 
j. ^ The following is another inftance of this diftinftion : a 
perfon felU me fome pieces of wood, which I have ufed to 
prop my building, and on account of the infufficiency of the props 
the building gives way if the feller was not a perfon afting in 
the courfe of his bufinefs, and had fairly fold me thefe pieces 
of wood Without knowing of their defeft, the damages and in- 
tcrefts would only confift in a reduftion of the price on account 
of my having given him too much, by buying the wood as good, 
which was defediive 5 and will not extend to the lofs arifing from 
the failure of the building. For the feller who fold me the wood 
fairly, and who was not obliged to know any more of it than I, is 
not deemed to have undertaken this lofs. L. 13.^. de aEl. empt. (^i). 

But if the perfon who fold me thefe props a£led in the courfc 
of his bufinefs, and was a carpenter, felling them for the purpofe 
of fupporting my building, he will be anfwerable for my damages 
and intereft arifing from the building giving way on account of 
the infufficiency of the props, and will not be permitted to allcdgc 
that he thought they were good and fufficient *, for admitting what 
he fays to be true, this ignorance on his part would not be ex- 
cufable in a perfon making a public profeflion of an art ; for in 
this cafe imperitla culpa annumerafur^ L 132.^- di?. -R. /. In 
felling me thefe props, and felling them in liis quality of a car- 
penter, he is held to render himf'if refpoafible for their fufficiency, 
and to have fubjefted himfelf lo the rilk of my building, if they 
were not fo. Aloliti. iracl. de eo quod Inter n, 51. 

Obferve however that he ought not to be liable beyond the 
rilk which he undertook. Therefore if he fells me the props 
to fupport a certain building, and I make ufe of them to 
fupport another, which is more confiderable, the carpenter will 
not only not be liable for the ruin of tliis building, in cafe the 
props were fufficient for the fmalkr building, for which they were 
intended ; becaufc in this cafe he would not be in any fault at 
all : but even if he was in fault, his props being abfdutely defec- 
tive and infufficient even for the fupport of the fmaller building 
for which they were intended, he will not be anfwerable for any 
damages and intcreils refulting from the ruin of the large building. 


(i*) Qu* ppcun morboram aut I'gnum vUiafum ▼end’dir, (i ^utdem ignorans fecit, id 
Untum exemp'.a adUwne prallatuium, qujuito aiinoiiseiremempturus. 

beyon4 
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beyond the value of the fmall one ; for having only fold the propa 
for the fupport of that, he is only undcrftood to take upon himfelf 
the rifk of the damages and interests which I ftiould fufFer to the 
extent of the value of the fmall building j he ought not therefore, 
according to our principles, to be anfwerable to a greater amount. 
Perhaps he would have been more cautious, if he had thought that 
he had been running a greater rilk, and that he was felling the 
props for the fupport of the larger building. Molin. tract, de eo quod 
ifiienfy n. 62. 

For a fimilar reafon, Dumoulin decides, that when a carpenter 
fells me 'props for the purpofe of railing my building, Vvhich give 
way on account of their infufficieny, the damages and interefts 
to which he is liable are confined to the ruin of the building, 
and do not extend to the lofs which I fuftain, in refpeci to the 
furniture which was then within it, and which is broken or def- 
troyed in the ruins ; for in felling me thefe props lie only under- 
llood himfelf to be anfwerable in refpecl to the confervation of the 
building. He is therefore only charged with this rllk, and not 
with the rifk of the lofs of the furniture, which he could not fore- 
fee that I fliould leave there, it being cuftomary to remove the 
furniture from houfes v/hen they are raifed by props. Therefore 
he ought not to be liable for the lofs of the furniture, unlefs he 
exprefsly took this rifk upon himfelf. McHuy ibid. ti. 63. n. 64. 

It is otherwife with refpe 61 : to a builder, with whom I make ai> 
agreement to build me a houfe, which fome time after it has been 
finiflied, gives way from a defeftive conftruftion -, the damages 
and interefts for which this unfkilful builder is liable to me, for 
want of his liaving properly difeharged his obligation, extend not 
only to the lofs in refpeci of the houfe, but likewife to the furni- 
ture which was therein, and which could not be faved ; for by un- 
dertaking to build me a houfe for the refidcnce of myfclf or a tenant, 
he could not be ignorant that furniture would be taken there, and 
that it would be impoflible to live there without furniture ; and 
confequently he Is chargeable with the rilk of the furniture. Molm^ 
ibid. n. 64. 

P , - It remains to obferve, with refpeft to the damages and 

^ ^ interefts to which a debtor is liable for want of having 

fulfilled his obligation, where he is not fubjeft to any imputation 
of fraud, that where the damages and interefts are confiderable, 
they ought not to be taxed and liquidated with rigour, but with a 
certain degree of moderation. 

It is upon this principle that JuJliniatiy in the fingle law of the 
Codcy de fentent. qua pro eo quod interejly {a) ordains that tlie damages 

and 

{a) Cum pro eo quod intereft, dubltatlones antiquae in infinitum produtfiae fint, meliua 
nobis vifum eft bujufznodi prolixiuiexn, prouC poiIibil8,eft, in anguftum coarftaKC. 

Sanclmui 
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and intereft in caftbus certis^ that is to fay, as DumottUn explains it, 
ibid n. 42, and fcq. when they only relate to the thing which is the 
objeft of the obligation, cannot be taxed at more tlian double the 
value of the thing. 

The decifion of this law may be applied to the following 
cafe : I purchafe for 500/. a vineyard in a -diftant province ; at 
the time of my acquifition, the wine, which conftirutes the 
whole revenue of this eftate, is at a very low price in this pro- 
vince, becaufe there is no communication for exporting it; 
after my a cquifition the king makes a canal which gives me 
the opportunity of exportation, and which raifes the price four- 
fold or more, and confequently raifes the value of my eftate to 
2000/- or more ; it is evident, that if I am evicted from this eflate, 
my damages and interefts refultlng from this eviftion, which are 
nothing elfe than id qunnti mihi hodic intcrcjl htiftc fundum habere 
Ikerc^ amount in fa£t to more than 2000/. Nevcrthelefs, according 
to this law the perfon who bona fide fold me the eftate, ought not 
to be condemned in more than 1 000/. for all the damages and iii- 
terefts wdiich are due to me, as M^ell for the incrcafed value of 
the eftate as on any other account. The damages and interefts 
which in this cafe arc only Ava:. propter ipf am rem mn hubitam ^ in 
cafu eertoy ought never according to this law to amount to more than 
double the price of the thing, which is the object of the obligation. 

The principle upon which this decifion is founded, is that the 
obligations which arife from contracts can only be formed by the 
confent and intention of the parties. Now the debtor in fubjcct- 
Ing hinifelf to the damages and interefts which might arife from 
the non-pcrformancc of his obligation, is only underftood as in- 
tending to oblige himfclf, as hr as the fum to which he miglit 
reafonably expeft that the damages and interefts would amount at 
the higheft : tlien, wlien thefe damages and intcrclis happen to 
amount to an exceffive fum, of wliicli the debtor could never have 
any expeftation, they ought to be reduced and moderated to the 
fum to which it could reafonab-y be expedfted tliat they might 


Sandmus Uriiqae, In omnibus caftbus, qui errtam hjibv'nC quantltatem vcl naturam, 
vcluti in venditiooibus & locationibus & emnibos conrra-Mibus, hoc, quod intered, dupii 
quantltatem inlnime excedere. In alii s au tern cafibu;, qui tr.ccrit eile videnlur, jutiites, 
qui caufas clirimendas fufeipiunt, per fuam fubiiiiutcm requirerc, ut hoc, quod revera 
inducitur damnum, hoc reddatur, & mm ex quibufdam machinatlonibus & immodicis 
peiver^onibtts in cireuitus inex^ricablljs redigutur, ne dum in innuitum computaiio re- 
<lucitur,pto fua irnpollibilitate cadat : cum feiamus ciFe natur;e congruum, eas tantummodo 
punas cxigi, quie vel cum competenti moderamine proferuntur, vel a Itgibus certo fine 
conclufa: itatuuntur, et hoc non fotum in damno, fedetiam. in lucra noftra ampieftitur 
Confticutio : quia & ex eo veteres id, quod interefl, ftatuerunt, et fit omnibus fecundum 
quod didtum eft, finis antiquse prolixiucishujus Coaftitutionis reciutio* 


amount 
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amount at the higheft^ the debtor not being underftood to have 
given any confent for binding himfelf further. Molin. de eo 

quod interejl. /i. 6o. 

This law of JuJlmian^ inafmuch as it limits the moderation of 
cxceffive damages and interefts, precifely at double the value of 
the thingi is an arbitrary or pofitive law, which, as fuch, has not 
any authority in the provinces of France. But the principle on 
which it is founded, of not allowing a debtor who is free from the 
imputation of any fraud to be charged with damages and interefts 
rcfulting from the non-performance of his obligation, beyond the 
fum to which at the utmoft they might be expefled to amount, 
being founded upon reafon and natural equity, we ought to follow 
this principle, and moderate tlie damages and interefts when they 
arc exceflivc, agreeably thereto, leaving this moderation to the 
diferetion of the judge. 

P - It is evident that the reduftion of damages and iu- 
terefts to double the price of the thing, which is the 
objefl: of the primary obligation, is only applicable to fuch as are 
merely due in refpeft of fuch thing confidered in itfelf, and 
not to thofe which the creditor fuffers extrinfically in his other 
property, when the debtor has exprefsly or tacitly fubmitted to 
them. For thefe damages and interefts, not being due in refpedl 
of the thing which is the objcfl of the primary obligation, cannot be 
regulated by the value thereof, and may fometimes amount to 
ten-fold fuch value, or more. For inftance, the damages and in- 
terefts for which a cooper is liable to me for felling me bad calks, 
refults from the lofs of the wine which I put into them, and 
which may amount to more than ten-fold the value of the calks ; 
for by felling them to me in the courfe of his trade he is refponfu 
ble for their goodnefs, and tacitly charges himfelf with the rilk 
of the wine that may be put into them ; this kind of damage being 
fuffered, not in refpefl to the calks, but of the wine which is put 
into them, ought not to be regulated by the price of the calks, 
Molin ibid. n. 49. Neverthelefs, a certain moderation ought to 
be ufed even with refpeft to thofe extrinlic damages, when they 
are exceflive, and the debtor ought not to be charged beyond the 
fum which he might have expefled them to amount to at the 
higheil. For inftance, if I put in the calks foreign wine, or other 
liquor of an igimenfe value, which is loft by the ftiult of the calks, 
the cooper who fold them to me ought not to be condemned to in- 
demnify me for the whole of this lofs, but only for the amount 
of a calk of the heft wine of the country ; for in felling me the 
calk he is not uhderftood to have taken upon himfelf any further 

rilk^ 
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tilk, nor to have forcfeen that I fliould ufe it for a liquor of more 
confiderable value. Molin, Hid. N. 6 o. 

For the, fame reafon, thoiign the builder of the houfe, which 
giveaway from the badnefs of the conftrudion, is anfwerable to 
me, as has been already obferved, for the lofs of the furniture that 
is deftroyed or broken by the ruins, y::t if I had loft jewels, or 
manufcripts of an immcnfe value, he ought not to be charged for 
the whole of this lofs : he is only anfwerable for the value to 
which the furniture of a perfon of my fituation may commonly 
amount. 

[ i66 1 principles, which we have hitherto eftablilhed* 

do not prevail when it is the fraud of my debtor, that 
gives me a claim for damages and interefts : in this cafe the debtor 
is liable, incHfcriminately, for all the damages and interefts which 
I have fuffered in confequence of his fraud ; not only for thofe 
which I have fuft'ered in refpect of the thing which is the objeft of 
the contraii, propter rem ipfam^ but for all damages in refpeft of 
any other property, without regarding whether the debtor could 
be prefumed to have intentionally fubje£led himfelf to them or not ; 
for a perfon who commits a fraud obliges himfelf, velit^ nolit^ to the 
reparation of all the injury which it may occafion. Molin^ ibid. 
N. 155. 

For inftance, if a perfon fells me a cow, which he knows to be 
infefted with a contagious diftemper, and conceals this vice from 
me, fuch concealment is a fraud on his part, which renders him 
rcfponfible for the damage that I fuffer, not only in that particu*- 
lar cow, which is the obje£l: of his original obligation, but alfo ill 
my other cattle, to which the diftemper is communicated, L. 
dc aEl. empt. (a) for it is a fraud of the feller which occafions this 
damage. 

[ i 6 n 2 debtor be anfwerable for other damages 

which I fuffer, and which are only a more remote and 
indireift confequence of this fraud ? For inftance, if upon the fup- 
pofition laft mentioned, the contagion which has been communi- 
cated to my other cattle, prevents me from cultivating my land ; 
the damage, which I fuffer from my land being uncultivated, ap- 
pears alfo to be a confequence of the fraud of the perfon felling me 
the infeSed cow ; but it is a more remote lofs than that which I 

(a) yulianut, lib, 15. Inter cum, qui feiens quid aut Ignorant vendldlt, dlflTerentlaiii 
facitin condemnatlone ex empto j altenim qui pecus morbofum, aut lignum vitioAim veodU 
fiquidem ignorant fecit, id tancum ex empto adUone praeftaturum, quaoto minoris eflem 
smpturut, fi id ita efle fcilTem ; fi xero fedeni leticult U emptoiem decipit, omnia de« 
trimenta, qu« ex ea emptione emptor traxerit, prarftaCurum ei, five Igitur adet vilio 
llgni corruerunt, tedium elHmationem, five pecora contaglone morbofi peeg^ia perieront^ 
t«nd mterfuit tdonte vemfle erJt praeflandum. 

Vot.!. H fuffer 
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fttiicr in my cattle from the contagion : the queftion is, whether 
the feller is to" be refponfible foj it? What if thevlofs of my 
cattle, and the damage which I fuftain from my land being un- 
cultivated, prevents me paying debts, and my creditors feize upon 
my property, and difpofe of it much below the value ; will the 
feller alfo be liable to tliis damage ? The rule, which appears pro- 
per to be followed in this cafe, is, that we ought not to include 
in the damages, for which the debtor is, liable, by reafon of his 
fraud, thofe which are not only a remote confequeUce, but are not 
even neccflarily a confcqucnce of it, and may arife from other 
caufes. For inltance, in the cafe fuppofed, the feller will not 
be liable for the damage which I fuller from the feizure of my 
effeds i this damage is only a very remote and indireft confequence 
of his fraud, and has not any neceflary relation to it : for, although 
the lofs of my cattle occafioned by his fraud has had an influence 
in the derangement of my fortune, this derangement may have 
had other caufes; this is conformable to thedofltlne of Dutnoulin, 
ibid. N. 179, where, in fpeaking of the damage for which the tenant 
of a houfe is liable, for having malicioully fet fire to it, he' favs, 
Jit adbuc in dolofo intelligitur ventre onwe detrimentum tunc et proxime 
fecutum non ataent damnum pofea fuccedens ex novo cafu, etiam occa- 
fume diBte combuf ionu fme qua non contigijfet ; quia ijlud ef damnum 
remotum quod non ef in confderatione. 

Tlie lofs, which I fuffer for want of cultivating my lands, ap- 
pears to be a lefs remote confequence of the fraud of the feller ; 
neverthelefs, I think that he ouglit not to be liable for the whole 
of it. This want of culture is not an abfolutely neceflary con- 
fequence of the lofs of my cattle : for, notwithftanding fuch lofs, 

I might have obviated the want of cultivation by buying, or if I 
had not the means of that, by hiring other cattle, or by farming 
out my lands, if I had not the means of turning them to account 
myfelf ; neverthelefs, in recurring to thefe expedients I fhould not 
derive fo much profit by my land, as if I could have cultivated it 
•myfelf, by the cattle that were loft in confcqucnce of the fraud : this 
therefore may in fome degree be taken into the account of the 
damages and intcrefts for which he is liable. 

[ 168 ] damages and interefts which refult from the 

fraud of the debtor, difier alfo from ordinary damages 
and interefts ; inafmuch as the law of the code above cited, and the 
moderation which, according to the fpirit of that law, is obferved 
with ccfpcfl to common damages and intcrefts, docs not apply 
to thofe which refult from fraud. The reafon of the diflerence is 
evident; this moderation, which is pradlifed with refpedto ordi- 
dary damages and intcrefts, is founded upon the principle already 

developed. 
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developed^ that a debtor cannot be prefumed to haVe intended to 
fubje£i; himfelf to the obligation of damages and intereft to a 
greater amount than he could fuppofe that the damages and interefts 
to which he fubmittedi in default of performing his obligation, 
would come to. Now this principle cannot have any application 
with refpe£t to damages and interefts arifing from fraud j becaufe 
whoever commits a fraud obliges himfelf indiferiminately, velitf 
nolit^ to the reparation of the injury which it occafions : it ought 
neverthelefs t%be left to the prudence of the judge, even in cafes 
of fraud, to ufe a certain degree of indulgence in the eftimate of 
damages and interefts. 

Thefe decifions apply whether the fraud has been committed, 
delinquetido ox contrahendoy MoIin^ibid*N> 

r r -i It remains to fay a word concerning damages and 
interefts refulting from the delay of the debtor, in the 
performance of his obligation. 

A debtor is liable not only for the damages and interefts of the 
creditor, refulting from the abfolute non-performance of his 
obligation, but alfo for thofe which refult from the delay of ac- 
complilhing it after having been judicially called upon to do fo. [a) 

Thefe damages and Interefts con fi ft in the lofswliichthe creditor 
has fufFered, and in the gain of which he has been deprived by the 
delay, provided fuch lofs or deprivation of gain are the necelTary 
confeqiiences thereof. They are eftimated rigoroufly, and extend- 
ed to every kind of damage, when the debtor delays the perform- 
ance of his obligation by fraud, and an afFecled contumacy. But, 
win n he cannot be reproached with any tiling more than negli- 
gence, they ought to be eftimated wdth much more moderation, 
and (liould not be extended beyond what might have been fore- 
feen at the time of the contra£l, and were therefore exprefsiy or 
tacitly fubmitted to by the debtor. Such arc the general rules 5 the 
following is a particular one, with refpeef to a delay in the per- 
formance of obligations, which conllfts in giving a certain fum of 
money. As the different damages and interefts which arife from 
the delay of fatisfying this kind of obligation are infinitely various ; 
and as it is equally difficult to forefee and prove them, it has been 
neceflary to regulate tliem by a kind of forfeit, by fome fixed ftand- 
ard : this is done by fixing the intereft of the fum due at the rates 
preferibed by the ordonnanccs, which begin to run againft the 
debtor from the day of making a judicial demand, until the time of 

(tf) Here, as In former InftanccSf it is to be obferved that there is nothing \n' England 
analog otts to this judicial interpellation The obligation of the contradb, if no time U 
limited, attaches immediately, on requeft, or at a reafonable time, according to the circum* 
ftancet. The delay therefore is in itfelf an injury, and does not require aiy judicial 
procceiing to make it fo. 

li 2 payment ; 
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payment ; thefe interefts being the common price of the legitimate 
profit^ which the creditor might have derived from the fum due 
to him if it had been paid. In confcquence of this kind of forfeit^ 
however great the damage may be which the creditor may have 
lliftained from the delay of payment, whether fuch delay has pro- 
ceeded from mere ncgligcnee or from fraud, and an aflfeftcd con- 
tumacy ; the creditor cannot demand any other recompence than 
thefe interefts. But, on the other fide, he is not bound to prove any 
damage arifiiig from tlic delay, in order to entitle himfelf to 
them. 

C 1 7 * ] principle is fubjefl: to an exception with refpeft 

to bills of exchange. When a perfon, upon whom a bill 
of exchange is drawn, refufes to pay the amount at the time of its 
becoming due, the holder, having protefted it, may, by way of da- 
mage and intereft for the delay which he fufFers, demand from the 
drawer and indorfers the re-exchange, even where it exceeds the 
common intereft of money. Re-exchange is the profit which is 
paid to a banker on the fpot, for money to the amount of the bill 
of exchange in lieu of that which ought to be received. Sec the 
Treatifc on Bills of Exchange, N. 64. 

C 172 ] Such are the rules that Ihould prevail in point of law ; 

but in point of confcience, if the creditor does not fuffrr 
any damage from the delay of payment, that is to fay, if fuch de- 
lay does not caufe him any lofs or deprive him of any gain, he ought 
not to demand thefe interefts :for they are allowed as an indemnity, 
and no Indemnity can be due to a perfon who has not fuffered 
any damage. 

Vice verfa^ If the claniage which the delay occafions to the credi- 
tor IS greater than tliefe interefts \ according to the principles of 
confcience, if the debtor by fraud and an afrcdicd contumacy de- 
lays tlie payment, [a ete en demeure de payer y) of what he might 
cafily pay, he ought entirely to indemnify the creditor for the 
damages which he knows to have been occafioned by his unjuft de- 
lay ; and it is not fufficient to pay the intereft from the time of mak- 
ing the judicial demand. 

It is otherwife when there is no fraud on the part of the debtor : 
the reafon of the difference is, that, except in the cafe of fraud, a 
debtor is only liable for the damages and interefts, to which it 
may be prefumed that he intended to fubmit, which in this cafe arc 
the interefts accruing from the time of the delay. Another dif- 
ference between the rules of law, and the rules of confcience, is, 
that in the latter it is not always neceffary that there fliould be a 
jpdiciaJ demand, in order to fix upon the debtor the imputation 
of delay, and to make the interefts run againft him ; for, if my 

creditor 
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creditor advifes me that he is in want of his moneys and at my re- 
qucft, and from regard to me^ and in order tp fave my credit, forr 
bears having recourfe to a judicial prdcefs, rdying upon my good 
faith, and upon the promife which I make to indemnify him in 
the fame manner as if he had inftituted fuch proceeding } I am in 
this cafe and in point of confcience fufhciently chargeable with 
delay, {mis en dcmeure^) by the notification, and I am liable for the 
interefts which afterwards accrue. The author of the Conferences 
of Paris^ concerning ufury, improperly profcribes thefe interefts 
as ufurious : no interefts are ufurious but fuch as are demand- 
ed as the recompence for a loan whiyh ought to be gratuitous \ 
but thefe have a juft caufe, that is to fay, the recompenfing the in- 
jury which I occafion to my creditor by the delay in the perform- 
ance of my obligation. This author proceeds upon the following 
reafoning. We only hold, fays he, all the goods, and all the rights 
which belong to us, from the law. Now our laws only allow 
creditors a right of taking intereft for the money due to them, 
when it is adjudged to them upon a judicial demand. Then, con- 
cludes this author, without a judicial demand, a creditor has no 
right to take any intereft for the money due to him, and cannot 
confeientioufly receive it. 

The anfwer is, that if the creditor cannot In point of law de« 
itiand intereft without a judicial demand, it is becaufe he cannot 
otherwife fupport the charge of a delay of payment, fuch a de- 
mand being the only proof of delay which the law allows ; but if 
in truth his debtor does delay the payment after requeft, the credi- 
tor has a right to receive intereft as a recompence for the injury 
arlfing from the delay. And he holds this right by the moll 
rcfpeftablc of all laws, the law of natural juftice, which obliges 
debtors to fulfil their obligations, and to indemnify their creditor 
for the injury which he fufFers in confequence of their delay. 
When a creditor, from regard for his debtor, forbears having re- 
courfe to judicial proceedings, which might ruin the credit of the 
debtor, he renders him a good office, and ought not to fufier from 
doing fo, ojictum fnum nemitii debit ejfe dammfum. It is an abfurdity 
to fuppofe that the creditor, who fpares his debtor, fhould thereby be 
placed in a worfe condition than if be had proceeded with rigour 
againfthim. {a) 

(a) This laft reafoniog ibewt the abrurdiry of the principle adopted in France^ and in 
moft Reman Catholic countries, of prohibiting all agrcenisnts fur receiving a compenfation 
en the loan of money. The prefent ufe of money is, in the intereburfe of fociety, as be« 
neficlal as the ufe of any other commodity : and the transferring of that benefit firomont 
perfon to another, is at naturally theobjedt of a legitimate compenfation as any other com- 
muniejition of property or fervice ^ but the mifapplicationof fcripcural authority profcribes 
ss oppieflive and injudoui s coBtrsdt which in its nature ia mutually beneficial. 

Hi 
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It ii taken for granted, that loans of money ought to be gratuitousaas of liberality j but, 
In the general intercourfe of fociety, it is much more adrantageous to allow particular in- 
dividuals a right to exercife their own judgment, as to what will be conducive to their 
»tei«ft,thanby the fcmblanceofprotedion to prevent their obtaining that aOiftance at all 
which they might have obtained upon a compenfation, that they admit to be not moie 
than adequate to the benefit whiph they derive from it* What is in its nature an adk of 
commerce, is confined by law to an adl: of friendfiiip, and if that motjve does not operate, 
n man who might be fayed from ruin by temporary alhliance duly compenfaied for, ia in* 
volved in that ruin by the very means injudicioufly sppointed for his proteftion, 

Another part of the French fyfiem it founded upon much more rational principles, 
and foch as it vrould not be injudicious to adopt elfewhere, via. that a debtor fiiall be liable 
tointerefi from the time of infiicuting a judicial demand againft him* 

In England^ it is generally in the diferetion of a jury to allow inicreft for the detention 
of a debt, but it is a diferetion very feldom estereifed, except under circumfiances of par- 
ticular aggravation. 

In the cafe of tFalker^. ConfiahU^ x is/. Ftd. 306, itwaa held that, in an aaion 
for money had and received, nothing more could he recovered than the original fum with- 
put intereft ; but this determination feems rather to be founded upon an implicit acquief- 
penee in the doarines incidentally accompanying a former adjudication, than on an accurate 
examination of thofe principles of rational juiifprudence upop which that aaion lo. pe- 
culiarly depends. 
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PART II. 

Of the dijfcr€7tt Kinds of Obligations* 


CHAP. I. 

General Expoftiion of the different Kinds of ObVgations. 

{ L Firjl Divifion* 

j. ^ ^ firfl divifion of Obligations is derived from the 

A nature of the lien which they produce. Obligations 
confidered in this refpeft are divided into Obligations, which are 
both natural and civil i Obligations merely civil, and Obligations 
merely natural. 

A civil Obligation is a legal tie, vinculum juris j which gives the 
perfoii, in whofe favour it is contracted, a right of judicially enfor- 
cing the performance of it. 

A natural Obligation is that wliich obliges the perfon contraft- 
ing it in honour and confcience. 

P j - Obligations are commonly both civil and natural : 

there are however fome which arc merely civil, and 
which the debtor may be judicially compelled to perform, without 
being under any Obligation to do fo in point of confcience. 

Such is the Obligation arifing from a judgment founded on a 
millakc of law or fart, and from which there is no appeal : the 
perfon who is condemned is obliged to pay the amount of the con- 
demnation, and may be judicially compelled to do fo, although 
he does not owe it in truth and confcience *, tiic Obligation mere- 
ly rcfults from the authority of the judgment, 
j. ^ ^ - There arc alfo Obligations which are merely natural, 
witliout being civil. Thefe Obligations oblige the per- 
fon contracting them in point of honour and confcience, but 
the law does not allow any action to compel the execution of 
them. 

Thefe are only called Obligations in an improper fenfe, for they 
are no legal tie, vinculum Juris ; they do not impofc upon the per- 
fon contrafting them any real necellity to accomplilh them, as he 
cannot be compelled to do fo by the perfon in whofe favour they 
are contra£tcd ; and it is this necellity which conllitutes tlie charac*^ 
ter of Obligation : vinculum jurisy quo necejfuate ad/lringimur : they 
are only pudoris et aquitaiis vinculum* 

H4 We 



tc4 , Divifmn ObligAtims. [P. IL c. r* 

We ^11 treat in particular of this kind of Obligation in the 
following chapter, 


j n. Second Divifion. 

r intf 1 fecond diviflon of Obligations is derived from the 

^ ^ manner in which they may be contrafted j they arc 

divided into fuch as are pure and fimplc, and fuch as are con- 
ditional. 

Pure and Cmple Obligations are thofe, which arc not fufpended 
by any condition ; whether they have been originally centrafted 
without any condition, or whether the condition upon which they 
were contradled is accomplilhed. 

Conditional obligations are thofe which arc fufpended by a con- 
dition under which they were contrafted, and which is not yet 
accomplilhed. 

C ^77 1 fimple obligations, in a more confined fenfc, 

arc thofe which arc contrafted without any modifica- 
tions \ fuch as a refolutory condition, a limited time for the con- 
tinuance of the obligation, time and place for payment, a liberty 
of paying to another perfon inftead of the creditor \ tliat of paying 
any other thing iiiftead of that which is the ohje£i of the obliga- 
tion, an' alternative between feveral things which are the objc£ls 
of the obiigatlon. 

All thefe modifications are fo many different kinds of Obliga- 
^^tionsj of which we fliall treat in the 3d Chapter- 


J III. Thirds Fourth and Fifth DivifiGns, 


1 178 ] 


Thcfc divifions are derived from the quality of the 
different things, which are the object of the Obliga- 


tion. 

There are obligations to give, and obligations to do fome aci, 
Jlipulationum quadam in dando^quadam in facierido^ L 3.^. de, v, ObL 
The latter alfo include thofe by which a pcrfpn is obliged not to do 
any thing. 

Tlicre is this difference between obligations, for giving and for 
doing any thing ; that the perfon who is obliged to give a particu- 
lar thing, may, when it is in his pofleflion, be precifely conftrained 
to give it : the creditor may, in fpite of the debtor, be put in poflef- 
fipn of it by the authority of juftice 5 whereas the perfon who is 
obliged to perform any aft cannot be precifely conftrained to do fo, 
bot in def^ault of fulfilling the obligation it is converted into an 
obligation for paying the damages arifing from the non-perfor- 

mancci 
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mance, and thefe damages confift in the fum of money at which 
they are liquidated, and eftimated by experts named by the patdcs 
or the judge, 

_ ^ - Obligations or debts are further diftinguiflied into 

^ liquidated and unliquidated ; liquidated debts are 
thofe which confift in a certain thing, obligatio ret certa. Gaius 
gives this definition of them, cerium ejl quod cm ipfa pronunciationi 
appareti quidy quahy quantumque Jit. /. 74.^. de verb. Obi. fuch are 
debts of a fpecific thing, or of a certain quantity of corn, wine, &c. 
An unliquidated debt is, when the thing or fum due is not yet 
afccrtaincd, ubi non apparel quidy quaky quantumque ejl in Jlipulatione. 

i. TS'ff' 

Such are damages until they are liquidated, and confequeiitly 
all fuch obligations ns confift in doing or not doing any thing, d. L 
75. § 7. (a) fince they are refolvable into obligations of damages, 
debts of an indeterminate thing, and alternative debts, until the 
debtor has made his choice, are alfo unliquidated debts, d. L 
75. § i.(^) §8.{r) 

There are fcveral differences between liquidated debts and thofe 
which are not fo. The creditor of a liquidated debt, when he has an 
executory title, may proceed by commandment and feizure of the 
goods of his debtor *, the creditor of an unliquidated debt cannot; 
(^/) the credit of a liquidated fum may be oppofed in compenfation 
to another liquidated debt ; a credit not yet liquidated cannot be 
oppofed in compenfiuion. 

[ 180 ] Obligations are further divided into obligations of a 
fpecific thing, and obligations of an indeterminate . thing, 
of a certain kind, which is called obligatio generis. 

We fliall treat profcffedly of thefe obligations, in the firft fe£lion 
of clinp. 4th. 


1 181 ] 


Laftly, obligations are divided into divifible and indi- 
vifible, according as the thing which is duels fufceptible. 


(4) Qui id quod in Ciciendo aut non faciendo ilipulatur incertom ftipulari Yldetur, in 
fjc'cnd veluti folTam fodiri, donnoin sdiScari, vacuaoi poireflionem ttadi ^ in oon 
faciendo, veluti per ten:)n fieri quominus mthi per fundum tuum ire, aj^exe, liceat, perte 
non lieri, quuminus niihi huminem Erotem habere liceat* 

(^) Ergo fi qvu fundum fine propria ;*ppell3iione vel homine m gtneralrer fine propriono* 
mine aut vioum frumtntumve fine qualitace dari fibi ftipulatur, incertum deducic in 
obigationem* 

(f) Quiiilud auc illud fiipulatur veluti dtem vel homnm Stiebumy utrum certum an in- 
ttrtum deducat in obiiga ionem non immerico qusritur ; namSr res cer« defignantur: 
& utraearum potius prseftanda fit, in incerto eft, fed utcunqoe is [quij fibi eledlionem con- 
ftituit adjr^it his verbis, utrum ego velim, puteft vidcri certum ftipulatus cum ei liceat 
vcl hominrm tantum vel decern Untum interfere fibi dari oportere, qui vero fibi eledUoftem 
Mcnflituit, incei turn fiijmiatur. 

(d) This is obvioufiy a mere technics! pofitiTC difiindlloii* 


or 
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or not fufceptiblCf of at Icaft intelleflual parts : wc (hall treat 
profefledly of this diftinftionj chap. 4. § 2. 

} IV. Sixtb Divt/!of 7 i 

r 182 ] Obligations arc divided into principal and acceflbij 5 
*" this divifion is derived from the order of things which 

are the objefl: of them. 

The' principal obligation is that, which forms the principal ob- 
je£t of the engagement contrafted between the parties. 

Acceflbry obligations are thofe, which are in a manner the con- 
fequences and dependencies of the principal obligation. 

For inftance, in the contra£t for the fale of an eftate, the prin- 
cipal obligation which the feller contrafts, is that, of delivering 
the eftate to the purchafer, and of warranting it againft all trouble 
and evifiions, obligatio prajlandt emptori rem habere liceri^ the obliga- 
tion of delivering the titles and inftruments relating to the eftate ; 
that of ufing good faith in the contraft, and a proper care in the 
prefervation of the thing fold, are acceflbry obligations. 

Thefe terms of principal and acceflbry obligations, are alfo taken 
in another fenfe, as we (hall fee infra^ § < 5 . 

§ V. Seventh Divifion 

r 18 1 Obligations are diftinguiflicd intoprimary and fccon- 

^ dary ; and this divifion is derived from the order in which 
they arc fuppofed to be contracted. 

TTic primary obligation is that, which is contra£led principally 
in the firft place, and on its own account. 

The fecondary obligation is that, which is contrafted in cafe of 
the non-performance of a primary obligation. 

For inftance, in the contract of falc, the obligation w'hich the 
feller contradts to deliver and warrant the thing fold, is the pri- 
mary obligation 5 that of paying the buyer damages, in cafe of 
inability to deliver or warrant the thing, is a fecondary obligation. 

[ 18.4 ] There are two kinds of fecondary obligations. 

The firft confifts of thofe which are only a natural confcquencc 
of the primary obligation ; which, without the intervention of any 
particular agreement, naturally arife from the mere non-perform- 
ance of the primary obligation, or from the delay in perform- 
ing it. 

Wc may ftate as an inftance, the obligation of damages into 
which the primary obligatipn contrafted by the feller to deliver or 

warrant 
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warrant the thing fold, is naturally and of right converted in cafe 
of non-performance, and likewife the obligation of intereft which 
arifes from a delay in performance of die obligation, to pay a cer- 
tain fum of money. 

The fecondary obligations of the fecond kind are thofe, which 
arife from a particular claufe, by which the party who enters into 
an engagement promifes to give a certain fum, or other thing,' in 
cafe he does not fatisfy his engagement. 

Thefe claufes are called penal claufes, and the obligations which 
arife from them penal obligations, which are accelTory to the pri- 
mary obligation, and arc contraded to aflure the execution thereof. 
We lhall treat of them profeffedly in chap. 5. 

P ^ - Secondary obligations may be further fubdivided into 

‘ ^ two kinds. 

There is one kind of fecondary obligations, into which die 
primary obligations are entirely converted when they are not exe- 
cuted ; fuch is the obligation of damages already mentioned. 
When a feller docs not fatisfy his primary obligation, of delivering 
or w'arranting die thing fold, this primary obligation is entirely 
converted into the fecondary obligation of paying damages ; and 
the fecondary obligation is fubftituted for the firft, which no longer 
fubfilh [a). ^ 

There is another kind of fecondary obligations which only accede 
to the primary obligation without^deftroying it, as is the cafe when 
the feller isguilty of delay in the performance j fuch is the obliga- 
tion of intereft, which arifes from a default in payment of the 
principal fum. 

§ VI. Eighth Divifion. 

[ 106 ] Obligations, confidcred with reference to the perfons 
who contra£i them, are divided into principal and 

accelTory. 

The principal obligation in this fenfe, is that of the perfon who 
obliges himfelf on his own account, and not for another. 

AccelTory obligations are thofe of the perfons who oblige them- 
felves for another, fuch as fureties, and all thofe, which belong to 
the obligation of another. Of thefe we fliall treat in Chap. 6. 

roo-i ro-n r -n Tlicrc arc other 

t .87 3 [ .88 ] C i8p ] [ .90 3 di,ito„„dced bj 

Pothiert which are merely applicable to the courfe of judicial pro- 
ceedingS) according to the law of France, 


{.) If the feller retaint the property, and the delivery of it \an be fpecifically enforced) 
tbit illnftratioa will not be ftri^y applicable, 

CHAP. 
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Of the frji Divj/tofi of Ohltgafions into civil and natural* 

r lOl T hitherto fufEcicntly feen the nature of civil 

^ obligations : it remains in this chapter to treat of natural 
obligations. 

iThe principles of the law of France are, in this refpeft, different 
from thofe of the Roman law. 

In the Roman law, that was called a natural obligation which was 
deftitute of an a£lion ; that is to fay, which did not give the perfon 
in whofe favour it was contrafted, a right of judicially enforcing 
the payment of it. 

Such were all thofe which arofe from Ample agreements, which 
were neither invefted witli the quality of a contrail, nor the form of 
a ftipulation. 

Thefe obligations were very favourable, quid enim tarn congruum 
fidei humana^ quam eoy qua inter cos placuerunt fervari ? /. 2. de 
paB. If they were deftitute of an a*£Hon, it was only for a reafon 
derived from the policy of the patricians ; who for their own private 
intereft thought proper to make the right of aillon depend upon 
certain forms, of which they alone had originally the cognizance, 
for the purpofe of obliging the plebeians to have recourfe to them 
in their affairs, and in order thereby to hold them in dependanec. 
Therefore, although they were deftitute of an ailion, they had 
all the other effeils of a civil obligation ; not only was the payment 
of what was due by a purely natural obligation valid, and not fubjefil 
to repetition, but I might oppofc by way of compenfation or fet- 
offi to the adlion of my creditor, what was due from him to me 
by an obligation purely natural, /. 6.ff, dc compenf {a). Accord- 
ing to the fame principle furetics might contradl a civil obligation, 
which was acceflbry to an obligation purely natural, /. § 3. 

jf. de fidei* {b) And an obligation, purely natural, might ferve 
as matter for a novation of a civil obligation, /. i. § dc 
novttt* (c). 

According to the principles of the law of France^ which does 


(s) Stiam quod nacura debetur, venic m compenr<iC)onein. 

(S) Fidejuflbr accipi poteil, quotiens eftaUquaobligatio civllip cuiapplicetur. 

(c) Novatio, * eft pnoria debiti in alism cbligationcm vel civilem vel naturalem 
transfttfto atque traoftatio : hoc eft, cum ex prsceden tl caufa tea nova conftiUatur, 
vt prior periniatur, novatio e nim a novo nomen accepit & a nova obligatione, § 1. lllud 
non intereft qualia proceflit obligacio : utrum naturalis an civilis, an honoraria dc 
ucrum verbii, an re an conrenfu ; qualifcunque igitur obligatio fit, quar praecefiic 
novari verbis poteft : dummodo fequens obligatio auc civilicer teneat, aut naturaltur i ut 
puta, fi pupiiluifine tatorii audorita!e promiferit. 


• [See Part III. 
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not admit of the diftindion in the Roman law between contra£ii 
and (imple pa£);s> the natural obligations of the Roman law are 
real civil obligations. 

The obligations which may be called purely natural are thofe 
to which the law denies a right of a&ion, on account of a disfavour 
of their confideration, fuch as the debt due to a tavern-keeper for 
expences contra£ted in his tavern^ by a perfon refident in the fame 
place. 

ad. Thofe wliich arife from the contra&s of perfons, who hav- 
ing judgment and difcretion fufficient to enable them to contrad):^ 
are, notwithftanding, incapable of cpntrafting by Jaw ; fuch is the 
obligation of a woman who being under the authority of her huf- 
band, has tontrafted without being authorized, 
j. ^ - Thefe obligations, which arife from a caufe difcounte- 

^ nanced by the law, or which are contra£ted by perfons 
who arc not allowed by the law to contraft, would not by the 
Roman law have even the name of natural obligations. There- 
fore I do not think they ought to have the fame effeO: vidth us, 
which was given by the Roman law to obligations purely natural. 

For inftance, a tavern-keeper ought not to be allowed to oppofe 
againft the aftion of his creditor, what the creditor owes him for 
cxpences incurred in his tavern. The debtor of a married woman 
cannot, in an aftion brought by her, oppofe the compenfation 
of what flie owes to Iiiin, by a contrail made without the authority, 
of her liulband (/?). 

In like mriUner, furetics do not contrail a valid obligation to a 
tavern-keeper ; for the disfavour of the confidcration, which caufes 
a right of ailion to be withheld from the tavern-keeper, applies as 
ftrongly to the furetics as to the principal {b). 

When the law annuls the obligation merely on account of the 
quality of the perfon, as when a married woman obliges herfelf 
without the authority of her huiband, there would be more room 
to doubt whether an ailion ought to be denied againft the fureties : 
for the rcafon, for which the law denies an ailion againft her, 
is perfonal to herfelf *, neverthelefs it muft be decided, that the 
obligation of the fureties is not more valid than that of the wife : 
for, as the law renders the obligation of the wife valid, it does not 
fubfift in any manner except in point of confcience j the civil law 
difallows it, and declares it to be void, and confequently it cannot 
be a fufficient fubjeft for other obligations to accede to. If, 
according to the principles of the Roman law, fureties might accede 

(tf ) It It fery clear chit according to the law of England^ nothing can be the fobje^ 
•f a compenfiition, (or fet off) which cannot be the fubjed of an adion. 

(^) Thii principle would dearly be applied to analogous cafes, by the laws of E/igland, 

to 



Sx6 Natui^al Obligations. [T. IL c. i2# 


to a natural obligation^ it was bccaufe natural obligations were 
not difapproved by the law, but were merely deftitute of a right 
of adion. But the Roman laws decide, that fureties cannot con- 
traA a valid obligation on behalf of a woman, who fliould enter 
into an engagement againfl: the prohibition of the fenatus con^ 
fultum Velletanum^ {a) qui a toiam ohligationem fenatus improbai^ /. l6. 
i ad feB. VelL L 14. cod. diB. tit. For the fame reafon it 

ought to be decided, that fureties cannot .accede to the obligation 
which a married woman contrads without being authorized, nor 
to any other obligations which are only called purely natural, be- 
caufe they are difapproved by the civil law (b). 

_ llic only cfFtdl of purely natural obligations is,* that 

J when the debtor has made a voluntary payment, fuch 
payment is valid, and not fubjedl to repetition, bccaufe the 
difeharge of a confcientioifs duty was a juft caufe of paying in. 
So that it cannot be faid that it "was made fne caufa ; whence it 
follows that in fuch cafe there can be no ground for the aciioiis, 
which are czW^A. comliBio in debit i tsf condiBio ft ne caufa. 

Obferve, however, that a payment made by a woman of a debt, 
contradled without the authority of her huiband, can only be valid 
if it is made after (he becomes a widow, or elfe by the authority of 
her hufband, if flie ftill continues under his power 5 for flic is no 
more capable of paying without the authority of licr huiband, than 
ilie is of contrading. 

r , ^ We have hitherto fpoken of obligations, which the 
^ disfavour of their caufe, or the inability of the perfon 
contrading them, renders purely natural. A civil obligation, 
when the debtor has acquired fomc bar againft tlic adion rcfulting 
from it, fuch as thcr authority of a judgment, or the lapfe of time 


requifite to form a prefeription, may be regarded as a purely natu- 
ral obligation. See infray p. 3 . r. 8. 

C *97 1 confound the natural obligations fpoken 

of in this chapter, with the imperfed obligations men- 
tioned in the beginning of tins treatife. The latter giv^s no per- 
fon any right againft us even in point of confciencc. 


(a) Vcllcianofenaius confulto pleniniir.c compiehenfjin el. Ne p*o ulh f^rmna inter* 
eederent. ff. 16. tit 1. 

(b) here I apprehend that the law of England would certainly adopt a different deter- 
mination. Wherever the original contract is diMlowed from a difapprobation of the 
caufe, it it highly reafonable that an effect ihail not be allowed to be produced circuitouC* 
ly, which cannot be produced diredlly $ but wbete there is a mere inadequacy in an in« 
dividual to make a valid engagement, and there is nothing reprehenfible in the engage- 
ment itfelf 1 there is no reafon for invalidating an undertaking by t perfon not affedted 
by a legal inability to affure the perforf!|||^e of in a£t conftituting a natural obligation 
in another} as if goods /bould be fold to a perfon under age, and a petfon of full age 
ihould in hit default engage to pay for them. 


For 
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For inftance, if I have failed to render my benefaftor a fervice> 
which gratitude fliould oblige me to perform, what he fuffers 
from a failure in this duty, does not therefore render him my cre« 
ditor, even in point of confcience. Therefore, if he owed me a 
fum of money, for which I had no adion againft him in confe- 
quence of the lapfe of time, he would ftill be obliged in point of 
confcience to pay me, withov^t deducing any thing on account 
of what he had fulFered from my ingratitude. On the contrary, 
the natural obligations, of which we have treated in this chapter, 
give the perfon in whofc favour they are contrafted a right againft 
us, not indeed in point of law, but in point of confcience. There- 
fore, if I have contrafted a debt of five pounds at a tavern, in the 
place where I refide, the tavern-keeper is my creditor of that (um 
in point of confcience ; and if I have on my fide a credit againft him, 
of the like fum, which is barred by length of time, he may con- 
feientioufly excufe himfelf from paying it, by placing it in com- 
penfation againft the credit which he has againft me. 

CHAP. III. 

Of the di^er^nt Modifications under which Obligations may be con-- 

traBed. 

ARTICLE 1. 

Of Stifpehjive CondirlonSf (a) and Conditional Obligations. 

P ^ g - A conditional obligation, is that which is fufpended 
" by the condition under which it was contradled, and 
which is not yet accompliflicd. 

To undcrftaiul what is a conditional obligation, we fhall fee, i.ft. 
What is a fufpenfive condition, and wliat are the different kinds 
of conditions: 2d. What may make a fufp^mfivc condition: 
3d. When a condition is accomplifhed, or confidered as accom- 
plifhcd : 4th. We (hall treat of the indivifibility of the accom- 
plifiiment of conditions ; 5th. Of the effeft of conditions : 
6th. We fliall fee whether it is neceflary, when the obligation has 
been contradled upon feveral conditions, that they fliould all be 
accompliflied in order to give effect to die obligation. 


la) Thcfe, lit the law tbt England^ aw diftiitgulflicd by the tcr« of conditions pre- 
•edent. 
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§ I» Whatd Condition iSf and its different Kinds* 

T fM 1 ^ condition is the cafe of a future uncertain events 

^ ^ which may or may not happen, and upon whidh the 
C^Iigationis made to depend* 

r 9too 1 upon which an obligation may be fufpended, 

are divided into pofitive and negative. 

A pofitive condition confifts in the cafe where a thing that 
may or may not happen, fiiall happen, as i/* / marry, 

A negative condition is that, which confifts in the cafe where 
fometliing, that may or may not happen, (hall not happen, as if I 
do not marry* 

r « G)nditions are alfo diftinguifhed into poteftative, 
^ cafual, and mixed. 

* 

Apoteftative condition is that, which is in the power of the per- 
fon in whofe favour the obligation is contrafied *, (a) as if I en-* 
gage to give my neighbour a fum of money, in cafe he cuts down 
a tree which obftrudis my profpeft (^). 

A cafual condition is that, which depends upon accident, and is 
no wife in the power of the creditor, as if fuch a Jhip pall arrive 



A mixed condition is that, which depends upon the concurrence 
of the will of the creditor, and of a third perfon ; as if you marry my 
€oufin. 


f n. What may make a Condition nohich fuf pends an Obligation, 

r 202 1 ^ condition to have the efFeci of fufpending an 

^ ^ ■ obligation, it is neceflary, i. That it fliould be a condi- 

tion of fometliing future 5 an obligation contrafked under the con- 
dition of any thing that is paft, or prefent, is not properly a con- 
ditional obligation. For inftance, if after the lottery has begun to 
be drawn, and before an account of it is received, I promife a per- 
ibn to ghre him a certain fum in cafe I have the firft drawn ticket \ 
^ifl promife a certain fum in cafe the Pope is now living, thefc 
obligations are not conditional, but they have at firft their full 
pcrfe^lion, if it appears that I really have the firft drawn ticket, 
or tiiat the Pope is living; or on the contrary no obligation is con- 
traAed if it appears diat I have not tlie firft drawn ticket^ or that 
the Pope is dead. 

This is decidedTiy the law, JOO,ff* de verb* Obi, Conditio in prse^^ 
Uritum^ non tantum in prafens tempus relata^patim aut perimit dbliga^ 

(«) Alts a condition In die power of the debtor, lee poll: j 205, e. 

^ (^} Ai to the coadidoiial aitiira), of mutual lorecffleau, Im Appendijt, VII. 

7 iknmi 
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Of Conditions 


iionentf out mnim non ^ffert^ adde L 37, 38, 39, ff. de. R. Cred. (a). 
Neverthelefsi although the thing be really ducj the creditor cannot 
demand it until he has afcertained the h&, and notified it to the 
debtor (^). 

C 203 ] neceflary, 2d, that the condition b^ fomething, 

^ which mgy or may not happen. The condition of a 
thing, which certainly will happen. Is not properly a condition, and 
does not fufpend the obligation, but only defers the right of de- 
manding the performance of it, and is merely equivalent to a term 
of payment (c). 

{Pothier here makes a diJIinBion between contraBs and legacies ^ and 
Jhews that^ according to the civil law^ a legacy given to take ffeB upon 
future events do^s not attach^ unlefs the event happens in the life of the 
legatee.^ 

[ 204 ] ^ condition to be valid, and to fufpend an obliga- 

tion, it muft be fomething poffible, lawful, and not con-i 
trary to good manners. 

The condition of any thing impofiible, unlawful, or contrary to 
good manners, under which a promife is made, renders the aft 
abfolutely void, when it is in faciendo^ and there is not any obligation 
/• § {d)n de Ob. AB*L 31. diB* tit. (r). /. de. v. OhU 

[a) as 


(«) £r. 37. Cutfi ad praefens tempus conditio eonfettur> ftipulatio non rufpfndlturi ft 
fi conditio vera (it, (lipulati ) tenet: quamvis tcncre contrabentes c nditionem ignorent ) 
laeloti ft rex ParthoTuni vivit centum [millia] dne fpondcs ? Eadero funt & cum in 
praeteritum conditio confertur. 3S. Refpiciendum entm elTe, an, quanfum in natura homi* 
Hum (if, point fciie cam debitum iri. 39. It&que tunc poteflatem conditionia obtinet, f'um in 
luturum confertur* 

{b) The civilian! do not feem to have adverted to an obl'gation referable to an event, 
which may either be paft or future, as a policy of infurance upon a (hip loA or nut lo(^, a 
promife to pay a fum of money \t yftbn furvivet ^h^mai ; whereas at the timciof the agree- 
sneot the (hip may be loft, or one of the perfons may be dead, as w.is the cafe in the lam *ui 
cauftr of the earl of March and Bur. 2802 . Mr. Cod^ingtw and Mr. BxgQtt^ being 

at tJevfmarketf engaged (in the phrafeof the place) to run their fathera. Theodda of the 
bet uere computed according to their refpeftive ages, and the plaintilF to k the bet of Mr. 
Codringtou off hia hands. The defendant gave tko plaintiff a note, as follows ; 1 promife 
to pay 50c/. if my father die betoie Sir IVdliam Codriugm Mr lather had died that 

morning in Shroljhirg^ and it was ruled that the pl.inti(r was intitled to recover. But 
in the notion under whkh the term is now confideicd, the obligation would not in thefe 
cafes be conditional} the teren roa^iriornf/ being only applied to the fufptrding 

the obligation, it would be merely uncertain whether it were conditional or abfulute. 

Upon the nrceSity of nociftcation, I think the Enghjh law would adopt the oppolitn 
rule to that which is here dated, and require the party obliged to apprise himfdf of the 
fadi ; and that an adlion commenced before the event was or could be known, might be fuf« 
tained, provided it appeared at the trial the event had taken place at fuch commcocemenr. 

“ U) Up®® this principle it is held that though a bill of exchange u|»on a coodicioo is voi^, 
a bill to bn thedcatb of any perfon is good. 

(«/) Item ffub] impoftibili condjtione fadlam ftipulationem conftat inutilem efTe. 

(0 Non iblom dipulationes impoftibUi condhieoe adplicaiw nulHus jnomenti font 3 
Vot. I. I 
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(f») as ; if I promifc you a fum of money upon the condition of 
your making a triangle without angles, or going naked in the 
ftreets. 

It is otherwife in teftaments ; and legacies, given under fuch con- 
ditions would be valid, and the condition Would be regarded at 
if it was not inferted (^). 

When the impoffiblc condition is in nott faciendo^ as if 1 promifc 
you a fum of money if you do not flop the epurfe of the fun, it 
does not render the obligation under which it is contrafted void : 
the condition has no cfFcdl, and the obligation is pure and Ample, 
diEl^ /. de V. ObL (<:). But the condition not to do a certain thing 
wliich is contrary to good mariners, or to the law, may render the 
aft void, becaufe it is contrary to jufticc and good faith to ftipulatc 
for any thing to abftaiii from that which we are already obliged to 
abftain from (d). 

[ 20C ] condition to be valid, and fufpend the obligation 

under which it is ccnirafted, it is neceflary that it fliould 


fed etlum cceteri c,ulque contractus, velutl etnpilonei, locatlones impodibiri condicione 
iiUcrpoflta, a?quc ituil’ius nomenti funt, quia in ea re quK ex duorum pluriumve coriftnU 
agitur, omnium vuluntas fpedetur ; quorum procuidubio in hujulmodi adtu tails cogitatta 
eft, ut nihil agi exiftiment appoUta ea condicione quam feiant eil'c impolTibilem. 

(0)1 rnpon'.biils conditio, cum in faciendum concipitur, ftipulationibus obftat : aliter 
•tque ii ralib conditio inferaiur illpulailone, fi in cxlum non afeenderit, nan> ucilis & prae- 
fens eft & pecuniarn creditam continet. 

(^) There is not any diftin£tion of this kind in the law of England, 

((-) This accord) with the dodrincot Co. LU. 26r>« Tiiat if the obligation of a bond 
be impofTiblea: the time of making the cenditiun, the obligation is fingic ; as if a man be 
bound in an obligation, with condition, that if the obligor do go from fViftminfitr to Retm 
within three hours, the obligation ihall be void. Hrre the condition is void and impoihblc, 
and the cbiigatioii (tands good. And the law Is the Ume in cafe of a feorlmeor in fee, 
with condition fubfrquent (which is calk d hy Pet hirr i refolutory condition), the cAate 
\i abfoiute, and the condition impolTible and void. 

But in this refpedi there is a diftindion between a condition of this kind that is prece- 
dent, (or in the language of Pethier, fufpenfive), and fuch a condition fubfequent \ for in the 
former caft' no eftate or intereft will grow upon it ; as if a man make a leafe for life, 
upon condition that if the lelTee go to Rome as aforefaid, then he (hall have a fee ; here tlie 
' condition precedent is iropoliible and void, and therefore no fee Ample can grow to the 
leiTee. 

The coniiderations of conditions originally poflible, becoming afterwards Impoflible 
withouttbe default of the party, is imncipally referable to refolutory or fubfrquent con« 
ditloiif and penal obltgatioai ; for it is clear that if a precedent (or fufpenfive) condition 
' becomes impoOible, the obligation attached to the performance of it can never arifir, unlefs 
the impoffibility it occafioned by the party obliged, in which cafe the cffc£k is the fame as 
‘If the condition bad been accompliflied. 

{d) 1 conceive that ftf^h conditions maybe valid, or otherwife, according to a variety of 
•ifXttmAancea jifthey inanydegree partake of extortion, or are a cloak for illegality, there 
esn be no doubt of -their annulling the obligation* But there can be no objedtion to^ 
making a promtfe depend upon the continuance or renewal of good condud, astopsya 
relation a fum of money ifhe'abftaint from the gaming-table, to fccurt an annuity to g 
a young woman if ihe does not renew an illicit connexion* 


not 
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not deftroy the nature of the obligation (a).* Such is the condition 
which ihould make the obligation depend upon the pure and 
fimplc will of the perfon who is engaged; as if I Ihould promife to 
give a thing in cafe I pleafc : for an obligation being juris vincu^ 
ium quo necejjifate aJJlringimury and cflentially including a neceffity 
to give or to dp fomething, nothing, is more contrary to its nature 
than to make it depend upon the mere will of the perfon who 
is fuppofed to contraft it ; and confequently fuch a condition does 
not fufpend, but deftroy the obligation, (/>) which is defeftive in 
this cafe for the want of Hen, of w!Jch wc have already fpoken. 
No. 47, 48, nulla protnijfto poieji conjtjlere qua ex voluntate promitteHtis 
Jlaiim capity L 108. § l.^. de verb. ObL 

It is contrary to the eftence of an obligation, that it fhould de- 
pend upon the pure aiuriingle will of the perfon who is fuppofed to 
have contraclcd it, but it may depend upon the pure and (ingle will 
of a third perfon ; therefore I may cfFedtually contraft an obligation 
to give or do fomc thing, if a third perfon confents to it, /. 43, (S* 
44. dc verb. Obi. (c). 


§ III. lichen a Conditicn is accompli/hedy or corjtdered as accom^ 

plifed. 

[ 206 ] Positive conditions are accompliflied, when the thing 
which is the fubjeft of the condition arrives. 

When a condition confifts in giving or doing fomething, it is 
Ueceflary for its accomplifliment, that the perfon upon whom it 
is iinpofcd fhould give or do the thing preferibed, in the manner 


(a) In ihc lav of Evglatniy there a-c Sequent references to the invalidity of a condition^ 
rcpui'iian: to tne natuic of the a> a ^if*. in tail, with a condition not to fuffer are- 
eo?cT) . 

(/>) But though an obligation car-not depend upon the pure and (imple will of the debtor, 
it may depend up .n hi> d iing or not doing a particular which a€l: depends upon his 
own unquahAed will. As if a pciC n engages to pay another iccc/. in cafe he prafUfes 
IS a fu gcon within ao miles of Liver ^ kU, A cjIc of this kind is reftrred to by Fot/i'ur, 
fufra No. ^S. 

(r)Z>. 4). Si quit aibi'ratu (pura'i Lucii Titii reilliui fibi (lipulatus cA, deinde ipfe 
ftipula:ot moram feerrit, quuminus arbirietur Tiiius: promiBbr, quali moram fecerir, 
non tettetur. (^uid er,c, fi ipl'e, qui aib t ari debuir, moiam feceric ? magis probandum 
ift, apcifona non eflV iccedendum ejws, cujus arbittium inieitnm eft, /. 44 Et *deo H 
Ofhntno non arbitretur, nihil valet ftipulatio ; adeo uc ac ii pcena adjt^a At, ne ipfa quidefli 
conmittator. 

I'he cafrof STorJlty v, fFoody in error, 6 T, R. 750, is an Inftance of the applicatfon 0/ 
this principle, it was a condition in a policy of Infurance of the Phanix Fire Office, that 
tbeminiHer and chutchwatdens of the pariih ffiould cerify, chat they were acquainted 
HHththe cnatjid^er, dec. of the aflured, and it was determined that without fuch certiAoattf 
the company were not liable. Mr. yu/fice' Laeor^nce faid, if ihc retufal by the mioifter 
dnd cburchwaroens weie a wrongful ad^, the caies are unifonn to fliew that if a per Ion un- 
dertake for the adl of another, thatad mud be done. 

t 2 which 
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which wsiB probably intended by the parties. ThcrcfoTC,if I had 
conttiGttA fome engagement with you^ in cafe of your giving a 
film of money to fuch a one who is a minor, you do not accom- 
piiih the condition, if, inftead of giving the money to his tutor, 
you give it to the minor himfcif, who has diffipated it. For it is 
evident that my intention in impofing this condition was, that 
you fliould give the money to the minor in fuch a manner that 
he ihould profit from it, by placing it in the hands of his tutor ^ 
and not that you (hould aband^'n it to his own diferetion (a). 

Our principle, that conditions ought to be accomplilhed in the 
manner that was probably intended by the parties, ferves to decide 
the queftion made by the do£tors, whether conditions ought to 
be accompli fhed literally w forma fpecificA ? The anfwer is, that 
commonly they ought to be accomplifhed in^ forma fpccificA ; but 
they may neverthlefs fometimes be accompliflicd per aquipollens^ 
when from the fubjefl: matter it appears that fuch was probably 
the intention of the parties : and this intention is prefumed, when 
the perfon, in whofc favour the condition is made, has no intercll 
in its being accompliflicd in one manner rather than in another. 

For inftance, if I contrail fome obligation in your favour upon 
♦liis condition, that if within fuch a*timc you give me five guineas ; 
you arc held to accompliih this condition by giving me 105 (hil- 
lings, it being indifierent to me whether I receive the amount in 
Clver or gold 5 and the rather, becaufe in refpeft of money the 
value aferibed to it by the ftate, and not the particular fubftances, 
which are the figns of that value, is the obje£l of confideration. 
Arg. /. I. in ftuff. de Contr* Empt. [b). 

As 

(tf) If there It a coTenant or condition, to leave all timber on the land. It ia a breach In 
the tenant to cut down the trees, though he leave them. Sir 7*. Raym, 464 If a party aftar 
tontrading for the (ale of an eftace falls the timber, be cannot maintain an adlion to com- 
pel the purebafer to perform (he contra^. Semble, Duke of St. HlbaiCi v. fiiiare. 1 A. 

Rh 170. 

(^) Quia non femper, nee facile concurrebar, ut cum tu haberes, quod ego defiderarem, 
invicem habciem, quod tu accipere veUes, eledb materia efl, cujui puulica ac perpetua 
elUmatIo difficultatibus permuUtionom, sequalUate qoantitatii fubveniret} ea [que] 
materia forma pobrica percuffa ufum domintumque non taro ez fubftantia prebet, qoia 
9 x quanthiCe. 

In the cafe of v. IfW, mentioned above, (note to 10$) Mr. JulUce Lawremeo 
bhferved, that there are fome cafea In the books refpedling conditions precedev^ where 
the th'ing agre^ to be done waa in eSFed performed } though not in the ezaft intamer, 
it was deemed a fubftantla) performance : as, where the condition waa to enfeoflT, a convey* 
tnee by kafb and releafe hat been deemed a compliance. So if the condition be to deliver 
the wiU oTihe tellator, and he ddivera letters teftamentary. i M, 4x6. fiL a. 

Hint clua [via. the ccrciScite of other perfoni inftead of the mioiftcr and cbitrehwardens],^ 
inftead of being a fubftantlal yerfoitnaniie of the condirioo, is only s rubftimtioB of one 
jhingfor another. 

In Dtrf iflittn V. Eafl, 7 c/«. 87. the ptMncidP declared, tbit in confiderstioo that he 

fhi^oM 
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^ As conditions pught to be accompltfhcd In the manner 
L J ^hich the contrafting parties intendedi it becomes a 
queftion when the condition confifts of fome aft, whether of the 
creditor or of the debtor of a third perfon, whether it can only be 
accomplilhed by that particujar perfon, or whetlier it may be done 
by his heirs, or by any other in the name, and on the behalf of 
tl>c perfon imported by the condition. The dccifion of the queftion 
depends upon the nature of the faft, and upon the examination 
of the intention of the contrafting parties. If the faft, which is the 
objeft of the condition, isperfonal, if it is the aft of a particular 
perfon, (<?) rather than the mere aft itfelf, which the parties had 
in view, the condition can only be accompliftied by that perfon. 
For inftance, if I agree with my fervantto give him a certain re* 
compenfe in cafe he continues with me ten years, it is evident that 
his fervice is a perfonal aft, which can only be accompliftied by 
liimfelf. So with refpeft to the obligation with a pupil of a cele* 
brated painter, to give him a certain fum if his mafter paints a 
certain pifture for me, this is alfo a perfonal aft, and can only be 
accompliftied by the painter himfclf. 

But if the aft, whether of the creditor or debtor, or a third perfon, 
which is interpofed as a condition, is not a perfonal aft ; if it is 
copfidered by the contrafting parties merely as an aft in itfelf, and 
not ns the aft of a particular perfon, the condition may be accom* 
plifhed, not only by the perfon himfclf, but alfo by his heirs, or other 
fucceflbrs. For inftance, fuppofe I engage to pay you a fum of 
money, if you in the courfe of the year cut down a wood on your 
land, which keeps the fun from my vines •, this condition may be 
accompliftied by your heirs, for the aft is not perfonal to yourfelf. 
It is evident, that in attaching this condition to my obligation, 1 
confider the aft alone, and in itfelf, having no other intention than 
that the wood fliall be removed, and it being indifferent to me by 
whom it is done. So if I buy an eftate from you upon condition 


ihould procure the defendant fix pound for • year, the defendant promsfed to make him 
a leafe, and that on the 23d of Aprils he procured J, S, to lend three pound ibra year, 
and on the 14th of Junt he procured D» to lend three pound for a year, which was 
holden infuflicient, for it was the intent of the parties that the defendant ihould have the 
benefit of fix pound for an entire year } and it waa faid that if the confideration had been 
to have lent the defendant lo/. Ut goldf end it appeared that lo/. of it had been lent in 
lilver, although the fubftance of the matter waa performed, it did not agree with the letter, 
which being fpccific and exprefs, ought to diredi the conftrudlion.— And it is certain, that 
according to the principles of rcafon, one thing may, be to fpccificaily exprefled aa the con- 
dition of the agreement, as not to admit of an ec|ujvalent performance, even though 
fuch equivalent might, in cafe of a general exprefiion, be allowed as fufficient. 

(a) Such wat the cafe in and ITW, mentioned in the notes to the tib pieced- 

mg numbcri. 
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that fuch a one fliall give up an eafement which he claims uppn 
it, the condition is accompliflied, if it is given up by his fuccef- 
fbr {a). 

r 208 1 Conditions of contradls, by which we engage, as well 
for ourfclves as for our heirs, may be accompliflied as 
well after the death of the perfon, in whofe favour they arc con- 
tradled, as during his life In this refpeft contradfs differ from 
legacies, and other fimilar difpofitions, which become void if thd 
perfon in whofe favour they are made dies before the condition 
upon which they depend is accompliflied. 

The reafon of the difference is, that the party giving the legacy 
only regards the perfon of the legatee. Hence it follows, that the 
accomplifliment of his condition, which only takes place after his 
death, cannot give a title to the legacy \ for it cannot arife for the 
benefit of the legatee, who is no more, nor for the benefit of his 
heirs, who are not the perfons that were intended by the teftator 
as the objeft of his bounty •, on the contrary, in contrails, the 
perfon who ilipulates any thing is held to flipulate both for him- 
felf and his heirs. The obligation is contradfed in favour both 
of himfelf and his heirs 5 whence it follows, that the condition 
under which the obligation is contradled, although not accom- 
pliflied till after his death, gives a right to demand the performance 
of the obligation (b). 

CymtSj Bartholusy and moft of the ancient doftors, have maintain^ 
cd that our principle concerning the accomplifliment of the con- 
ditions of contradls, is fubjedl to exception in refpcdl of potefla- 
tive conditions, that is to fay, of thofe which confift in feme adt 


{a) In Fowled v. Sam^well^ i Sir. 653, the defendant figned an agreement in the follow- 
ing terms. Received from Richard I^ichcis and Co. 4^00/. \^hich i promife to pay on 
his transferring me 550/. South Sea Sl^ocic. On an action brought by the fvrviviivg 
partner of iV/riia/i, it appeared that the tender of th*; Itocic was madr after death ; 

dAxid Lord Raymond^ at l^ifipriviy was of opinion that it being ^ied up to a tender by 
Fitch'll^ (who had timeduiing iife, if not hailened by tequed), no tender after hit death 
could make this an abfolute debt recoverable upon au indchitatui affumpfit. 1 his dodlrtne 
is in oppofition to the text of Poibter. 1 cannot forbear add:ng» that it appears nolefs op- 
pefiteto the plain reafon and jufticeof the calh. 

{i>) This diilindlion is not in general allowed in the Engljh law. If the conditional 
legatee fprvives the teftator, the prop^erty vefts in him fubjedl to the condition, and is tranf- 
sniihbJe and difpofeable. Where a legacy is charged upon a real eliate, and the payment it 
pol^nrd, tbp legacy fails by the death of the legatee In the mean ttmeiunlefs it appeare 
that the pofiponement of the payment was for the convenience of the eftate, ip which 
cafe it attaches. But fuch failure does not take place in cafe of the devife of the eftatt 
itfelf. There are feveral cafes refpedling the point, whether a teftamentary difpofition 
to take eflfeA at t certain age does or docs not become void, by the party dying belbre that 
age; but tbefe at call referable to thequeftion of intention, whether the attainment of tht 
•ge ihould be a condition or a denotation of time. The general view of that fubjedfc ii 
very ably taken by Sir SFUliam Grant, MaAcr of the Rolls, in the cafe of llaafcn v. Graham, 
4re/:a3p. 

wliich 
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which is ill the power of the perfon in whofe favour the obligation 
is contradied. Thefe authors contend, that they cannot be accom- 
pliflied after his death. If this decifion were reftrained to potef*. 
tative conditions, which con fill in fome perfonal adi of the cre- 
ditor, it could not be attended Mnth any dilHculty. It is evident/ 
from what has been already laid, that fuch conditions cannot be 
accompliftied after his death ; but it is falfe, that all poteftative 
conditions, indiferiminately, cannot be accomplifhed after the death 
of tlie creditor, and tlierc is no folid reafon upon which the 
opinion of thefe dodlors can be eftablilhed. They only found it 
upon fome texts of the law, which are by no means decifive, and 
which it would be too tedious to mention and refute ; it will be 
fuflicient to anfwer the law, 48.^. de verb. Obi. (/i) which is the 
principal foundation of this opinion. It is there faid, that in a 
ftipulation, thefe terms cum petiero dabis ; are different from thofe 
SI petieroy and that they do not include a condition, admofiitionem 
magts qiiam comliiioncm hcihet hac Jlipulatioy tsf tdeoy addsUIpian,^^/<?r£/^ 
fero prwsqmm petiero^ non videtur defecijfe conditio. From thefe laft 
words our dodlors argue thus : Ulpian fays, that when the parties 
have ufed thefe terms, cum petiero^ the death of the creditor before 
demand does not prevent the eftedl of the agreement, becaufc 
thefe terms, pttiero^ i\o not include a condition ; then fay they, 
if the parties had made ufe of terms which do include a condition, 
fuch as ft petierOf it would have been otherwife, and the death of 
the creditor, before demand, would have defeated the condition, 
and dellroyed the obligation ; then the condition ft petiero.^ can only 
be accomplifhed with effc^ in the life-time of the creditor; then 
poteftative conditions can only be accompliftied with cfFccl in the 
life of the creditor. I anfwer, that the laft confequeiice is ill 
drawn ; thefe dodiors, contrary to the rules of logic, arguei^i*om the 
particular to the general ; I agree that the condition petiero^ cannot 
be accompliftied after the death of the creditor, begaufe it appears 
that in this condition it is the perfonal act of the creditor ; it is the 
demand which he ftiall individually make, that is intended by the 
parties as a condition, otherwife the condition would have no 
meaning ; but ' it does not follow that, becaufe the condition f 
petiero cannot be accompliftied after the death of the creditor, there- 
fore other poteftative conditions depending upon an ad, which is 
not perfonal, cannot be accomplifhed with effed after the death of 
the creditor. This queftion is treated at great length by Covaru^ 
viaSf PraCl. 39. 

(«) Si JicintfCum petUrOf Jari fuero ftipulatui ; admonitionem inigi® ^uandatn, 
geleriug reddantur, 6c quafi fine mora, quam condiiionc*n ttipulatin, 6i ideoUui de- 
SederQ piitts, quam petieio, non videturdefeiide conditio. ' 

1 4 When 



1^6 


Of Conditions. [P, II. c. 3. 

C 209 1 condition includes a ipecified time, with- . 

in which it is to be accomplilbed ; as if I am obliged to 
pvc jTou a certain fum if a particular fliip (hall arrive in the courfe 
of this year, the thing muft happen within the fpecified time, and 
vhen that is expired, without its happening, the condition fails, 
and the obligation contra&ed upon fuch condition is entirely at 
an end. 

But if the condition does not include any fpecific time within 
which it is to be accompliflied, it may be fo at any time, and is not 
held to fail until it becomes certain that the thing will not take 
place. 

There is an exception from this rule, where the condition con» 
fills in fomething which the perfon, in whofe favour I am obliged, 
ought to do, and which I have an intereft in having done ; as if I 
promife my neighbour a certain fum if he will remove a tree which 
is injurious to me : for in this cafe I may affign him to appear, 
that a time may be preferibed within which he (hall accomplilh 
the condition, and that in default of his doing fo, I may be dif- 
charged purely and fimply from my obligation (a). 
t 210 ] Negative conditions either have or have not a fpecified 
time : when they have fuch time, they exift as foon as 
the time is expired, without the thing taking place. For inllance, 
if I promife you fomething, provided a fliip does not return in the 
courfe of this year, the condition will cxill as foon as the year is 
expired, without the (hip having arrived. They may be accom- 
plilhed before the expiration of the time, if it becomes certain that 
the thing will not take place. 

If the negative condition has no time fpecified, it is not deemed 
accompliflied until it is certain that the thing will not take place* 
(i) For inllance, if I engage to give you fomething, provided a fliip 
does not arrive in fafety from the ITj? Indies^ the condition will 
not exift until it is certain that the fliip will not return ; as by certain 
intelligence being received of its lofs (^'). 


(tf) We have not in England any judicial proceeding preferibed for thin purpole, though 
I conceive that a fuit in equity might be allowable under the circumftances ftated. Bi|t 
it feeoif to me, that without any fuit whatever, if a perfon engagei to pay a (uixi of money, 
or do any other i€t upon the performance of a condition for hit intereft, and no time U 
prefedtedy the promife will be difeharged in cafe the condition is not performed within a 
leafonabie time afterrequeft. f^id* thediftinfiliont upon this fubjedl, C?. Lit* 20S, 209. 
Ekef* ToutL 134 . 137 . Ctnynt, Condkion, C 3 . 

(S) Randal v. Rayne, i Sre, sS* ^ teftator direded, that if either of certain perfons 
iboold marry into the family of Rivingten, and have a (bn, fuch fon ihould have his eftate 3 
and if they ftould not marry into that family, it ihould belong to another. They all mar- 
iriedy hut not into thelamily mentioned 3 and it was held that the devife was fufpended, 
as their kulbandi might diey and they might afterwards marry into the favoured family. 

(c) This is only one medium of evidenee* The not receiving any sutelligeace for a 
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- _ If. however, the condition confifts in fomedung, which 

^ ^ is in the power of the debtor, and which interefts the 

perfon in whofe favour the obligation is contradied ; as if a perfon 
engages to give me a fum of mo^ey in cafe he does not remove 
a tree in his land which is injurious to mine^ I think he ivho is 
obliged may be afligned, and that in default of doing fuch thing 
within the time appointed by the judge^ he lhall be condemned 
to pay what he had engaged to give, in cafe he did not do the a£l* 
And if he does not do it within the time appointedi this negative 
condition will be deemed to have exided, and he will in confe- 
quence be condemned to pay the fum which he has engaged to 
pay, under this condition {a). This decifion however has not 
appeared without difficulty to the Roman jurifts ; the two fchools 
were divided upon the queftion, /• 1 15. § 2.^. de verb* Obi, (^) that 
of the Sabinians^ which I have followed, appears more conformable to 
tlie fpirit and fimplicity of the French law. 

r 2 1 2 1 It is a rule common to all conditions, of obligationsj 
that they be taken to be accomplifhed when the debtor^ 
who is obliged under fuch condition, has prevented its accomplifb- 
ment, (r) quicumque fub condittone ohligatus^ cnraverit ne conditio exifieret 
nihilominus obligdtur^ I, 85. § 7 de verb. Obi, Pro impletd babetur 
€onditio cum per eutn Jiat^ qui^ftimpleta ejfet^ debit urus ejfet^ /. 8i. $ x. 

ff.dt 

length of rime which can only be accounted for by the ruppoHtion of a lofa, it equieilcnt 
to' an account of an actual at it evident from conftanc experience in ittptSt to policiee 
of infurance. 

(tf) 1 conceive that the fimc cunfequence, according to the Englijb law, would attach, 
in cai'e of ncgle^lmg to du the within a reafonable time alter lequefl. 

(^) Item fi quit ira liipaletur, p Pampkiimm wn dedenSf centum dare fpendes? Pegafos 
refj'ondit non anre committi flipuiatioiicm, qu^m deliilfet poHe Pamphilus dari. Sabioua 
autem cxillimabat ex fe<;tcn;ia lontrahrntium poOquam homo pucuic dari, confellin 
agendum. Sc ramdiu ex ilipuUtione non puOe agi, qu^mdiu per promiflbiem non ftecit quo* 
minut hominem daret, arque defendebat exempto penut iegarar, [MuciusJ eunim heredem, 
fi dare potuilTet pcenam, nec dfdiflet, cwn.'eltim in pecunbm Icgaiorum teoeri feriplics 
idque utilitaiis caufa receptum eft ob defun^i yoluntatem Sc ipfiua rei natura. 

Jtaque poteft Sabini fententia recipi, ft ftipulatio non a conditionc caepic ; veluti. Si 
Pamph’dum wn dedenSf lantum dare fpendes, fed ita concepta fit [ Aipulatio], famphdum dare 
fponoet } p nem dederh, tantum dari Jpeitdes f quod fine dubio verum crit, cum id adlum 
probatur, uc ft homodatus non fuerit, & homod; petunia debeatur { fed ft iti cautum fit, 
utfelaptcufuanenfk-tiiekemmedtbeatur, idem defendendum crit j quoniam fuifte voJumaa 
probatur uthomofolvatur aut f ecunia petatur. 

(f) An inftance of the accompli ftiment of a condition being prevented by theadt of 
the debtor, arofp in the cafe of Hxbam v. the Eafi India Company, i T. it. 638, upon 
a provifioa in a charter party, ftating that nothing Ihould be allowed ibr (hort tonnege, 
Wilefs the fame ihould br certified by the Company*! agents, prefidenta, or chiefs in council, 
or fupercargoea, from which the fliip Ihould receive her laft difpatches ; and it being found ♦ 
that the plaintiiFhad taken all proper ftepi to obtain the certificate, and that the Company't 
agents having, by their negledX and default, rendered it impoflibie that the condition could 
be performed, it was equal to a performance. 

In the cale of frarjley v. fToed, which has already been frequently leferred to in the 
eoutle of the preient article, it was admitted, that if the obtaining the certiilcife bad been 

prevented 
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jf\ de Cond. et Dem. And this is a confequencc of the rule of law, 
in omnibus caufis profaElo accipitur id in quo per alium morafit^ 
1 . 39. de R. L It may however be'faid, that it is by the a£l of 
the debtor that a condition is not accompliftied, and that it ought 
to be confidered as accomplilhed, when it is only indire£Uy, and 
without any intention of preventing its accomplilhment, that he 
has placed an obftacle in the way of it. Therefore Paulus fays, 
with rcfpeft to conditions attached to legacies : Non omne ah 
harefs perfona interveniens impediment um pro expletd conditione cedit^ 
/. 38.jfl de Statuliberis^ 

For inftance, if a teftator to whom I fucceed leaves you a houfe, 
provided that within a year after his deceafe, you give the creditor 
of Peter a certain fum for which he keeps him in prifon, and I 
being your creditor on my own account for a eonfiderable fum, 
feize upon your effe£ts to fatisfy my debt 5 although this feizurc 
deprives you of the power of giving the money to the creditor of 
Peter^ and of accomplifliing the condition of your legacy, I fliould 
not hereby be properly held to have prevented the accomplifliment, 
and it would not be taken as accompliftied, for it is only indiretlly 
that I have prevented it : this feizure which I have made, was not 
made with the defign of preventing you from accomplifliing the con- 
dition ; I had no other objc£l than to obtain in a lawful manner the 
moiiey due to me from you. 

Obferve alfo in this refpeft a difference between conditions, 
the accomplifliment of which is momentary, and thofe which are 
accompliftied by a fucceflion of time. The firfl: are taken to be 

/ 

prevented by theaA of the Infurance O^ce, U would have been a difpenfation from, the 
condition, 

Jf the perfon, who is under a conditional obligation, difeharges the other from executing 
the condition, it has alio been edabriihed by our courts to be a lulhcienr performance and 
In the leading cafe upon the fubjedt, it was held that if one parly is ready, and the other 
ftt ps him on the ground of intention not to perform his part j it is not necefl'dry for the firft 
to go further, and do a nugatory adl. yr/nes v. Barkeley, 

Bui, without fuch a difeharge or refufal, it feems that ihe party bound to perform the 
condition mvfl do every thing towards it which can be done, without the concurrence 
of the other party. Some of the old cafes upon the fubjedl Teem to carry this dodlrine 
to an unreafonable extreme. The difeudion which took place in the cafe Jaft mentioned, 
will give the fullcH: information to thofe who are defirous of purfuing the fubjedt further. 
With refpedl to the nature and efPtdl of mutual agreements to be pei formed at the faipe 
time, fee the Appendix to this article. (No. Vll.) 

In a former cafe, between ^ir Richard Botham^ and the Eaji India Company, it was held 
that a charter-party having engaged for the payment of freight on a delivery at the port of 
Xofftibir, and a delivery at Margatt having been in the contemplation of the parties, fub. 
iiiiuted for a delivery at the port of London, it was a good /performance of the condiiioA* 
Doug, ayx. 

But where a new agreement is fubfticutfd to the original agi cement, the plaintiff muft 
take ca*e to frame his declaration according to thefadf, and cannot maintain an adlioin upon 
tU firil, by Ihewing a pertormanceof the la 2 . See Head v. Waithman, i Eap. 619. 

accomplilhed, 
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Mcompliihedi as foon as the cQiiditional creditor, having prefcntejJ 
Hmfelf to accomplifli the condition, is prevented by the debtor^ 
it is not fo with refped to the others. For inftance, if I engage to 
do fomething in favour of a hufbandman, upon condition he fhall 
do me ten days work, and. having ofFered himfelf for the purpofe, 
I fend him away j the condition is only deemed to be accompliflied 
in part, and as to one day’s worje, it would only be taken to be 
intirejy accompliflied, after he had offered himfelf on ten different 
days {a). 

With refpeft to the rule concerning poteftatlve conditions, that 
they ought to be taken as accompliflied, when the accomplifliment 
of them was not in the power of the perfon, to whom a legacy 
had been left upon fuch condition, it. is a rule which applies 
to lafl; ydlls, and does not extend to contrafts. For inftance^ 
if a perfon has left you a certain fum, provided w'ithin a year aftei* 
his deccafe, you give your flave James his freedom, this condition 
is deemed to be accompliflied, and the legacy is due, if the death of 
James takes place a fliort time after that of the teftator, fo that 
you are prevented from executing and accomplifliing the condition^ 
/. 54. § 2 . Jf\ lie Leg, I. (i) But if a perfon by an agreement with 
you, engages to give a fum of money upon the like condition, I 
think the money will not be due to you, if you are prevented by 
the death of James from accomplifliing the condition. 

The reafon of tliis diflvrence is, that lad wills are fufceptible of 
a more extenfive interpretation ; on the contrary, contradls ought 
only to be quantum fonant^ and the interpretation in cafe 

of doubt is always made againft the perfon in whofe favour the 
obligation is contrafied, ambiguhas centra Jlipulatorem ej}^ L 26, ffl 
d£ R, Dub, becaufe he ought to blnme himfelf if the aft is not ex- 
plicit, as it was in his power, being prefent, to exprefs it better, 
/. 39. {c) ff, de Pa 5 l, /. 99. de verb Obi, {d). Therefore, according to 
this principle, when a perfon contrafts an engagement with me, 
upon condition of my giving freedom to my flave, in a cafe of 

(tf) This iUuftration cakes it for granted, that the particular days are at the option of the 
perfon who is to do the work. Whether that would be the true conftrudion of a condition 
cxpreiTed in general terms, is arjueliion foreign to the objedt at prefent under conlideratioa, 

(b) Sed ei ij fervi mors impediiTeC manumillioncm, cum tibi legatum elfec, fi eum 
jnanumiiTes \ nihiiominus debetur tibi legatum } quia per te non fietit , quominus perveniat 
adlibertatem. The principle, that a legacy given upon a condition precedent is due, if th« 
performance of the cond-tion becomes impoffible, is not recognized in the law of England^ 
S^e RounJei v. Currer^ a Bro, Ch. Ref*. 67, 

(c) Veieribus placet, padionem obfeuram vel ambiguam venditori, et qui locavit, 
piocere3 in quorum fuit poteftate legem apertius conferibrre. 

(d) Quidquid adfiringendae obligationis clt, id ni(i palam verbis exprimitur, omiilum 
intelligendum eft, ac fere fecundum promiflbrem iocerpretamur 3 quia ftipulatori liberum 
/•lie seiba late concipexe. 

iloubt 
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doubt whether the obligation has been contraded^ even where It 
was not in my power to liberate him, the interpretation ought to 
be againft me, and I am not entitled to demand what was promifed 
me upon this condition, although the death of the Have having 
taken place before < I could accompliih it, has prevented me from 
doing fo. This decifion holds good, even where I had already 
made fome preparations, as if I had recalled the flave from a dil^ 
tant place, in order to liberate him before the judge of the place 
where I relide, and he had died on the road, I could not demand 
what was promifed me on condition of his enfranchifement. 

^ 214 2 {zme withrefpeft to the rule concerning mix- 

ed conditions. If a perfon promifed me a certain fum in 
cafe I marry his coufin, I think that the fum would not be due if 
I was ready to marry her, and (he refufed, although if a legacy was 
given me on fuch a condition, it would be taken as accomplilhed» 
/• 31. jffl de Cond. (a). 

J IV. Of Indivjfibilitj in the Accomplj/bment of Comditions (i). 

C ai C ] accomplifliment of conditions is indivifible, even 

when the thing which is the objeft of the condition is 
fomething divifible. Forinftance, if a. perfon has left me an eftatc 

(tf) In teSamento ita erat fcrlptum, StUhtt & Trnnphila liberi Junto t ^ Ji h matrimo^ 
mum cuerint^ Herts mtui Hitetntum dare damnas ejto: Sdchui ante apertas tabulas decef- 
fit : refpondit partem Stichi defedlatn tfle: fed & Paaiphilam defedlam conditione 
vlderi, ideoque partem cjut apud heredem remanfuram ; fed et fi uterque viveret^ he Stichtu 
, BoJlet earn uxorem duccrci cum mulier parara eflet nubere, ,iUi quidem legatum debere* 
tor. Stichi atitcm p^tuo inotilii Sebat, Nam cum uni ita legatum St^ TTttlo ^ Seiam 
Mseoretn duxeritf Herts mens tentum dato j fi quidem Seia moriatur^ dcfcAus conditione intel* 
ligitur : at fi jpfe decedat, nihil ad heredem fuum cum tranfmittere, quit morte ejus con- 
ditio defecifie iotelligttur ; utroque autem vivenie, fi quidem ipfc nolit uxotem ducere, 
^uiaipfiua faAo conditio defeciti nihil ex legato coofiquitur j muliere autem nolente nubere 
cumipfie paTa*us eflet, legatum ci debetur. 

Atellator gavehiseftateintruilforhis grandiughter, and the hein of her body, re- 
mainder to Cemynsf and hit right heirs, upon condition that he Ihould marry the grandaughtcr. 
Comyns filed a bill oflering to marry the grandaughter, which flic refufed, and foon after- 
ward! married another perfon, and fuflered a recovery. Lord Talbot exprefled himfelf 
inclined to think that the marriage wai a condition fubfequent, and that it wai difpenlcd 
with, partly by the lady’s death, and partly by her declaration that (he would not marry himj 
but he decided that the eftate was fufiiciently barred by the recovery. Robinfon y. Conytu^ 
Temp* Taib | 6^ Jt is to be obferved, that the firft part of this opinion, which was merely 
extrajudicial, is wholly referable to the conflrudlion of the condition, as being precedent 
or (ubfequent \ and does not import any general rule analogous to that of the civil law, 
that admitting it to be precedent^ the performance of it was difpenfed with by the refofal to 
marry. ]t is very difficult to accede to the opinion, that this condition fliould be *‘*»nflnicd 
otherwife than at a condition precedent. 

At CO Che dodtrlne of a^poriionment. See Appendix, No« Vll|« 
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in cafe I give a fum of money to his heir, or if by an agreement 
of compromife a perfon engages to leave me an eftate, which is 
in difpute between us in cafe I give him a certain fum within a 
given time : although the obje£l; of this condition is divifible, no* 
thing being more fo than a fum of money, yet the accomplifliment 
of it' is indivifible, fo far as that the legacy which has been given, 
or the obligation which has been contra£);ed under fuch condition 
will be in fufpence until the accomplifliment of the whole, without 
the accomplifliment of a part giving any title to a proportionate 
part of the legacy, or to the performance of a proportionate part 
of the obligation, /. 23. (a) L 56. de Cond. et Denton. There- 
fore if a perfon leaves an cflate to Peter, on condition of his giv- 
ing the heir 1000/. and Peter dies after having given 500I. the le- 
gacy becomes void for the whole, d. /. 56. and the heir of Peter 
can only reclaim the five hundred pounds, condi^ionejtne caufa, un* 
lefs the heir of the teftator prefers difeharging the legacy in part. It 
is in favour of the heir, that the condition is regarded as indivifible. 

It would be the fame if the legacy had been given to Peter, or 
ill default of him to his children, and Peter having died, one of the 
children had paid the heir his fliare of the one thoufand pounds, the 
condition would not be deemed in any degree accompliflied, and he 
could not demand anything until the refidue was paid, d.L 56. 

It would be otherwife, if the legacy was at firft given to two le- 
gatees under this condition. The tefiator having at the firft impofed 
the condition upon two perfons, is held to have divided it between 
them, d. L 56. 

r 216 1 Duffioultn decides for the indivifibility of the condition 
in the following cafe. Four heirs of a debtor are con- 
demned to pay a certain fum, with an allowance of two years for 
the purpofe, provided they give fccurity within a month. Dumoulin 
maintains, that three of the heirs who would have given fecurity 
for their refpeftive fharcs within the month, are not to be allowed 
the benefit of the term, if their co-heir docs not in like manner 
give fecurity for his part. His rcafon is, that tlie creditor is in this 

(tf) Qul duobtts h«redibus decern dare juflus eft fet] fundum fibi habere, verlus eft, ut, 
eonditioncffi fcindcre non poftic neciiam legatum feindatur ) igitur quamquis alteri quhique 
dedent, nuUam pattern fundi vindicabit, nifi alteri quoque adeunti hrreduateni reliqua 
quinque numeravertc, aut ilto omittente hereditatem tota decern dederit. 

(/») Cui fundus legatus eft. Si Jtcem tlederif, p/irtem fundi confequi non poteft, nifi to- 
Vm pecuniam nunrirraiTet ; diflimilis eft caufa cum duobua eadem res fub conditiont 
legata eft. In hac enim quaeftione ftatlm a teftamento, quo pluribua conditio appofita 
eft, divifa quoque in fingulas peifonaa viderl poteft. Siideo finguii cum fua parte ec con* 
dltioni parere Sc legatum caprre polTunt j nam quamvis fumma univerfs conditionis fit 
odferipta, enumeratione perfooarum poteft videri cilc divifa $ in eo veto, quod uni fub con* 
ditione legatum eft, feindi ei accident! conditio ron debet; & omnia numerus eorum, qnl 
in locum ejus fubftituuntur, pro Angular! perfona eft lubeodus. 

2 C/ife 
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cafe the mod favourable party, fince he fuffcrS from a term not 
agreed upon, being allowed to his debtor ; whence it follows that 
the condition upon which the term is granted, by the judge, 
Mghtto be interpreted in his favour, and ftri£l:ly againftthe debtor. 

If the fourth heir, inftead of giving fecurity for his fliarp, pays 
it, there is no doubt but that the three others giving fccu- 
lify for their refpeftive parts, ought to enjoy the time allowed 
by the judge, as the creditor lias fecurity for every thing that is due 
to him. 

- - A condition of a legacy is divifible, when the legacy 

only takes elFecl in part. For inftance, if a perfon leaves 
me any thing upon condition of giving a certain fum, and the 
kgacy is reduced one half, becaufe the furplus did not belong to' 
the teftator, who neverthelefs, believed himfelf to be the pro- 
prietor of the whole, I fliall not only not be bound to give more 
than one half, in order to acconiplifii the condition, hot if I have 
aftually given it, I fhall be intitled to repctitioir, /. 43* (/»)/. 44* 
Condo et Dem. {b). 

§ V. Of the EjfeB of Conditions* 

P ^ig ^ The effeft of a condition is to fufpend tfie obligatioitf 
until the condition is accomplifhed, or confidered as 
accomplilhed ; till then nothing is due : there is only in expeftation 
that what is undertaken will be due; pendente conditione nondum 
debeturyfed fpes ejl debit inn iri* Tliercfore a payment made by miC^ 
take, before the accomplifliment of the condition, Is fubjedl to rc>- 
petition^ condiBione imiebitij /. id* ff- de Cond, Indch* (c). 

{a) Plautius. Rogatus eft heres a llbeito leftarore, ut fetcfpris fibi dcam, totem keredita^ 
tern revenderet ; poftea p itronus defuneti bonorom pofTtflionem contra tabuUs petierat, 6c 
partem hercdhatis.qucdcbebatur, abitulerar. t’roculu^, CaSius : fidei commin’orum prorata 
folvtt repetere debere aiunr, Paulus: hoc jure ucirnur \ nam quemadmodum prseftacione 
iSdei commiftbrum reJegatorum heres exoncratuc per prstorem, ica ctiam ipfe partem con« 
fequi debet. § i. Diverfum eft, fi falcidia,* interveniat et minuat legMum, nam hiscaftbus 
filhil repetetur ; gatum in filidum condition] parrtur. § a. item fandlitus jus dandi, fi iacui lc« 
quia eft, non puteft partem herediiatis ftbi relieiain, rocam cap;re ; namveriusefti partem eunf 
praefttare debere, partemilios, qui ^uftnunt abco, quod plus reli£tum eft,quam a legeconce- 
dienr. § g. Ncratius libro primo rerponfurum feribir, ex duobus feriptis heredibus, ft unus ro. 
gatut fit tibi hereditatem reftituerc, tu Titio certain fummam dare, et beneficio legis falci-a 
diae in reftituendo heres utatur j qua.nto minus cibi piaefticerit, taAto minus te Titio praef* 
tare^ non eftTe iniquum. 

{^) 44' § 9* Si pars rei legifae ufucapta fit, an in folidum parenduih fit, dubito : et 

poteft did, pro parte parendum ex fenrentia teftatoris. 

(r) Sub conditioGe debirum, pet errorem foiutum, pendente quidrm conditione repe- 
dtor, conditione autem exiftente repeti non poteft § i. Qur>d aatem Tub incerto die de- 
betur, die exiftente, non reperitvr. 


* A certain pottioo which cooid not be Idfc from the heir. 


if 



Art#L§5*!] OfConditioHsi tty 

p ■ If the thing, which is the objeft of the conditional 
^ obligation, entirely periflies before the accompliflimcnt 
of the condition, it will be to no purpofe that the condition ia 
accompliflicd afterwards 5 for the accomplifhment of the condition 
cannot confirm the obligation which no longer fubfifls; for there 
cannot be any obligation without fomething which is the fubjeft 
of it j but if the thing ^xifts at the time of the accompliftiment of 
the condition, the accomplifiiment has this eiFe£):, that the thing 
is due in the ftate in which it is ; if there is any augmentation, 
the creditor has the advantage of it ; and if there is any deteriora- 
tion he is fubjeft to the lofs arifing from fuch deterioration, pro- 
vided it has happened virithout the fault of the debtor, /. 8. jf. de 
Peric, et Com. Rei vend. 

E 220 ] accomplifiiment of the condition has a retro- 

fpeftive efFe£k to the time when it was contrafled, ahd 
the right which refults from the engagement is deemed to be 
acquired from the time of the contraft, /. 18. /. 144. J i.ff. de Reg. 
jur. {a). 

Hence it follows, that If the creditor dies before the exiftence 
of the condition, though he has not yet an abfolute right, but only 
an expeftation, neverthlefs, if the condition is afterwards accom- 
plifiied, he will be held to have tranfmitted to his heir the right 
of the credit refulting from the engagement contrafted in his 
favour ; becaufe by the retrofpeftive efFeft of the condition, the 
right will be held to have been acquired from the time of the con- 
traft, and confequently to be tranfmitted to his heir. 

It is otherwife with refpc£l to conditions attached to legacies. 
The reafon of the difference is, that a legacy being only given to 
the perfon of the legatee, the condition can only be accomplifhed 
for his benefit; whereas a perfon wdio enters into a contrad, is 
deemed to contra£l on behalf, as well of himfelf, as of his heirs, 
,and the condition may exifi: for the benefit of his heirs after his 
death, n. 208. Vi. Cnjas. ad diH. 1 . 1 8. {b). 

(tf) L. iS. Qurr legata mortuis ad heredem nollrum tranfeunt corum cornmodum per 
noa hit, quorum in poteflate fumus, eodem cafu adquirimus ; aliter atque quod ftipulati 
Tumus ; nam et fub conditione ftipulantes, omnimodueis adquirimus, etumfi liberacis nobis 
foteftate domini conditio extac* 

Paului. 

SifilmtfamiRatJubcond'ume tmandpatus fuirit, Mnde exifii/erit cenditiOf fatri 

mftio compitit ; quia in fiipulatiombui id tempus (p€&atur^ quo contrahimus. 

L. 144. in ftipulacionibus id tempus fpedatur, quo contrabimus. 

(^) Thii diftindUon does not prevail in the Engiijb law, aa ia mentioned more partlcn* 
ktly in note to ao8« 
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r 221 ^ * cpnfequence of the retrolpedive t&€t of 

^ conditions, that if a conditional engagement is contra A-* 
ed by an a£t wluch gives a right of hypothecation, &e hypodieca-* 
tion will be held to have been acquired from the time of the con* 
trad, although the condition may not be accompliihed until long 
afterwards. 

f 222 1 fillvm a paragraph reusing the right tf cppo^ 

*■ fttg a fale of the lands hypatheeatedf which being merely 

teehtticalt is not included in the tranjlation. The djftinSlion between cen^ 
traSSi which door do not give a right of hypothecation^ is not analogous 
to any thing in the Englifh law i it is a fuhjeB entirely different front 
the maritime cmtraS ff exprefs hypothecationJ} 


{VI. Whether it is neciffary% when an Obligation is contraSed 
upon feveral Conditions ^ that they Jhould alt he accontplijhedo 


f -ny 1 qucftion is to be anfwercd with a diftindloik 

^ ^ Where feveral conditions are connefled by a.. disjunc- 
tive particki as where I engage to do any thing in youf favour, 
ifjuch a Jbip arrives fafe^ OR ^ J am appointed to fuch an employment f 
it is fufficient to perfeft the obligation if one of the conditions is 
accompliihed. But where they are connefted by a conjunftivc par- 
ticle, as when it is faidy if fuch a Jhip arrives p and / am appointed to 
fuch an employment^ all the conditions muft be accompliihed, and if 
any one is not fo, the obligation fails. L. 1 29.^. de verb. Obi. (/i). 

Obferve, however, that in teftaments, and even in contra<Sls, dif- 
junftive particles arc taken in a copulative fenfe, when it is evidciit 
that they were fo intended by the teftator, or the contra6liitjg parties, 
as where a perfon charges his fon with a fubftitution, [b) if he dies 
without children, or without having difpofed of the eftate, it is 
evident that in this fubftitution, whether It is contained in a teftament 
oragrantythedisjunflive particle or, is underftood in a copulativo 
fenfe, and that the fubftitution only takes place upon the accom- 
^lifiiment of both the conditions,/. 6. Cod. inf. et fubs. (r). 

ARTICLE 


(a) Siqttli itaftipvlatttsfuent, ditmeurmdat si navts tinit it Tit 1 us con- 
sul FACTua EST ? non alias dabitur quam ft utrumque fadlum fit. Idrin in contfariuna 
DAat SPONDtS, If NEC NAVIS VENJT, NEC TiTIUS CONSUL FACTUS SIT ? CEU 

fendom arit ttt neotrum fadlum fit. Huic fimilisfcriptura efi, St ne^ub navis venit, 
NB^art Titivs consul factvs est : aut ft fic, Dabis si navis venit a.vt 
T i^rivs CONSUL FACTUS SIT ? Aifficit unuod ladttin. £t contra, Dabts si navis non 
VENIT AUT Tit lui CONSUL FACTUS NON EST.’ fufficit unum non 

(^) This is nearly the fame as devifing an eftate to his fon with a limitation over. 

(f) Gcaaialitar fimcimufi it quit ita verba foa conporuerit, ut edicat p flm velplia if* 

tfftotUi 
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ARTICLE IL 

Of Refolutory Conditions^ and of Obligations deierminahle, on d certain 
onditiony afid of thofe which are limited to a certain Time, 

r 224 1 RsfoJutory conditions are thofe which are added, not 
to fufpcnd the obligation until their accomplifliment, but 
to make it ceafe when they are accomplilhed. An obligation con- 
tra£ked under a refolutory condition, then, is perfedk from the in- 
ftant of the contrad*, and the creditor may demand the payment of 
It. But if, before it is acquitted, or the debtor is put en demeure (<ar), 
the condition, upon which it was agreed that it ftiould be defeated^ 
IS accomplilhed, the obligation will ceafe. 

This difference, between refolutory conditions, and the fuf- 
penfiye conditions fpoken of in the preceding article, may be illuf- 
trated by the following example. You Idnd Feter by my orders 
the fum of 1000/. and I engage to return it if fuch a (hip, on which 
he holds a bottomry intereft, arrives fafe. This is a fufpenfive con- 
dition, and I am not your debtor until the condition is accomplilhed 
by the arrival of the veflel •, but if I engage for Peter until the 
arrival of the veflel, that is to fay, upon conditioti thatVmy obliga- 
tion fliall only continue until the arrival of the veflel, the condi- 
tion in this cafe is only a refolutory condition, which does not pre- 
vent my engagement from being perfetb immediately upon it’s 
being contracietl, and confequently you may immediately demand 
the'payment of the money. All the clFefl: of this condition is, that 
’’if tlie veflel arrives before I have difeharged, or been called upon 
to difcliargc my obligation, the accomplifliment of the condition 
puts an end to it. 


tfixitux vfl hutjinta It, I fine hbirh {aut Jiite rejlame^to) vel fire nuptUs dicrfferitf et Irfc vcl ipfa 
funuieiic vcl nufxias coniraxerit, (xve tdlxmeutum fecenC ; t'amicer res poHideri 
Ct naneHe locum fubfliuitioni eorum vcl reiUtutioni. 

There are many cafes in the Etgiijh courts in v;hich the word or is conflrued and Se 
tvke •ver/.if when from the context or Cubjet^-mattcr fuch conftrudlion appears more con- 
fiitent with the intention. Etd R.ckxrdfon v, Spragg, i P. tyms 414. Keiko^y !¥, Ktilway^ 
% P. IVmi, 346. Haws v. Haws, Bkch v. Dalway, i t^tf, !3. 19. Jackfin v. yackfon, it, 
•iiy. Ready, Sntll^ 2 jStk, 645. Peterfin^ 3 j 9 tk, 193. ^ Banders' Notes^ 

Mabeifiy v. Strode^ 3 p^ej, 450. fPadaitU y, Muju^f 6 ^e/. 341. Jn Long y» Dennis y 
I Bur, io$2, a ceftator diredced that if his Ton (hould marry any woman not having a 
con^petent portion, or without the confent of hi$ truftees, the ellate after his death, (hould 
go over. He married a woman with a competent fortune but without confent, which wat 
held a fufficient compliance with the condition, and the limitation over did not take place; 
Lord Mansfie'd faid that he could never mean that both parts ihould at ail events be ful« 
filled } that if the truftees confinted, a queftion might afterwards arife concerning the com* 
petence of the portion. 

(a) Vide etnity No. afp. 

i Vot. I. K lo 
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r 22c 1 manner, as an obligation may be limited 

^ until the occurrence of a certain condition, it may be alfo 
limited to a certain time. For inftance, if 1 become furcty to you 
for Piter for three years, I fhaJl be difeharged from my obligation 
as foon as that time is expired. 

« Obferve, however, that when the debtor before the cx- 

220 1 . . 

' piration of the time, or before the accompllfliment of the 
condition which is to diflblve the obligation, is put en detneure 
by a judicial interpellation, his obligation cannot afterwards be 
diflblved in this manner, /. 59. § 5.^'. Mnnd. [n). The reafon is 
evident ; the creditor ought not to fuffer from tlie unjnfl: delay 
of his debtor, in difeharging his obligation whilfl it lubnilecl, 
neither can the debtor take advantage of his own delay. 

See infra P. 3. Ch. 7. Art. 2. as to the extinQion of obligations 
by arcfulutory condition, or the expiration of a refoiutory term. 


ARTICLE III. 

Of a Ttrm of Papnent, 

t obligation is either contracted with a term fortlif- 

' charging it, or not : when it is contradled without a term, 
the creditor may require it to be difeharged immediately ; when 
it includes a term, he cannot require it until the term is expired. 


$ L What a Term of Payment isj and the dijferent Kinds of it. 


C «8 ] 


A term is a fpace of time granted to ilie debtor for 
difeharging his obligation: there are exprefs terms, re- 
fulting from the pofitivc ftipulations of the agreement ; as where 
I undertake to pay a certain fum on a certain day 5 and alfor terms 
which tacitly rcfult from the nature of the things wTdeh are the 
obje£k of the engagement, or from tlie place where the aft is 
agreed to be done. For Inftancc, if a builder engages to conftruft 
a houfe for me, I muft allow a reafonable time for his fulfilling 
his engagement. If a perfon at Orleans undertakes to deliver 
fomething to my correfpondent at Rome^ the engagement tacitly 
includes the time necefiary for taking the thing to Rome. 


(«) ///# tlU fabtiem. Mando tihi at Blajio Stvero adfini meo aBeginta ertdaif Juh pgaafa 
iHo [et Uld] Mr quern fteumam & qaidqutd ufurarum nmitit aectJerUf indemnem rat'mm 
tuam mt ajft ex eauja taaadatif ia earn diem quoad vixerit. BUJtus Severus praeftaturum. 
Poftea fspeconventtti maodstor, oon refpondit : Quaero an morte debitoni libera: ns fit f 
Pauhs refpoodic mandati obligationem perpetuam efie, licet in mandato adjedtum videatur, 
indemnem rationem tuna tx caufa mandati, In eum diem, quoad vixerit Blsfint 
Severus prMfiaturum* 


Atennt 



Art. m.S 1.3 Of a Term of Payment. i3§> 

t 22 ] ^ term, is either of right or of grace : when it makca 

* ^ part of the agreement, and is cxprefsly or tacitly included 
in it, it is of right ; when it is not part of the agreement, it is of 
grace j as if it is afterwards granted by the prince or the judge at 
the requifition of the debtor («). 


J IL Of the EjfeB of a Term^ and in what RefpeS it dffers from a 

Condition, 


C 230 ] 


A term differs from a condition, inafmuch as a con- 


dition fufpends the engagement formed by the agreement : 
whereas a term does not fufpend tlie engagement, but merely poft- 
pones the execution of it ( 4 ). A perfon who promifes to pay upon 
a certain condition, is not a debtor until the condition has taken 
place 5 there is merely an expedlation of his becoming fo 5 therefore 
if he pays what is the objefifc of the obligation, by miftake and 
before the condition is accomplilhed, it may be reclaimed, as we 
have fecn in the preceding article ; on the contrary, a» perfon who 
owes any thing fubjeci to a term not yet expired, is a real debtor, 
and if he pays within the time he has no right of repetition, for he 
has only paid what was in efFe£l due from him j but though he 
is a real debtor, he is not compellable to difeharge his obligation 
until the expiration of the term. 

Sometimes the word owes {devoir y debere) is taken ftrldlly for what 
maybe a£lual]]p demanded, and in thisfenfe it is faid that a perfon 
who has a term, does not owe any thing. . 


C 231 ] 


A term defers the right of requiring payment until 


It is fully completed. Therefore if I promife to pay 
this year, no <lemand can be enforced on the laft day ; for that day 
is comprized within the term. 

r This effeft of a term, in poflponing the right of requir- 

ing payment until it is expired, is common to a’ term of 
right, and to a term of grace. 

A term of right has another effect which is peculiar to itfelf^ 


(a) The ZrgVip) law does not admit of toy fuch teim for general purpofes. The courts 
•f equity often prefciibe certain times within which n&s are to be done, as ibr inftance, 
.the redeeming of mortgages ; but the exercife of this diferetion, or more properly fpeakiog* 
this mode of adjudication has a very (light analogy to the term of grace refcrretl to in the 
text. By the fpecial jurifdi^icn of courts of confcience, for the recovery of fmall debts, e 
ftyment is often awarded to be made by Inilalments, to which the eJlfe£ks of a term of 
grace, as ftated by Potbitr, may be fairly and naturally applied. 

(^) This eifttndlion is in England often very material with refpefi to cafes affedted by 
the bankrupt laws ; a debt due at a future time (or according to the pbrafe applied to that 
fubjedl, dtbittm in prntjtntt ftlvtndum in fnturn) being Entitled to the beneiit of the com* 
Viiffion, which a conditioaal (more frequently termed a eeatiagent^ebt) is not. 



Of a Term of Payment* []F. II. c. 

viz. that it |h*cvents the debt being oppofed by way of compenfa^ 
tion or feNoff, until it is expired. 

For inftance, on the firft of January 1800 , 1 lend you a thoufand 
poundS) which you engage to pay on the firft of following. 

Afterwards you become the heir (^)*of my creditor for a like fum 
due without any term. You demand the payment of this fum in 
July 1800. I cannot fet off againft it the money due from you to 
me payable on the firft of January 1801, for as compenfation or 
fet-ofF is a payment, I cannot oblige you to pay me before the 
term, contrary to the^ agreement. 

It is otherwife with refpeft to a term of grace. That flops the 
purfuits of the creditor, but it does not exclude the right of coni- 
penfation. Therefore, if I lend you on the firft of thoufand 

pounds payable on demand, and you obtain from the prince or 
judge a term until the firft of January following j if on liaving 
become the heir of my creditor for a like fum, you demand the 
payment of it in July^ the term of grace which is allowed to you, 
will not prevent my compenfation of the money due to me. The 
term of grace has no efFecl, except to flop the rigor of profecu- 
tion; and does not fufpend the right of compenfation, allud ef en 'im 
diem obligationis non venijfe^ alwd rumanltath gratia temp us indulgeri 
foluiionisy L\ 6 . § i. ff* dt Competif 

- jL It remains to obferve concerning the elTeft of a term,, 
^ that being prefumed to he inferted in favour of the deb- 
tor, /. 17. de Reg. Jiir, the debtor may very well defend him^ 

ftlf from payment before the expiration of the term, but the cre- 
ditor cannot refufe receiving if the creditor is willing to pay, /. 70. 
de Solat. (c) 1 . 17. de Reg. Jur. at Icalt unlcfsit appears from the 
circumftances that the term was appointed in favour of the credi- 
tor, as v/ell as of 4;lie debtor. 

The time of payment fpegified in bills of exchange, is deemed 
to be appointed in favour of the creditor, who is the holder, as 
well as of the debtor ; Declaration, 28th J^ovember^ 1712 (z/). 

§ III. Of 

, (tf) The right of fert'mg off a deot due#om a perfon in his own nght againft another 
due to him as heir, is at this place only a matter of incidental iiluftraiion. The mutuality 
.requiOte in cafes of fet-o6^, will be afubjedt of particular atteniion in its proper place. 

{b) Cum tempus in teftamento adjicitur, credendurn eft pro herede adjedtum ; nift alia 
mens fuit teftatoris, 6cuti in ftipulationibus promifToris gratia tempus adjicitur. 

{c) Quod certo die promiftTum eft, vel ftatim d#ri poteli j toium enim medium tempus 
•d folvendum promiftbri liberum reliiiqui intelligitur. 

(4 It is manifeft, that if a hufbandman engages to mow my meadow on the firft ot 
Junet he docs not difeharge the obligation by mowing it on the firft of Mag. Neither can 
a perfoo derive any collateral advantage from an anticipated payment ; as if he is bound 
to pay eponey with inihreft on the firft of yutte, he cannot difeharge himfelf from the in-' 
tcrtnediaie tntereft by ofiferiog the principal on the firft of May againft the will of the credi 



Art. in. S 3.3 Of a Term of Payment, 
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§ III. Of a Cafe in which the Debt may be required within the Time. 

- .. The term granted by the creditor to his debtor is 

fuppofed to be founded on a confidence in his folvency; 

when that foundation fails, the efFe£k otthe term ceafes. 

r T Hence it follows, that when the debtor fails, and the 

L j • . . . . 

price of his elFefts is diftributed among his creditors, the 

creditor may take his fliare, although the teVm is not expired ; this 
alfo is a difference between a term and a condition ; for a con- 
<litional' creditor has not in this cafe any right to take a fhare {a)^ 
but only to oblige the other creditors to refund his proportion of 
die condition, if the condition afterwards takes plage. Obferve, that 
if fcveral perfons are debtors jointly {in folulo)^ and fome of thefe 
fail, the creditor may demand the debt within the term from thefe, 
but not from tliofe who arc folvent. The folrcnt party has a right 
to the enjoyment of his term, and is not even obliged to give 
fecurity. This W'as adjudged by an arrh of the apth Feb. 1592. 
The reafon is, that the debtor who continues folvent, ought not, 
witliout Ids owni a£i, to be further obliged than he originally in- 
tended ; he cannot then be compelled to give a fecurity which he 
had not entered into any obligation to give ; the failure of the 
other joint debtors being their aft, and n6t his, it cannot prejudice 
hlmj according to the rule, nemo ex alterius faBo pragravari debet. 


§ IV. Of a Term jcined to Conditions. 

r ^ 2 Agreements fometlmes include both a condition and 

a term ; in this evSe it is neceffary to examine whether 
the term is applied only to the condition or to the difpofition 
alfo {b). In the firft cafe, as foon as the condition is accompliftied, 

' it 


tor, who by fxpiers flipulaiion was to h^veinterea to a fubfeqiienr ptriod* If there be a 
condition to re-enter on payment of 100/. on the firft of Afujr, though the grantor pays 
before, he cannot re-efi<er untii the fitft of Afyy. 

(a) This diflerence, above referred to, is fupported by the En^Vip} bankrupt law, but 
'it is there carried further ; as it appears chat, by the law of Francef the occui fence of the 
condition, fubfequent to the failure, intitles the creditor to a proportionate /hitic, whereas 
no perfon is intiibd to relief under the bankrupt laws, who is not an aAi»ai trcflitor at the 
time of the bankruptcy. 

(A) In Sidney v. Vaughan^ % Bro, P, C. % ed. 254. a perfon leftafuni of money to 
her nephew, then being an ap^renuce to B, to be pa'd him within fix months after Ms 
Jptould have Jul/y ferved cut bis apfreKtireft-ip. The nephew ran away betore the end of 
his apprenticelhip, and it was contended that the legacy was not payable at a certain time 
at all events, but only in cafe be fully ferved out hie apprenticelhip, which was in the 

Kg 


natun 
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it is not ncccffary to wait for the expiration of the term, in order 
to demand the payment of the debt. For inftauce, if you agree 
to pay me a hundred pounds, provided I marry within three 
years, and I marry within fix months, I may immediately demand 
‘ payment of the hundred pounds, without waiting for the expira^ 
tion of the three years. Likewife if you agree to give me a hun^ 
di^fed pounds in cafe I do not go into Italy before the month of 
May^ the fum may be demanded as foon as it becomes certain from 
my death that 1 cannot go into Italy ^ L lo.ff. de verb. ObL (a). 
without its being requifite to W'ait until the month of May^ bci^? 
caufe the term was prefixed to the conditbn, and not to the dif- 
pofition. But oh the contrary if it is faid, if I marry befjrc 
the firft of January you fhall then {b) {pour lors) give me one Imn.. 
dred pounds, the w'^ord then fhews that the term is applied to the 
difpofitlon as well as to the condition, and therefore though I ac-. 
complifli the condition by marrying, I cannot demand the fum pro- 
mifed, until after the expiration of the term, (r) /. 4 . § i dt 
Cond. et Dem. (d). 


ARTICLE IV. 

0/" the Place agreed upon for Payments 

- g - When the agreement fpecifies a certain place where 
^ the payment is to be made, the place is fuppofpd to be 
appointed for the advantage of the creditor as well as of the debtor, 
therefore the debtor cannot oblige the creditor to receive it elfe- 
where. Is qui certo loco dare promittity nullo alio loco quant In quo pro^ 
tnifit folvere invito Jlipulatore pot efy L de eo quod certo locoy &c. 

But according to the principle of the Roman law, the creditor 
may demand payment from the debtor at another place, making 
compenfatien to the debtor for any damage which he might fuf- 


nature of a condition. It wii anfwered, that the ferving out the apprentlceihip was not tc| 
'lie confidered as a condition for the non^performaiice'whereof the legacy would be forfeited, 
[ but was only an appointment of the time when the legacy Ihould be paid j and fo it was de- 
cided. 

( 0 ) ffoc jure tttimur, ut tx hac (Upulatione, Si Lveius Tuiut ante calendas Maii ii( 
Mtaliam tan ntentritf 3ecem dare Jpendet f non ante peti quicquam pollit, qnam exploratuni 
fit ante earn diem in Itaiiam venire Ticium non pofle, neque venifle, five vivo, five morcuo id 
acciderit. 

(a) ^ktn In the '^ngUJb language it referable to m that eafe^ at well at at that time^ an 
ambiguity upon which fome quefiloos of confiru^ion are reported in our books. 

{e) Si itaferiptum fit,/ in fumjuettnh proximo Titafimtnatui non erit^ &rvM deeem 
Stue Aerti dato, fi Tittus ante mortuua fit, non fixiiau Seim decern deberi, quU hie arti* 
cuius tim ext.emi quinquennii tempus fign^caU 
(j^) Appendix, No. IX. 

fer 
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fer in confequence of the alteration { this was the fubjeA of the 
a£lion de co qttod certo loco, &c. 

_ _ This a£lion is not in ufe in France, and theicreditor 

L 230 J 

can no more oblige the debtor to pay, than the debtor 
can oblige the creditor to receive elfewhere, than at the place 
agreed upon {a). 

Hence it follows, that when the creditor is not refident at the 
place wliere the payment ouglit to be made, he ought to appoint 
a domicil tliere for the purpofe, otherwife he cannot put the debt- 
or en demeure. This domicil ought to be notified to the debtor 
cither by the agreement or by a judicial fignification. In default 
of the creditor having fuch a domicil, the debtor may allign him 
to appoint one 5 and if he does not, the debtor will be allowed to 
appoint one himfclf. 

[ 240 1 paragraph refers to the mode of execution in the 

French courts. 2 
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It remains to obferve, that if the agreement contains 


two different places for payment, and they are connected 
by a conjundtive particle, the payment ought to be made bya moiety 
in each place,/. 2. § 4.^. de eo quod certo loco {b). If by a disjunftive, 
the payment ought to be made altogether in either of the places at 
the choice of the debtor, gcneraliter definit Scoevola petitorem habere 
tUBionem ubi petat^ rcum ubi folvaty fcilicet ante petitionem^ /, 2. § 3* 
ffa d. Fide as to the place of payment, P. 3. C. i. Art. 5. 


ARTICLE V. 

Of Obligations contraBedj with a Power of paying ' to fome Perfon who 
is indicat ed^ or with the Power of paying fome other thing in lieu (f 
that which is due by the Obligation. 

- ... Regularly, a payment cannot be made to any other 

^ perfon than the creditor, without his confent. Therefore 
it is a quality which is collateral and accidental to an obligation, 
wlien it is contrafted with a liberty of paying to fome other per- 
fon fpecially indicated. See P. 3. Ch. i. Art. 2. §4. 

P .. Neither can any other thing be regularly paid to the 

^ creditor without his confent, in lieu of that which is due 
to him, and which is the objeA of the obligation. Neverthclefs, an 
iQbligation is fometimes contracted with liberty of paying fomethin^ 

(a) Thu ii likewi fe the law of Enghnd. 

{b) Si quiiica Aipulator £phefi U hoc ait i|t Ephsfi ptiteoi ft Capfs pfrtem 

peUV 



Of a Power of Subjiitution. f P. 11. c. *3. 

clfc, inftead of what is regularly due ; asj if I let a farm for a hun-* 
dred a year, with liberty to the tenant to pay the amount in com 
according to the current price of the country, though it is the 
^ money which is due to me from the tenant, he may notwithftand- 
ing give me corn in lieu of it. 

. So if any body leaves me a houfe by will, with liberty to the heir 
to pay me five hundred pounds in lieu of it ; the heir by accept- 
ing the fuccelfion contrafts an obligation in my favour, ex quft 
contraElu^ to deliver me the houfe, but fubjeft' to the option of 
paying me the money. 

C 244 ] Thefe obligations muft not be confounded with the 
alternative obligations which will be next mentioned. 
In the latter all the things promifed in the alternative are due ; but 
where an obligation is contrafted with power of fubftituting one 
thing in payment for another, the latter only is due •, wdiat the 
debtor has the fpecial liberty of paying is not due, it is not /// cb- 
ligationey but only in facultate folutionisy as in the inftance of the 
legacy of the houfe. 

Hence it Ipllows, ill. That the creditor can only demand the 
houfe and not the money, although the debtor may at his option 
pay the money. 2d. That if the houfe is fwallowed up by an 
earthquake, the debtor is entirely liberated. 3d. That the right 
refulting from the legacy falls within the clafs of immoveable pro- 
perty, even where the debtor ufes his eleftion to pay the money; 
for the nature of the credit is regulated by the thing due, and not 
by any thin^ that may be fubftituted in lieu of it {o). 


ARTICLE VI. 

Cf Alternative Obligations (b), 

y. ^ An alternative obligation is contrafted where a perfon 
^ engages to do, or to give fevcral things in fuch a man- 
ner, that the payment of one will acquit him from all : as if I 
engage to give you a "particular horfe, or twenty guineas to build 
you a houfe, or pay you a hundred pounds. 

Where a perfon is obliged in the disjunftive to pay one fum of 
money or another, he is only debtor to the amount of the Icall,^ 

{a) This ii llluftrated by a cafe unintelligible, without a technical knowledge of th^ 
Lw of Frtfffce ; the principle of it would be applied to the Englijb law, by holding that if 
the deyjfee died before the eledion made by the heir/ of paying the money ; .the money 
aft'^rwards eleded to be paid ihouJd belong to the heit, and not to the executor of the 
devifee. 

(^) See Appendix, No. X* 

ita 
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ita fitpulatufi fuero decern out quinque dart fpondes^ quinque debenture 
/. 1 2. ff. de verb. Oblig. 

P ^ In order to conftitute an" alternative obligation, it is 
ncceflary that two or more things fliould be promifed 
clisjun£iively. Where they are promifed conjunftively, ^ there are 
as many obligations as the things which are enumerated, /. 29, 
ff. de verb. Obi, («), and the debtor cannot be wholly liberated with- 
out difeharging them all ; but where they are promifed in the 
' alternative, though they are all due, there is but one obligation 
which may be difeharged by the payment of aiiy of them, alterius 
folutio totarn obligationem interimit^ h 'S.q.ff. de Legal. 

The choice belongs to the debtor (^) /. de Contr. 

Empt. unicfs it is exprefsly agreed that it fliall belong to the 
creditor. This is a confequence of the rule of interpretation ftated 
fupra^ n. 97. But though the debtor may cleft to pay which he 
pleafes, he cannot pay part of tlie one and part of the other. There- 
fore if the obligation is to pay ten pounds or fix meafures of corn, 
or a Iiundred pounds or an acre of land \ he cannot give fifty 
pounds and half the land, or five pounds and fix meafures of <iorn j 
he muft cither pay all the money or give the whole land, or the 
wliolc quantity of corn 5 fo where the creditor has the choice he can- 
not require part of the one and part of the other,/. 8. § 2.ff. de Leg 
(r). In cafe of rents, and annual fums, which are due in the alter- 
native, as a rent of 40J. or a quarter of corn a year, the debtor 
may choofe every year which he will pay, and though he has paid 
^thc money the firft year, he may deft to pay the com the reft, et 
vice verfoy /. 21. § 6.j^. {d) de A5t Empt. 

From 


{a) Scire debemus In nipuUtlonibus tot efle ftipulationes, quot fummae funta totque 
elTc (lipulaciones, quot fpecies [funt]. Secundum quod evenir, ut mixta una fumma vd 
fpecie, quae non tuic la prxeedenti ftipulaiione, non /iac novatiu : Sed efficit dtiati elTe 
ftipulationes, quamvis autem placuerxt tot cfTe ftipulationes, quoc fummae, totque efle fti* 
pulationes, quoc res : tamen fi pecuniam quis quae in confpe^tu eft, ftipulatus fit, vcl acervum 
pecuniae, non tot Tint ftipulationes, quot nummrruin corpora, fed una ftipulatio ; ham 
per fingulas denarios fingulos efle ftipolationes abfurdam eft. At fl quis illud et illud ftipu- 
latus fit, tot ftipulatipnes funt, quot corpora. Stipulationem quoque I gatorum cenflat 
unam efle, quamvis plura corpora fint, vel plura legata ; fed et familise vel omnium 
fervorum ftipulatio yna eft. Itemque quadrigae auC ledicae rivorum flipulatio una eft. 

(^) Si ita diftrahitur illa aut illa utram eliget venditor, haec erit empta. 

(c) Si ita legatum fle LeEiiciarm oiJo, aut pro hh in homines Jingulos cert am pecuniam 
utrum iegatarius volet s nonpoceft legataiius partem fervorum vindicare, pro parte nummos 
peiere ; quia unum in alterutra caufa legatum fit ; quemadmodum fi olei pondo quinqua- 
ginta aut in fingulas libras certum aes legatum Ac ; ne alicer obfervantibus, etiam uno 
homine legato divifio concedatur; nec intereft, divifa ea fumma an jundia ponatur ; [et] 
ferte odo fervis aut pro omnibus certa pec^aia legata non pofie invitum beredem partem 
pecuniae, partem mancipiorum debere. 

[d) Qui domum vendeSat, excepit Jibi hahitationemf donee viveret, nut in Jingulos unnos 

decern I 
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r 1 from the principle, that the things comprifcd in an 
alternative obligation arc all due, without apy of them 
liGwever being due determinate! y, it follows, i ft. That the de- 
mand of the creditor, to be regular, muft include all of them, not 
indeed conjointly, but according to the alternative under which 
they are due. If he only demanded one of them, his demand 
would be irregular $ becaufe neither is due determinately, but both 
alternately. Neverthelefs, if by exprefs agreement the option is 
given to the creditor, he may demand eitlicr feparately. 

« 2 d. That an obligation is not alternative where one 

L 249 things is not fufceptible of the obligation intend- 

ed to be contrafted, but in this cafe the obligation is a determi- 
nate obligation of die other. Therefore it was decided in /. 72. 
$ 4. jf* de Solut. (a)f that if a perfon prom i Ted me in the alternative 
two thitSgs, whereof one belonged to me already, that he had not 
a liberty of paying that in lieu of the other, although it might 
afterwards ccafe to belong to me ; becaufe, this not being at the 
time of the contxaft fufceptible of the obligation contracled in my 
favour, the other only was due, cum res fua mnuni deberi pojftt. 

^ - 3d. It follows, that w^hen feveral things are due in the 

^ ^ alternative, the extin£lion of one docs not cxtinguifli the 

obligation :/or, all being due, the obligation fubfifts with regard to 
fuch as remain, and they only ceafe to be due by the payment of 
one. For the fame reafon, if the creditor by a beneficial title 
becomes owner of one of the things by another beneficial title, the 
obligation, which cannot fubfiil with refpccl to the thing whereof 
be is thus become the proprietor, neverthelefs fubfifts as to the 
other, /. 16. (b) de verb. Oblige 

When one of two things, due under an alternative obligation, 
happens to perifh, will the debtor be allowed to offer the price of 
that in order to avoid the payment of the other ? no •, for what is 


item femptor primo annomalult decern prae(lare j fecundo anno habitationem [praedarej. 
Trebatlus ah, mutandx volnntatis poteHatem cum habere, finguliftjue annii aiterutrum 
^rieftate pofTe ; et quamdiu paratus fit aiterutrum prxftare, petitlonem non efle. 

(a) Stichum auc Pamphilum fttpulaius fum, cum efTet meus Pamphilus ; nec fi meus 
cfle de/ierit, liberabitur promiflbr Pamphilum dando j neutrum enim videtur in Pampbilo 
hemine conftitifTe, nec obligatto, nec folutio, fed ei, qui homiuem dari ftipulatui eft, 
tinum etiam ea his, qui tunc ftipulatori fervierant, dando promiftor liberatur, vi qutdem 
jpfa et hie ex his dari ftipulacus eft, qui ejus non erat, fingamus its ftipulaium, hmimm tx 
his fuot Sfmpfoaius reft^yit ittre Jpondes f cum tres Sempronius reliquiftit, eojfumqoc 
sliquem ftipulatoris fuifle, num mortuis duobos,qui alterius ertnt, iupererit ulla obligatio, 
videamut ? et magit eft deficere ftipulationem } nifi ante mortem duorum defierit cftlc 
reiiquu, fen us ftipu'atoris. 

{h) Si Slichum auc Pamphilum mlhi deheas, ct alter ex els mens fadini fit ex aliqua 
eatiiii, leitquum dfbciur mihi a te« 

lofl} 
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loft, thereby ceafcs to be due ; and what remains is the only thing 
which continues due, and confequently the only thing which can 
be paid, /. 2. § 3. {a) ff. de eo quod certo loco.L 34. § 6 .ff. de Contr. 
Einpt.ib). L 95. § i.ff. de SoluL (r) The law 47. J 3.^. de Leg. i. (</) 
feenis contrary to this decifion : it is faid, that two Haves having 
been left under an alternative obligation, and one of the two be- 
ing dead, the heir was bound to give the one which remained; 
and it is added, or perhaps the price of that which was deadj y»r- 
ta£e vel mortui preiium^ bat this decifion, as Dutnoulin very well 
obferves, ought to be reftrained to the cafe where it appears from 
the circumftances that fuch was the intention of the teftator, as is 
indicated by tlie term fortajfe^ fortajjls. 

- ^ It is immaterial whether ono of the things due in the 

^ ^ alternative is loft, without any aft or default, or delay 

on the part of the debtor, or by any default, or after delay. 

In all thefe cafes, what remains is the only thing which continues 
due, and the debtor is not required to offer the value of that which 
no longer fubfifts, d. L gS'ff' Solut, neither is this repugnant 

to the maxim, tlfct where a thing is loll by the fault of the perfon 
from whom it is due, it is ftill to bo confidcred as due in refpeft 
of the value which becomes due in its ftead, /. 82. § i. ff. de verb. 
ObL {e) For this maxim, being eftabliftied in favour of the creditort 
cannot be objefted agaiiill him in the cafe of an alternative obliga- 
tion, as neither the delay nor the fault of the debtor ought to 

(tf) Scaevol.i lib. 15. Qua(^ionutn ait, nan urique ea qi»ae tacite inJunt UipuUtlonlbua, 
temper in rei efle poreftate : led quid dcbe« fiTi in ejes ai bitrio, an debeat non efle ; et 
ideo cum quis Scichurn auC Painphiium promitcit eiigere polie quod folvat, quamdiu ambo 
viYunc ; c«(erunn ubi alter dcccflic, excingui ejus eletfiionem, ne He in arbitrio ejus an de- 
beat, dumnon vult vivum praedare, qnem folum debet. 

(^) Si emptio ita fada lucrit, ifi mihi tmptus S^i hus nut Pamphtlus i in potellate 
eft vendliorls, quern velit darcjllcul in ftipulationibus : fed uno mr‘truo,qui lupereftdindui 
eft. ec ideo prior is periculum ad vendiiorem , poltcrioris ad empt *rem, refpjcic j fed etft 
pailter deceftetunt, precium debebicur : unus enim utlqoe periculo emptoris tuic arbitrium, 
quern commiftiim ft*', ut quern vo uiircc, empium babe et non et iilad ct eih^torem habereL 

(r) Quod fi ptomiiroris fuerit ek^tio, dc;uiidia aitcro, qui lupereft seque peti poteret : 
Cnimvero fl fadlo dcbiioiia, alter fit moituu5,cum . ebiioris elkt ekftio j quamvia interiai 
non alius peti poflic, quam qui folvictiam poteft \ neque defunfti offerri seftimatio poteft, 
ii forte longe fuit viliot, quoniam id pro petitore in peenaro promifl. ris conllimtum eft s 
tunen fi et alter feivus poftea fine culpa deldtorii moriatur, nullo modo ex itipuiatu ^1 
poterit cum illo in tempote quo moriebatur, non commififerit ftipuUtionrm. 

(J) Sed fiStichus aut Pampbilus legetur, et alter ex bis vel in luga fit, vel apud bof. 
les, dicen-ium erit praBicntem peseftaii, autabfentis aeftimaiioncm, toties enim ekdio eft 
heredicommittendaquotiesmoiam nun eft fadurut Icgatario. Quaratumc placuir&fi 
alter decefiTeiit, alter um omnimodo pneftaiidum, fortaiDi vel moriui pretiuin. Sed 
ensbo line in fuga, non ita cavendum, ut fi in poteftate ambo redkent, led fi ve alter, « 
vel ipfum, vel abfentis sftimationem pr«iUndum. 

(a) Si poft mofampromifforiahomodteefierit, teneturnihilominus piomde gc fi homo 

S U hlc fliofam yidetortcclft, qui lUi|afc maluit, quaa rfftiiuere. 

prejudice 
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prejudice the creditor : whereas they would prejudice him and alter 
his lituationy if the debtor, having it in his power to accomplifli 
his obligation by the things which remain, could offer the value 
in money of that which was loft, and which the creditor would 
not be bound to receive, if both had continued to fubfift. 

- - Where two things are loft fucceffively by the fault 

L 252 J debtor, or after his delay, the debtor, though he had 
the choice which he would give, has not the fame choice with re- 
fpeft to the payment of the value ; for by the extindion of the lirft 
he became determinately debtor of the other, and therefore he is 
liable determinately for the value of that which laft becomes cx- 
tin£l* 

■Wliere the firfl: is loft through his default, and the other is alfo 
loft, but without his fault, and without any imputation of delay, 
although according to legal fubtleties, he may appear to be acquitted 
of both; it is juft that he fhouid be anfwerablc for the value of that 
wliich has periflied by his fault. 

r If the choice isgiven to the creditor, he has his option 

to take the thing which remains, or ^e price of that 
which is loft by the fault of the debtor, otherunfe he would fiiffer 
a detriment from fuch faults, if the thing loft were the more 
valuable. 

r -j It alfo follows from the principle before ftated, that 
fo long as the things which are due in the alternative 
continue to fubfift, the obligation continues indeterminate and un- 
certain, and can only be referred to one of them determinately, by 
payment being aftually made ; and of this it is the natural confe- 
quence, that where an immoveable and a moveable thing are due 
in the alternative, the nature of the credit is in fufpcnce. If the 
debtor gives the immoveable, the credit will be deemed of the na- 
ture of a real eftate, and if he gives the moveable thing it will be 
deemed to be perfonal ; and herein an alternative obligation differs 
from the determinate obligation of a certain thing, with the liberty 
^ of giving another in its place. 

r ^ ^ teftator having given a certain piece of painting 

abfolutely by his wdll, and by a codicil given the fame 
painting, or a fum of money in the alternative ; before the codicil 
was found, the painting was delivered by the heir, who fuppofed 
himfelf to owe it determinately. Afterwards the codicil having 
been found, and the heir having difeovered that he only owed the 
painting in the alternative of paying the money, aftigns the legatee 
for the repetition of the painting, offering to pay the money : the 
two fchools of the Roman law were divided uppn the queftio% 
whether he was well founded in his demand. Celfus^ who was 

of 
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of the fchool of the Proculeians^ decides in law 19. ff. de Leg. 2. (a) 
for the negative. 

The reafon of this decifion is, that the things comprized in an 
alternative obligation, being all due, the payment of the painting 
is the payment of a thing a£tually due, and confequently a v^lid 
payment, and not fubje£t to repetition. 

On the contrary, Julian, who was of the fchool of the Sabinians, 
decides in the law 32. § 3. Jf. de Cond. Indeb. (b). that there is a 
right of repetition where a debtor paid a thing which he believed 
to be due determinately, being only debtor indeterminately of a 
thing of a certain kind, or even of the thing actually paid, but al- 
ternatively with another. The reafon of this deciiion was, that 
the innocent error of the debtor refpedling the quality of his ob- 
ligation, ought not to operate to his prejudice, nor increafe his 
obligation by depriving him of his choice of giving the money 
rather than the pointing. And with refpeft to the reafon alledged 
for the contrary opinion, the anfwer is, that there is a right of re- 
petition, not only where any thing is paid without being in any 
manner due, but alfo when more is paid than is due, which holds 
good now, folum quantitate debiti et caufa ; and therefore in the cafe 
fuppofed, a perfon who had given that as being determinately due, 
which in fa£t was only due with the alternative of another thing, 
has paid more than was due. And this payment ought to be fub- 
je£t to repetition upon offering what is due inftead thereof. This 
latter opinion is more equitable than the former, as it gives each 
party what rightfully belongs to him. 

_ ^ _ Dumoulin applies a qualification to this decifion : where 

^ the debtor has led the creditor into the miftake, and the 
property has been fairly received, the repetition cannot take place, 
except it can be done without prejudice to the creditor, and he 
can be placed in his original fituation ; for the right of repetition is 
wholly founded upon a reafon of equity, haec coitdiFiio ex bono et aqu9 
itiiroduEla, 1. 66, Jf. de CondiSfione Indeb. It is only founded upon 
this rule of equity, which does not allow that one man (hall enrich 
himfclf at the expence of another; therefore it can 'only prevail 
to die extent of the advantage actually acquired (c) /. 65. § 7, & 8. 

f,de 

(tf) Si is cui lfgatu9,. fit Stlchus^ aut Pamphilus, cum Stichum fibi legatum putaret, 
‘vlndicaverit ; amplius mucandae vindicatioDis jus non babet : tanquam fi damnatus hem 
alterutrum dare, Stichum dederit, cum ignorct /Ibi permitl'um vei Pamphiium dare, nihU 
repetere poffic. • 

(b) Qui homineni generaliter promlilt, fimills eSt ei qui hominem ^ut decern debet ; ic 
ideo, cum exiftimarit fe Stichum promiiifle, eum dederic, condicet : alium autem 
"q^uemlibet dando, liberari poterit. 

(c) Sic hahitatlcnt data, pccuAiam cosdicam *. non quidam qoanti locari potui, fed quam^ 

u 
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jfl diSf. tit. According to thefe principles, it muft be decided on the 
cafe fuppQfed, that if the legatee has fairly fold the thing delivered 
io him, he will only be anfwcrable for the excefs of price above the 
lam which there was afi option to pay. 

According to the fame principles, if the money is paid which is 
fiippofed to be determinately due, although it is only due in the 
alternative, the debtor would not be eafily admitted to fue for a re- 
petition thereof, upon offering the alternative, if the creditor had 
fpent the money, and there was not a great difproportion in the 
amount thereof and the value of the other thing {a), 
r 1 Another queflion upon which the two ancient fchools 
^ were divided, was where a perfon who owed two things 
in the alternative, being mifled by an erroneous copy which con- 
tained the word and inftead of paid them both at one time ;,and 
afterwards difcovered that only one of them was due, and that at 
his election. 

There was no doubt of his right to reclaim one ; but the point in 
difpute was, whether he had an option which to claim. Celfus^ as 
cited by Ulpian in law 26. § 13. (i) in fin.ff, de Cond. Ind. thought 
that the choice retted with the creditor, and that he had a right to 
retain what he pleafed. JuUanus^ on the contrary, as cited by Juf- 
tinian in /. penult, cod. hujus tituli^ (r) thought that the debtor had 


Ctt condu^urus fu^ffes, % 8. SI fervum indebitiim tibi dedi, eumque manumififti, fi feieni 
lioc feclAi, teneberis ad pretium ejus : Si nelciens, non teneberis i fed propter operas ejut 
Ilberti, &r ut heteditatem ejus reiliruas. 

(«) I cannot think that the circum((ance of having fpent the money would in the 
Mngljpa courts be allowed to afi'c£t the nature or extent of the obligation. 

(^) Si decern aut Stichum ilipubtus, fulvam yumpve, quarritur an polTim condicere } 
QuaeSio ex hoc dekendic, an Jibe^cr in quinque : nam fi liberor, ceflat condi&io, fi non, 
liberor eric condiflio ? Piacuit aucem (ut i'elfus Ub. 6. & Marcellus, lib. ao. DigeSorwm 
feripAt) non perinqi partem dimidiam obIigationis» ide:)que mm qui quinque folvit, in pen- 
dent! habendum an liberaretur, petique ab co polfe reliqua quinque, aut Stichum ; Sc Cl 
praeliiterit refidua quinque, videri eum Sc in priora dcUita lolvifle. Si autem Stichum 
prKdiciflet, quinque eum poile condicere, quafi rndebita $ fie pofterior folutio comprobabit 
f^riora quinque nctum debita Sc indebita folverentur ; fed & fi poft foluta quinque Sc Stiebus 
Iblvatur, Sc malim ego habere quinque Sc Stichum reddete , an fini audiendus quaerit Celfui.^ 
Bt putat, natam elle quinque condidtionem : quamvis utroque fimul foluto, miSi rttinetidi 
quod veiiem, arbitrium duretur, 

(c) Si quia fervuin cerd nomtnis, aut quandam folidorum quantiutem, vel aliam rem 
promiferit, & cum licenda [ei] fuerat unum ex hit folvendo Itbeiari, utrumque per Igno- 
vantiam dependent : . dubicabatur, cujus rev daretur a legibui ei repetitio, utrumne fervl 
•n pecuniae : Sr utrum ftipulator, an promlfibr habeat hujus rei facuUatesn ? Et Uipiinus, 
^uidem elediooem ei praeftar, qui utrunaque accepit, nt hoe reddat, qnod fibi placuerit { 
drum Marcellam, quam Celfum fibi confonantes refert. Papinianus autem ipfi, qui 
tttrumque perfolvit, eledlionem donat : qui Se ant^uem dependat, ipfam habet cleAionem, 
quod velit praefiare ; Sc hujua fententiae fiibiimiflimum tsftem adducit Salvlum Julianum, 
iiimmm audioritatia hominem. Sc prastotii , edldti [perpetuij ordinatorem. Nobia hmc 
decidendboi, Juliani Sc Papintaiu fententia placet, ut Ipfc fhabsat] rccipicndi, 

qui drdandi habuit. 

tb*. 
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the right of demanding which he pleafed. The opinion of Celfus 
was apparently founded upon the reafoning, that both the things 
due in the alternative being adibually due^ the debtor who had 
paid them both could not fay of either determinately that it was 
not due } and therefore he could not demand either determinate- 
ly as paid without being due ; he had only the right of repetition 
as to one of the two indeterminately, as having paid more than 
was due by paying both when he was only under an obligation for 
the payment of one. The creditor having in his turn become debtor 
ill refpe£t to the reftitution of one of the things, he had a right in 
confequencc of that charader to make his ele^ion which fhould 
be reftorcd. 

But this reafoning is nothing more than mere fubtlety. The 
opinion of Julian is founded upon equity. The adiion, called 
Condiclio Indebiti^ is an entire reftitution which equity affords again!!: 
an erroneous payment. Now it is the nature of all reftitutions 
againft any adl, to place the parties in the fame fituation as they 
were before. Hence it follows, that the debtor who had paid 
two things, being ignorant that he was only bound to pay one of 
them, and that at his own ele£bion, fliould be reftored to the right 
which he had before, of only paying, and confequently to the right 
of reclaiming, which he pleafes \ this opinion, as being the moll 
equitable, was embraced hjPappintan^ and finally confirmed by the 
,conftitution of JuJlinian. 

But the right of requiring fuch repetition can only apply in 
cafe both the things continue to fubfift ; if one of them had ceafed 
to fubfift after the payment, there could be no right of reftitution, Jas 
Jiilianus decided in the {a) /. 32.^. diet Tit. The reafon is evident ; 
the right of repetition remits the parties to the fame fituation ai 
if the payment had not been made, and were yet to make; now 
if the payment were yet to make, the debtor could hot be excufed 
from paying that which remained, and which alone was then due | 
that then ought to remain with the creditor as a valid payment, and 
without any right of repetition. 

As to the indivifibility in payment of alternative obligations, fee 
itiffa P. 3. Chap. I. Art. 6. § 3. 

(«) Cum is, qui Pamphilum aut Stichum debet, fimul utrumqae rolverlt, fi polteaqiiam 
tttrumque fol?eric, aut uterque, aut alter ex his defilt U reium aatura efle, nihil lepefiet, 
turn ftmtaebit in foluto, quod fupereft. 
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A R T I C L E VII. {a) 

Of Obligations in Solido between feveral Creditors,. 


V rt T Regularly, when a perfon contrafts the obligation of 
^ one and the fame thing in favour of feveral others, each 
of thefe is only creditor for his own fliare, but he may contrafl: 
with each of them for the whole when fuch is the intention of 
the parties, fo that each of the perfons in whofe favour the ob- 
ligation is contrafted is creditor for the whole, but that a pay- 
ment made to any one liberates the debtor againft them all. This 
is called Solidity of Obligation. The creditors arc called correi 
credendiycorrei Jlipulatmi, 

- - An inftance of this obligation in folido may be ftated 

^ in the cafe of a teftamentary difpofition, made in thefe 

terms. My heir fliall give to the Carmelites or the Jacobins a fum 
of one hundred Uvresythe heir in this cafe only owes a finglefum, 
but he owes this entire fum to each of the two convents who are 
creditors of it in folido ; but fo that the payment of it to one will 
liberate him as againfl: both, /. dc Legate {b). 2d. This fo- 

lidity is very rare with us j it muft not be confounded with indi- 
vifibility of obligation, which will be treated of infra. 
r 260 1 effeflis of this folidity amongft creditors are, ift. 

That each of the creditors being creditors for the whole, may 
confequently demand the whole, and, if the obligation is executory, 
conftrain the debtor for the whole (/:). The acknowledgment of the 
debt made to any one of the creditors, interrupts the prefeription 
as to the whole of the debt, and confequently enures to the bene- 
fit of the other creditors, /. fin. cod. de duobus rets. [d). 3d; The 

payment made to any one of the creditors extinguiflics the debt, 
for the creditor being fuch for the whole, the payment of the 
whole is efFefiually made to him, and this payment liberates the 
debtor as ^ainft all \ for although there are feveral creditors, there 

is 


(a) Sc? Appendix, Ko XI. 

{6) Si Ticio ant Seio uiii heresvelit legatum reli£tum e!l heres iilteri dando ab utroquell. 
WratQi^: fi neutridat, uterque perinde petcrc poicft atque fj ipfi foil Icgaium foref, naro, 
Wt ftIpalanJoduo rei conftitui poffunt, itaet teftamento pnteft id Seri. 

(«) The meaning of the term executory, is here very different from that which is applied 
to'it in tht Efiglijb law, as denoting a thing to be executed in future. It is foreign to the 
prefent purpofe to enrpr into an inquiry refpe^ing the kinds of obligations, for which the 
Im! of France allowed a remedy by feizure of the goods, and which is here denoted by the 
lerm before mentioned. 

(i) Cum quidam tei flipulandi certos habebant reos promittendi, yel unut forte creditor 
diiwi, velplorei debitors babehat i vel e cootraiio muUi creditores unua debitoiem, & alii 

7 tx 
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is but one debt, which ought to be extinguifhed by the entire pay- 
ment made to one of the creditors. 

It is at the choice of the debtor to pay which of the creditors 
he will, as long as the matter is entire ; but, if one of them has in- 
ilituted a procefs againft him, he cannot make an effeftual pay- 
ment, except to that one ; Esf duohus rets Jlipulandiy fi fi^nel unus 
egerity altei‘i promtjfar offerendo pecuniam nihil agit. /. \ 6. ff* de. ditob» 
reis. 4 . Each of the creditors being fuch for the whole may, before 
a procefs inftituted by any of the others, make a releafe to the debtor, 
and liberate him, as againft them all. 

For In the fame manner as a payment of the whole, to any 
one of the creditors, liberates the debtor againft all, a releafe by 
one, which is equivalent to a payment, ought to have the fame effect. 
Acceptilatione unius tollitur obligatioy /. 2 . ff* de duob* rets. 


ARTICLE VIII. 

Of Solidity on the Part of the Debtors 

SECTION I. 

Of the Nature of an Obligation in Solidoy on the Part of the Debtors* 

j. - An obligation is contrafted in folldo on the part of the 
debtors, when each of them is obliged for the whole, 
but fo that a payment made by one liberates them all. 

Thofe who oblige themfclves in this manner, are called correi 
debendu 

As folidity on the part of the creditors confifts in this. 


ex reis ptomUtendl ad acriscredirorec debitorem U alii ex reis promittend'i ad certos ere- 
di tores debitum agnoverunr, vrl per folutionem, vel per alios modos quos in anterioribut 
feftionibus, incertupcionii invenimus pofitores : & not ampliavimus, vel forte ad unum 
creditorem quodam ex debiC(»ribus devotionem fuain oftenderunt, vel cum plures elTept 
creditorei, debitor qui foius exifteret, ad unum ex his vel quofdaro debitum agnovit : 8t 
qusratur, fi lit vel fi daretur licentia adverfus alios indevoii^nem fuam exercerl, Se quail 
fempote em^tnfo exadtionem re6uf4rc» vel quibufdam ex debitor'ibus debitum agnofeen- 
tibuSf velia jadicio pulfaris, deberenc .dk aliiab onini contradidtione repelli j nebis piecate 
foggerentc videtur efle humanum, femel in uno eodemque contradiu qualicumque inter- 
tuptionCf vel agnioione adhibita omnes fimul comprlli ad perfoWendum debitum, five plurct 
fine rei, five unus j five plures (lot credicores, five non ampllus quam onus j fancimurque 
in omnibus cafibus quos notter ferm i cnmplexus efi, aliorum devotionem vel agnitionem, 
vel ex libello admonitionem aliis debicoribus prcjudicare & al'is piodefle cieditcribus. Sit 
itaque generalit devotio & nvinini liceac alienam indevotionem frqui cum ex una ftirpt 
Unoque fonte unus effluxic contradlus, vel dcbtCl caufa ex eadtm adUonc apparuit. 

(a) See Appendix, JN®. XI. 


Yot. 1. 
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that the obligation of the fame thing contrafled in favour of 
fevcral perfonsS, is contrafted in favour of each for the whole, as 
completely as if each of them Was the foie creditor ; but with the 
qualification that a payment made to one is a liberation againft all 
the others 5 folidity on the part of the debtors in like manner 
confifts in the obligation of the fame thing being contrafted by each 
for the whole, as completely as if each was the fingle debtor ; but 
fo that a payment made by one liberates the others. 

£ 262 ] always fufEcient to conflitute an obligation in 

' foHdo, that each of the debtors is debtor of the whole 
thing; for this is the cafe, with refped to Indivifible obligations, 
which are not fufceptible of parts, though they are not contradlcd 
in folido : it is requifite that each of the debtors totum £5* totaliter 
debeat j that is to fay, it is requifite that each fliould be as complete- 
ly bound for the performance of the whole, as if he alone had 
contrafted the obligation. 

r 26 1 nioft particularly requifite, that all the debtors 

^ Ihould be obliged to the performance of the fame thing. 
It is therefore not one obligation in folido, but two obligations, 
when two perfons oblige thcmfclves to another for different things. 

But, provided they are each obliged totally for the fame thing, 
though they arc obliged differently, they are flill debtors in folido, 
correi debendi ; as if one is obliged purely and fimply, and the other 
fubjeft to a condition or a^, term of payment; or if they arc 
obliged to pay in different places. /. 7* [a) L 9. § 2. [b)ff, de dmb. 
rets. 

It may perhaps be faid to be repugnant, that one and the fame 
obligation (hould have oppofite qualities ; that it fhouid be pure and 
fimple with refpefl to one of the debtors, and conditional with rc- 
fpeft to the other. The anfwer is, that the obligation in folido, is 
one indeed with refpeft to the thing which is the objedi and fub- 
jcdl matter of it, but it is compofed of as many different liens as 
there are different perfons who have contradied it ; and thofe per- 
fons being different from each other, the liens which oblige them 
are fo many different liens which confcquently may have different 
qualities. This is the meaning of Papinian^ when he fays, et Ji 
maxime parent caufam fnfeipiunty nihilominus in cujufque perfond pro^ 
prid Jingulorum conftflit obligatio. d. L 9. § 2. The obligation is one 
with refpeft to its objedl, which is the thing due ; but with rc- 

(tf)rx duobus reit promitrendi, alius in diem, vel fub conditione obligari psteft, nec 
eniin impedimentoeritdies, aut condl io, quo-minus sb eo, qui pute obiigitus eft-, petatur. 

{b) Cum di:os reos promittendi facerem (et) ex diver/is locis Capux p cuniam dart 
ftipulatus /im : experfona cuju'curque r >ti') proptii tempoiis habebitur: nam etli max- 
ime, parem caufam fufeipiant ; nihilomiaui in cujufque perfona propria fingttlorum con- 
fiftit obligatio. 
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fpe£l to the perfons who have contraAed it, it may be faid that 
there are as many obligations as there are perfons obliged. 

- , When feveral penoiis contraft a debt iii folido, it is 

^ ^ only in refped of the creditor that they are debtors of 

the whole ; as between themfelves the debt is divided, and each of 
them is only debtor pro /t*, as to that part of the debt of which 
he was the caufe. Suppofc, for inftance, that two perfons borrow 
together a fum of money which they engage in folido to repay \ 
or fuppofe they buy a thing, and engage in folido to pay for it to 
the feller : if they have equally divided the money borrowed, 
or the thing bought between themfelves, each of them, although 
debtor for the whole in rcfpe£l to the creditor, is only debtor 
for a moiety in refpe£t of the other. If the divifion was un- 
equal \ as fuppofe, one Irad had two-thirds of the money bor- 
rowed, or of the thing bought, and the other had only had one- 
third, he who had the two-thirds would, as between them- 
felves, be<lebtor for two-thirds, and the other for only one-third of 
the amount. If one of them alone derived a benefit from the con- 
tradt, and the other was only engaged on his behalf, {pour lui faire 
pUiifir^ the perfon having the benefit is the only debtor \ the other, 
altliough a principal debtor fo far as concerns the creditor, is in re- 
fpeft of his co-debtor onlyafurety. 

So, if the ilebt arifes from an injury committed by four perfons, 
each is debtor for the wdiole in refpedi of the perfon fufFering die 
injury ; but as between themfelves, each is only debtor for his 
fliare in the injury, that is to fay, for a fourth of the whole. 


J 11. In *what Cafe ihe Obligailon of feveral Debtors is held to be con* 
iraEied in Solido. 

C ^^5 ] ftipulated in all contradls of whatever 

kind. /. de duob. reis. {a). But regularly, it ought to 
be exprefled ^ if it is not, when feveral perfons have contra£Ied an 
obligation in favour of another, each is prefumed to have contrac- 
ted as to his own part. /. 1 1. J de duobus rets {b). And this is 

confirmed 

(4) Cum ha cautum invenlretur tot avreos kecte dari sriPULATva est 
J01.IU8 Carpus : spoponbimui ego Antoninus Achilleus et CoitNEtius 
Bius, partes virilcs deberi : quia non fuerat idjedum (ingulos in foiidum rpopondifle ita 
uc duo rei promittendi fierent. 

(^) Eandem rem apud duotparicer depoful, utriufque fidem in foiidum fecutus ; vd 
tandem rem duobus fimiliter commodavi \ ficut duo rei promittendi quia non tanCutn 
verbis ftipuiationis, fed dr ceteris contradlibus, veluti empeione, venditione, locatione con- 
dud^ione, depofito, commodato, teftamento ; ut pote, fi pluribus heredlbus ijiftitutis trftaror 
diait, Titiut Of AUe^m dtsm dato § i« Sed ii quia in deponendo penei du ^s, 

I. X pacifeatur 
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confirmed by Jujlmutn in the Novel 99. {a). The rcafon is that 
the interpretation of obligations is made in cafes of doubt in 
favour of debtors, as has been fhewn elfewhere {b). According 
to this principle, where an eftate belonged to four proprietors, and 
three of them fold it in folido, and promifed to procure a ratifica- 
tion by the fourth proprietor, it was adjudged that the fourth, by 
ratifying the faJe, was not to be confidered as having fold in folido 
with the others : for, although the three had promifed that he (hould 
accede to the contract of fale, it was not expreifed that he {hould 
accede in folido. 

r 266 1 Neverthclefs, there arc certain cafes in which foHdity 
^ between feveral debtors of the fame thing takes place, 

although it is not exprefsly (lipulated. 

The firll cafe is when partners in commerce contraft fome ob- 
ligation, in refpedl of their joint concern. 

This is the decifion^ijf the law of France^ Ordmnance du Com^ 
merce oi 1673. /. 4. art. 7. 

Two merchants who buy together a lot of merchandize, although 
there is not any other partnerfhip between them, are confidered 
as being in partnerfliip with refpeft to that purchafe ; and as fuch 
arc obliged in folido, although it is not exprefled. This was adjudg- 
ed in the parliament of Thouloupy and has become a general maxim. 
. ^ - The fecond cafe in which feveral debtors of the fame 

^ thing are bound in folido, without its being exprefled, is, 

that of the obligation contrafted by feveral tutors undertaking the 
fame tutelage, or by feveral perfons engaging in fome public ad- 
miniftration. Thcfe charges are undertaken in folido, according 
to the difpofition of the laws which are followed by us in this re- 
lpe£f, unlcfs there is fome ufage to the contrary. 

The Roman laws granted to tutors who have not a£ied, the be- 
nefit of order and difeutiion, which confifted in a right to refer 
the minor, whofe tutelage was expired, to proceed at their rifquc 
againfl thofe who had a£led; they alfo granted to tutors who 


pacUcatur uc ab altero culpa quoque prselVareiur, verius eft non efTe duos reos, a quibui 
jmpar fufeepta eft obYigacio. Non Idem pre^ndum eft, cum duo quoque culpam pro* 
inififlent, ft alterl poftea pa^o culpa remiiTi fit : quU pofterlor ccaventio, quK in alteriua 
perfona interceflit, ftatum U naturam obligationii, quae duoa initio reos fecit, mutare non 
poteft ; quare ft focii fint Sc communis culpa interceftic, etiam alter! padlum cum altero fac* 
turn proderit § a. Cum duos reos promittendi facerem, [&] ex diverfia locia CapuK pe* 
cuniam dari ftipulatut fim : ex perfona cujufque ratio proprii temporis habebltur ; nam 
etfS ixfaxime parem caufam fufclpiunt ; nihilominus in cujufque perLna propria fingulo* 
rum confiftit obligatio. 

(«) Si quia alterna fidejuilione fumat aliquos, (i qu'dem non adjecerlt, opporteret et 
nnum horum in folidum teneri $ omnes ex aequo canvencionem fuftinere. Si vero aliquid 
fti^m ule aojiciatur, fervad quidem padlum. 

{h) In confidering the rules of interpret ition, the civil law and the law of England wert 
fliCMrn to be at variaace in refpeft lo this principle. 

had 
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had aded, the benefit of divifion {a) whilft they all continued fol» 
vent. But thcfe exceptions arc not in ufe with us : therefore 
when Dumoultn fays, that tutors have the benefit of divifion for 
the payment of wliat remains due on account of their tutelage, 
except in the cafe where they are debtors ex dolo^ he ought 10 be 
underllood as fpeaking of the places which follow the difpofition of 
the Roman law. 

[ 268 ] third cafe of obligations in folido is where fcveral 

perfons have concurred in an injury, and are each liable 
to the reparation of it. 

They cannot oppofe any exception of difeuflion or divifion, being 
unworthy of it. 

P - An obligation in folido may alfo refult from teftaments, 
when the teftator declares, that he charges his heirs or 
other fucceffors in that manner, with the performance of the 
legacy. 

Even without its being exprefled, thofe whom the teftator 
charges with a legacy arc bound in folido, when the teftator makes 
ufc of a disjunftive expreflion *, as if he were to fay, my fon Peter, 
OR my fon fliall give fuch an one ten pounds. This is de- 

cided in law 8. § Jl.de Legat. ft it a feriptum ejly Titius HERES 
MEUS AUTM-KVIUS HERES MEUSDECEM SeIO 0ATO : CUm utro vclit, 
Seius agit, ut ft cum uno aftitm fit et lolutumy alter liberetur ; qitaft f 
duo ret promitt endi in folidum ohiigati fuiffent Neverihik is, Du* 
moulin infifts that this is not perfe£lly an obligation in foiido ; that 
it is true that each of them is fubjeft to the whole of the legacy, 
and in this refpeft they refemble debtors in folido \ but they are 
not ftriftly fuch, and their obligation has not the other effc£ls of 
obligations in folido. For inftance, if two heirs were charged in 
this manner with the delivery of a fpecific thing, which had perifhed 
through the fault of one of them, he does not think that the other 
would be anfwerable for the lofs, as a debtor in folido would. In 
this refpc< 3 : Dumoultn deviates from the common opinion maintain- 
ed by Bartholus and the other doflors, who allow the cafe ftated 
in this law to be that of a real obligation in folido. DimouUn 
founds his opinion upon thcfe terms, qttfft ft duo ret, which indicate, 
fays he, that the two heirs are not really correi, the adverb quafi 
being adverbium improprietatis. I ftiould rather Incline in favour 
of the opinion of Bartholus $ the heirs being in this cafe debcors 
of the whole, not on account of the quality of the thing due, but 
by the will of the teftator, who chofe that each ihould be charged 
with the entire performance of the legacy j their obligation appears 

(tf) A right of requiriog the mmor to proceed againft each feparately for their ieparato 
lharea. 

L 3 to 
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to have all thccharadlcr of a real obligation infolido, and I do not 
fee any thing to make a difFerence between them. The term quafi 
does not appear to have been ufed pro adverbio improprietatis^ bnt as 
equivalent to quemadmodum ; thefe two heirs are obliged in folido, 
in the fame manner as they are obliged by a ftipulation. For it is 
not only by ftipulations that obligations may be contrafted in fo- 
lido, nontantum verbis JliptdatiomSyfed et cateris coniraElibus duo rei 
promittendi fieri pojftmt. 1. g.ff. de duob. reis j and teihments as well 
as contrails may form thefe obligations. 


§ III. Of the EjfeBs of Solidity Ictivecn feveral Debtors. 

C 270 ] effefts arc, ift. Th^it the creditor may recover 

from w'hich of the debtors he pleafes, by aftion, if the 
debt only lies in aftion ; or by dlftrefs, if it lies in execution, the 
whole that is due ; tliis is a neceflary conftqucncc cf each of the 
debtors being fuch for the whole. 

I do not think that the debtors w'ould have even the benefit of 
divifion; that is to fay, that any one from whom the creditor makes 
his demand may be allowed, upon oftl ring his ou n part, ro require 
that the creditor fliould proceed againft the others for their refpcc- 
tive parts, fuppofing them to be fqlvcnt» The a£ls of notaries 
commonly contain a claufc renouncing this benefit, but even if 
there is no fuch claufe, I do not think that it would be allowed. 

- ^ Obferve, that the choice wdiich the creditor makes of 

L 271 1 

one of the debtors againft whom he cxcrcifes his pur- 
fuits, does not liberate the others until he is paid : he may clifcon- 
tiiiue his purfuits againft the firft, and proceed againft the others ; 
or if hepleafes he may proceed againft them all at the fame lime. 
/. 28. Cod. de Fidej. {a). 

- _ The judicial demand which is made againft one of the 

L 272 J folido, interrupts the courie of prcfcription 


[a) GenrraUter fancimus, quemadmodum In mandatoribus ftatutum eity ut conteftatione 
contra unumex his fadta, ai^cr non tibere^i : ita& in ndejutTi>ribus obferv^ri* 

Invenimus etenim, & in fidejuflurum cautionibus piirumque rx padto hujufmodi caufae 
efTe profpei^um, St ideo g'ner.ili leg«!*^fancitnuf, nulio modo rltdlione unius ex fidej uffnri- 
bus, vel ipfius rei alterum liberari ; val ipfum reum fidejufToribus, vel uno ex biselrdlo, 
Ijberationem mereri) nlfi fatisfiat creditor! ; fed maneie jus integrum donee in folidum ei 
p^cunise iierfoivantur, vel aiio modo fatis ei fiat. Idcmque in duobus reis promittendi con- 
ilituimus, ex uniusrei el^£tlone prxjudiclum creditor! adverfui alium fieri non conceden- 
tes. Sed remancieet ipfi creditnri adtiones integral et perfonales et hypotbecarias, donee 
per omn a ei fatisfiat. Si enim padiis conYentis hoc fieri conceditur, ei in ufu quotidianq 
femprr hoc verfari afp'cimos, qoarc non ipfa IcgU aiidtoritate hoc permittatur, ut ncc fim- 
piicitas fulcipiciiiium coacradtus ex quacunque caufa pufiit jus creditoris xnucilare. 
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againft all the others. /. Jin. cod. de duob. rets, (a). It is alfo a con- 
fequence of each of the debtors being a debtor for the whole : for 
the creditor, by inllltuting this proceeding, has iiiftitutcd it for the 
whole of the debt, even as againft the other debtors who cannot 
oppofe a prefeription againft the creditors, except upon the ground 
of his not having exerci fed his riglit to the debt for which they 
are bound ; but this they cannot allege, for the debt for which 
they are bound, is that for the whole of which the creditor has in- 
ftituted his demand. 

P - For the fame reafon, when tlie thing which is due has 
periflicd by the acl or fault of one of the debtors in 
folido, or after his being put en demeurcy the debt is perpetuated, not 
only as againft that debtor, but as againft all the others. This is 
decided by the law penult. Jf. de duob. rets. Ex duobus rets ejufdem 
Siichi promitiendi JncitSy alterius faEium alien quoque nocet. For 
inftance> if Peter and Paul have jointly [folidaircment) fold me a 
certain horfe, and before it is delivered it dies by the fault of 
Paul continues the debtor as well as Peter^ and I may demand 
the value of the horfe from him as well as from Peter^ leaving him 
to his remedy againft Peter ; whereas if they had fold it without 
folidity, Peter alone would be anfwcrable for his own fault, and 
Paul would, by the death of the horfe, though it was occafioned 
by the fault of Peter^ be entirely liberated from his obligation, and 
would ftill be a ertcliior fora moiety of the price, for which the 
horfe was fold, in the fame manner as if the death had been 
occafioned by an accident merely fortuitous. 

Obferve, that tlie the ncgleft or the delay of one of the 
debtors in folido, aftefts in truth his co-debtors ad confervandam 
et perpetuandam ohUgattonem ; that is to fay, fo that they are notdif- 
charged from their obligation by the lofs of the thing, and are 
bound to pay the value of it. It is in this fenfe that the law 
penult. Jf, de duob. rcisy fays, alterius J'aRiim altcri queque meet : but 
the ad, the negled, or the delay of one of them does not afFe£fc 
the others ad augendam ipforum ohligationem ; that is to fay, that 
he only who has committed the fault, or has been put en demeurey 
ought to be fubjed to damages refulting from the non-perform- 
ance of the obligation, beyond the value of the tiling which is 
due. With refped to the other debtor, who has not committed 
any fault, and has not been put cn demeurey he is only bound to pay 
the value of the thing which is loft by the fault, or after the de^* 
meure of his creditor. For the fame reafon the perfon alone who 
has been put en demeurcy ought to be liable for the damages arifing 
from the delay. It is in this fenfe that the law 32. ff. de Ufuris^ 
rei promittendi Jinty alterius mora alteri non meet. 

(tf } See Jufra, n. 160. p. p. 144, 145. 

L4 


Dumoulin . 
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JDufftoultn rcftrains the dccifion of this law te damages which 
" have not been cxprefsly ftipulatcd 9 for if they had been foi the zO: 
or delay of one of them makes the condition, upon which they were 
all obliged, attach. 

j. ^ The payment which is made by one of the debtors, 
liberates all the others ^ this is a confequence of the prin- 
ciple, that a debt in folido is only one debt of the fame thing, of 
which there are feveral debtors. 

Not only a real payment, but every other kind of payment ought 
to have this tffcQ. •, therefore if one of the debtors in folido, being 
fued by the creditor, oppofes, in compenfation of tlic debt demand- 
ed, a like fum owing to him from the creditor, the other debtors 
arc liberated by this compenfation, as well as by a real payment. 

Peter and Paul arc my debtors in folido of a fum of one thou- 
fand pounds ; afterwards I become the debtor of Peter of the like 
fum } if I fue Peter for the payment of the thoufaiul pounds due to 
me, and he oppofes the compenfation of the debt due to him, 
this compenfation, as we have fecn, being equivalent to a 
payment, the debt due to me from Peter and Patdl becomes 
extinft, as againfl them both. But if I do not fue Peter^ and 
do fue Paul^ for the payment of this money, can he oppofe, by way 
of compenfation, the debt which is owing from me to Peter ? 
Paphiian in law 10.^. de duobus reisy decides in the negative,^ duo 
rei promtUendi focii non finty non proderit alteri, quod Jlipulator alteri 
reo pecuniam debet, 

Ncverthclefs, in his Civil Law,/, i. /. 3. /. 3 § i. /jr/. 8. 
decides againft this text, that Paul may oppofe the compenfation 
of what 1 owe to Peter y fo far as Peter is debtor as between him and 
Pauly and no further. Tlie reafon is, that Peter no longer owing 
me that part of the debt for which he was bound, by reafon of the 
compenfation which he has a right to oppofe •, Paul ought not to 
be obliged to pay for Peter^ that part of which Peter is difeharged 
by the compenfation. This reafon is not entirely conclufivc : for 
when a debtor in folido pays the whole of the debt, it is only In 
refpeft of the co-debtors, that he is confidered as paying on their 
behalf their lhares of the debt •, but, fuch a debtor being in refpeft 
of the creditor a debtor of the whole, when he pays the whole it 
is not, fo far as the creditor is concerned, a payment of the parts 
of the co-debtors : he pays what he owes himfelf ; and confequent- 
ly he can only oppofe in compenfation what is due to himfelf, and 
not what is due to his co-debtors 5 and Upon this reafon is founded 
the decifion of Papinian. It may be faid in favour of the opinion 
of Domaty that it prevents circuity; for when Paulhzs paid me 
the whole of the debt, which he owes in folido with Peter y he will 

^ have 
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have recourfe againft; Pet^r for his Ihare ; and for this purpofe he 
will attach, in my hands, what I owe to Peter ^ and will make me 
reftorc, fo far as that extends, what I have received. This laft ireafon 
ought to make the opinion of Domat be adopted in pra£l;ice. 

The releafe of the creditor to one of the debtors, would 
L 275 J liberate the others, if it appeared that the creditor 
intended thereby^ to extinguiih the debt as to the whole. 

If it appeared that his intention was only to extinguiih the debt^ 
as to the part for which the perfon to whom he gave the releafe 
was liable to his co-debtors, and to difeharge that one perfonalljf 
from the refidue of the debt, the debt would ftill continue to fub- 
fift, as to the refidue, in the co-debtors. 

If the creditor, in the difeharge which he gave to his co-debtor^ 
exprcfsly declared that he intended only to difeharge the perfon 
of the particular debtor, and to retain his claim agninft the others; 
could he, by virtue of this declaration, require the whole from the 
other debtors, without deducting the part of him who was dif- 
charged ? I think he could not ; the feveral debtors would not have 
bound thenifelves in folido, but would only have engaged for their 
own refpeftivc parts, if they had not confide: red, that on paying the 
whole, they (hould have recourfe againi): the others \ and that for 
this purpofe they would be entitled to a ceflion of the aftions of the 
creditor for the other parts. It is only under the tacit condition of 
having this ceflion of aftions, that they are obliged in folido ; and 
confcquently the creditor has no right to demand from any of them 
the payment of the whole, without fuch ceflion. In this cafe, the 
creditor having put it out of his power to cede his aftion againft* 
the debtor whom he has difeharged, and confcquently having in- 
capacitated himfelf from performing the condition upon which he 
has a right to demand the whole, it follows that he cannot de- 
mand the whole from each of them. See infra^V.Wl. c. i. 
Art. vi. § 2. 

When there are feveral debtors in folido, and the creditor dif- 
charges one of them, can he proceed againft each of the others in 
folido, fubjefl: only to a dedudion of the fliarc of the one who is 
difeharged, and of that proportion to which the one who is. dif- 
eharged would be liable as between themfedvesi for the Ihare of any 
of the others who were infolvent ? For inflance, fuppofiiig that I 
had fix debtors in folido, that I difeharged one, that there remain- 
ed five, of whom one is infolvent ; can I only proceed againft each 
of the others for their fixth part ? Or may I proceed againft each 
of thofe who arefolvcnt for the wliole, ful>i?d only to the deduc- 
tion of the fixthj for which the perfon dii charged was originally 
bound, and of his ftiare in the poriion of tlic one who had become 

infolvent ? 
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infblvent ? I think I fliould be well founded in doing fo, for the 
debtor ^ainft whom I proceed cannot claim from me any other 
dedttdlion^ t^an the amount of what he lofes by not having a 
ceffion of af^ions againft the one whom I have difeharged. Now the 
ceiHon of a£lions againft him would only give a right of re- 
petition as to 'his portion, and a right of contribution, in refpeft 
to the ihare of t^einfolvent. " 

r 6 1 ^he debtors in folido becomes the only 

' heir of the creditor, the debt is not thereby extinguifh- 
ed againft the others ; for the confuficn or union of charadlers, 
0Urgif perfonam dehitoris eximit ab obUgatiom^ quam extlnguit obliga* 
itonem. But this heir cannot demand the debt from the other debtors, 
without deducing the proportion for which he is liable in refpcA 
to them $ and if any of them is infolvent, he ought bcfidcs to bear 
his proportion of the fliare of the infolvent. It is the fame in 
die oppolite cafe, where the creditor becomes the only heir of 
cme of., the debtors. 


§ IV. Of Releafe of Solidity. 

V 

r '>•7*7 1 right of folidity which a creditor has againft feve- 

^ ral debtors of the fame debt, being a right cftabliftied 
in his favour, it is clear that, according to the maxim, cuique licet 
Juri in fuctm favorem introduHo renunciarey a creditor of full age, 
who has the free difpolition of his effefts, may renounce the right 
of folidity, either in favour of all the debtors, by confenting that the 
debt lhall be divided between them, or in favour of any one of 
them, whom he difeharges from the folidity, retaining his right 
of folidity againft the others ; but fo that the difeharge of the one 
ihall not operate to the prejudice of the reft, as has been obferved. 
No. 275. 

He may renounce it either by an exprefs agreement, or tacitly. 

He is prefumed to have renounced it tacitly, when he has ad- 
mitted any one of the debtors to pay for his part by name. This 
is the dccifion of law 1 8. Cod. de pojl^ Si creditores vejlros ex 
FjiMTS debiii admtfiffe quemquam vejirum pro fud perfond folventem 
probaveritisy adrtus reSlor pvovincia pro fua gravitatCy ne alter pro altero 
imigatur pfovidebit. 

llic reafon is, that when the creditor gives an acquittance in 

thefe terms : I have received from the fum of — ^ for 

iis party he acknowledges him as his debtor for a party and confe- 
quently he confents that he ihall not be liable in folido, it being 
inconfiftent that a perfon Ihould be debtor for a part, and debtor 
in folido. 


This 
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This decifion does not apply if the acquittance declares the cre- 
ditor to have received fo much from the debtor for his part,referv-. 
ing the right of folidity : for the formal tcrms» by which the cre- 
ditor referves the right of folidity, prevail over the inference that 
might be drawn from the terms forhispart^ as denoting a renuncia- 
tion of the right ; and even if it were allowed that the term s,yZjr Air 
parti were as formal in favour of the renunciition of folidity, as^ 
the exprefs refervation is againft it ; it would only follow that the 
two expreffions would mutually defeat each other, and the acquit- 
tance would be regarded as if it contained neither the one nor the 
other i in which cafe it would not prejudice the right of folidity. 
This is the reafoning of Alciat in d. L i8. 

It may perhaps be objefted, that the terms, •without prejudice H 
the folidityi ought to be underftood of the right againft the other 
debtors, and not againft the one to whom he gives the acquit- 
tance, by which means the two expreffions may be reconciled to- 
gether. But this argument is not of any weight : when a perfon, 
in an acquittance, or any otlier a£l, referves his riglits, without 
faying againft whom ; it is natural to underftand the rights of the 
perfon with whom he treats, to whom he gives the acquittance, 
and not thofe which he has againft other perfons. The terms, 
his parti arc reconciled with the refervation of folidity, in a much 
more natural manner, by holding that the creditor meant, not a 
part for which the debtor would be anfwerable, in refpeft of him (the 
creditor,) but a part for which he would be anfwexable in refpeS 
of his co-debtors ; wdiich part the creditor confents to receive from 
him at prefent, faving the right to claim from him the rtfidue, 
which he already has, and which he intends to referve. This is 
one of the points adjudged by an arret of the 6th September I / I j!, 
reported in the i6th vol. of the Journal of Audiences. 

When the acquittance is without prejudice to my rightSi it is the 
fame thing as if it had faid without prejudice to the folidity : for the 
right of folidity is included in the general terms ; and it is even 
the right which has the greateft relation to the acquittance that is 
given, and which ferves to corre£t the terms,y5r bis parti employed 
in the acquittance. 

When the creditor has given one of his debtors in folido an 
acquittance purely and fimply for a certain fum, which is precifely 
the amount for which he is liable with rcfpefl: to his co-dcbtors, 
without exprelEng that it is for his parti is the creditor prefumed 
to have releafed his right of folidity ? I think it ought not to be 
fo prefumed, and that the decifion of the Jaw,/ creditoreSi above 
cited, ought to be reftrained to the particular cafe^ which is where 
one of the debtors is exprefsly admitted to pay fprhisQwn par- 
ticular 
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tkrahr (hare, ex parte pro perfond fud \ and that it is from the cx- 
pteffion in the acquittance, his party that the prefumptipn of rc- 
nouneing the folidity arifes. 

But admitting it to be true, that the creditor intended to reccire 
from one of his debtors a part of the debt amounting to the whole 
€if that debtor’s particular {bare, it is not from, thence alone to be 
concluded that he intended to difeharge him from the folidity : for 
there is no neceflity for drawing that conclufion ; and it ought not 
to be drawn without neceflity, as no perfon is to be prefumed to 
give up his rights, nemo prafumitur donare. This is decided in the 
law 8. $ I .jf*. de Legal, 2. in the cafe of two heirs whom the teftator 
had charged in foHdo with a legacy. Powponius decides, that the 
kgatee, who had demanded, or even received from one of them, 
his proportion is not prefumed to have thereby dlfcharged him 
from the folidity, but that he may dill require the furplus. ^wV/, 
Ji abdltero partem petierit ? Liberum erit ah alterutro reliqutm petere ; 
idem erit et Ji alter partem folviJfeU Bacquet in his Treatife Des 
Droits de JtJlicey and Bafnage tr. des Hypothequesy are of this 
opinion. 

Bartholus pretends, that there is in this refpeft a diflTerence be- 
tween debtors in folido, by teftament, and thofe who are fo by 
other tranfa^lions ; but this diftin&ion is not founded upon any 
fblid reafon. 

Obferve, that thefe terms of the law, idem erit £ 5 * ft alter partem 
Uvijfety ought to be underftood of the cafe in which the creditor, 
^without having made any demand, voluntarily receives from one of 
the debtors the fum to which that debtor’s proportion amounts, 
without cxpreflTing It to be received for his part. 

When a creditor proceeds by commandment againft one of his 
debtors in folido, or when he aihgns him to pay his part of the debty 
is he deemed thereby to have divided the debt, and to have ilifcharg- 
cd the debtor from the folidity ? The doftors are divided upon this 
queftion \ Baldus is for the affirmative, Bartholus for the negative. , 
For the affirmative it may be faid, that there is the fame reafon for 
fo deciding in this cafe, as in the cafe of the law fi creditoresy 
above referred to. In the cafe of that law, the creditor who has 
exprefled in formal terms, in the acquittance given to one of the 
debtors, that he received fo much for his party has by thefe terms 
acknowledged and agreed, that he was only debtor for a part ; and 
{^onfequently that he was not a debtor in folido, as the' being a 
debtor for a part is contradiftgry to being debtor in folido. Now, 
when a creditor has exprefled, in his judicial demand againft one 
of the debtors in folido, that he demands fuch a fum for his part, 
may it not be faid in the fame manner, that by thefe terms he 

confents 
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confents that the debtor (hall be no longer bound In folido ? con* 
fequently there appears to be in this cafe the fame reafon for 
deciding, that the creditor difeharged him from the folidity, as in 
the law ^ creditores. On the other fide it is ufual to allege tlie 
law, R^os, 23. Co(L de Fid. {a), and the law S §i.J^.de Legat. i. {b) 
above cited. The law ^eos docs not appear in any manner to 
decide the queftion j but the law 8 § i. formally decides that a 
debtor is not difeharged from folidity by the demand of the ere* 
ditor, to pay his part v becaufe it decides, that notwithftanding the 
demand made in this manner, the creditor is not precluded from 
demanding the furplus from one or other of the debtors, and con* 
fequently even from him of whom he had firft demanded his part. 
^iidf4 aluro paHem petierit P liberum erit ab alterutro reliquum 
The reafon is, that debts being contrafted by the concurrence 
of the intention of the debtor and creditor, a releafe can only take 
place by an oppofite concurrence of the fame parties. P. IH. c. 3. 
Art. I. § 3 Hence it follows, that in fuppofing that a demand made 
upon one of the debtors in folido, to pay his party would include an 
intention in the creditor to releafe him from the folidity •, yet fp 
long as the will of the debtor does not concur with that of the cre- 
ditor, fo long as the delator does not acquiefee in the demand, and 
confequently ofFer to pay his part, this demand cannot acquire any 
right to the debtor, nor difeharge him from the folidity, nor confo- 
quently prevent the creditor increafing his conclufions againft him^ 
and demanding the whole of the debt. Herein this cafe difiecs 
from that of the law fi creditoresy in which the will of the debtor 
paying his part of the debt to the creditor, who is wdlliiig .to be 
fatisfied with it, concurs v/ith that of the creditor for the releafe of 
the refidue. 

When a debtor again ft wdiom a demand is inftituted for the 
payment of his part, before the creditor has increafed his conclu* 
iions againft him, has paid his part, or only offered to pay it \ it 
appears to me that in this cafe there is an entire parity of reafon 
for deciding as in the law ft creditoresy for the releafe of the folidity. 
Therefore I think that thefe laft terms of the law 8 § i.ff. de Legate 
idenique erit tsf Ji alter partem folvtjfety which make a feparate di- 
vifion of the paragraph, ought to be reftrained to the cafe of a 
voluntary payment made without the acquittance exprefiing that 
the creditor receives it for his party and ought not to be extended to 

(«) Reoi pr'incipale8,yel manditores fimpliciier acceptos ellgere, vel pro parte convenirc, 
vel fatia non faciente contra quern egeras primo, poit [illumj m 4 alium reverci (cuo nui* 
Itti de hit ele6Uooe liberetur) licet. 

(d) Sceak^Htp. i 56 .iO. ayy. 


a pay- 
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a pajment made in confequence of a purfuit made agairift the 
dAtor for the payment 

So, where upon a demand of the creditor agairift one of the 
debtors for the payment of its part, there is a fentence adjudging 
bim to pay his part, the creditor can no longer demand the re- 
mainder i the fentence in this cafe is ajuivalent to the will of 
the creditor in releaGng the furplus^ cum in judicits quaft contrahimus^ 
it judicatum qttemdam novationem inducat* 

j. « - When there are more than two debtors in folido, does 
the acquittance given to one of them for a fum of money, 
with the expreflion, that it is for the payment of his part, difeharge 
from the folidity all the debtors, or only the one to whom it is 
given ? The dodlors are alfo divided upon this queftion : the 
ancient do9:ors held the affirmative, and founded thcnifelves upon 
the law, ft crediUreSy above cited. Pierre de Letoilcy a celebrated 
profeflbr of the univerfity of Orleans^ was the firll, according to 
Alciaty ad d* Leg. who held the negative ; his fentiment appears to 
be the better, and more conformable to the principles of law. The 
law J! creditoresy if well underftood, docs not prove the contrary ; 
tfiis law is founded upon an agreement which is prefumed to have 
tacitly intervened for the difeharge of the folidity between the 
creditor and the debtor to whom the acquittance is given. Now 
it is one of the cleareft principles of law, that no right can be 
acquired fcy agreements, except between the parties between whom 
they intervene, fup, n* 85 . isf fcq. Hence it follows, that fuch an 
acquittance cannot procure a difeharge from the folidity, except 
to the flebtor to whom it is given, who is the only one with whom 
the creditor has treated, and not to the others, with whom the 
creditor has not in this refpeft had any agreement ; the favour of 
the creditor towards one of his debtors, by admitting him to pay 
the debt for his own part only, ought not to prejudice him in re- 
fpeft of the Olliers : bonitas credit oris y fays Alciat, mn debet ejje ei 
captiofa. The law,^ credit ores yXeW^A upon by the ancient doftors, 
has no reference to this queftion, it even feems that in the cafe of 
that law there were only two debtors ; if there had been more, the 
Emperor would have faid, re5lor providebit tie unus pro cateris exi^ 
gatur* Thefe terms, ne alter pro altero exigatury defignate two deb- 
tors only, and are to be underftood in this fenfe, ne alter qui folvit^ 
pro altero qui nondum folvity exigatur* 

But this decifion ought to be followed with the qualification^ 
that if amongfl the remaining debtors any one is infolvent, the 
others ought to be difeharged from the fhare which the one who 
was releafed from the folidity, would have borne in the infolvency : 

for 
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for if they ought not to profit by this difcharge, neither ought they 
to be prejudiced by it. Nevcrthelefs it muft be admitted that Bacquei^ 
after having faid that the opinion of Letoile appeared to him 
equitable, allowed that: the contrary opinion, which is that of the 
ancient doctors, is followed at the Chatelet of Paris^ but I think 
that this is an error which ought to be reformed, if it has not aU 
ready been fo. 

When the creditor has obtained a judgment againfl the other 
debtor for the payment of his part of the debt, it ought to be de- 
cided according to the ilmnc principles, that the fentence fhall not 
difcharge the folidity of the other debtors, cum res judicata aliis nm 
profit \ and they can only require that, if any of them is infolvent^ 
tlic creditor (hall allow a dcdu£lion of the fhare which the party 
dlfchargcd would have borne in the lofs arifing from the infol* 
vency. 

_ There remains another queftion, which is, whether 

when there are feverah debtors in folido of an annuity^ 
the acquittance which the creditor gives to one of them of fuck 
a fum, for his part of the arrears that were then due, difeharges 
him from the folidity for the future, or only for the arrears for which 
the acquittance has been given ? It muft be decided, that it only 
difeharges him from the arrears, and not in refpeft to the future 
payments. Tliis dccilion is founded upon the principle above 
cftablifhed, that facile prafurnitur denare. Hence it followSj 
that you cannot from fuch an acquittance, draw the inference that 
lie Intended to difcharge the debtor from the folidity of the annuity 
for the future, unkfs there be a neceflity for doing fo. Now there 
is not any fuch neceflity ; for, from the creditor agreeing to let’the 
debtor pay for his part, nothing more follows than that he intended 
to difcharge him from the folidity as to fuch arrears j but it by no 
means follows, that he intended to difcharge him from it for the 
future. 

Nevcrthelefs, if during the time requifitc for forming a pre- 
feription, that is to fay, for the fpace of thirty years, the debtor had 
always been admitted to pay the arrears for his part, he would acquire 
by the prefeription a difcharge from the folidity even for the future. 
But even In this cafe, the debtor would not acquire a right of re- 
demption for his part of his annuity only y for it by no means fol- 
lows, from the creditor intending to difcharge him from the folidity 
in refpcfl: to the annual payments, that he alfo confented to a divi- 
fion in the redemption of his annuity. 


SV.QT 
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|V. ^thit^ejiontf the, AElUnt ef the Creditor ^ which a Debtor in 
Selido, who fays the ouhole^ has a Right to demand. 

C 3 debtor in folido, who pays the whole, may avoid 

, abfoluteiy extinguifhing the debt, except as to the part 
for which he is liable on his Own account, without having any 
remedy over. vi. ante No. 264. He has a right to the ceffion of the 
adions of the creditor againft the other debtors ; and by this ceflion 
of aSions he is conlidered in fome degree as purchafing the right 
of the^ creditor. Creditor non in folutum accepity fed quodam mode 
etomen creditoris vendidit. 1 . de Fidej. 

The creditor cannot refufe this fuljrogation or ceflion of a£lions, 
to the debtor who pays the whole j but if he has incapacitated him- 
felf from ceding them againll any one, he has fo far given up bis 
riglit of folidity. 

And further, when the debtor, by the aEi [or written inftrument] 
€jf payment, requires a fubrogatlon, though the creditor exprcfsly rc- 
fufes it, the debtor, according to our ufage is, nevcrthelefs, entitled 
to enjoy it without being uhder the neceflity of inftituting any pro- 
cefs to compel the creditor to grant it : the law in this cafe fuppHes 
what the creditor ought to have done and gives the debtor who rc« 
quires it, a fnbrogation to all the rights and a^rions of the creditor. 

Suppole the debtor had paid without requiring a fubrogation ? 
He could not afterwards be fubrogated to the a£rions of the cre- 
ditor } for the pure and Ample payment which he had made, hav- 
ing entirely extinguiftied the credit and all the rights and adlions 
tefulting from it, that credit cannot afterwards be ceded which 
docs not any longer exift. Si pfi folutum fme ullo paElo, omne quod 
en caufd tutela debetur, aBiones pojl aliquot intervallum ceffee ftnty nihil 
ea cejfione aBumyCum nulla aBio fuperfuit. 1 . ^ 6 .ff. de Solut. 

The dolors, amongft other texts, commonly cite this law, to de- 
cide that fubrogation is not made of full right, if it is not required 
at die time of the payment being made by a debtor in folido, or 
a furety, or any other perfon who pays what he owes for others or 
with others ; and this text appears in effedl to decide it in terms 
fufiidently formal. Nevcrthelefs, Dumoulin has maintained, 
againft the fentiment of all the doftors, that a debtor in folido^a 
furety, and generally, all thofe who pay what they owe, with, or 
forothers, are thereby fubrogated of full right, and without demand- 
ing a fubrogation. His reafon is, that they ought always to be 
prefumed to have only paid, fubjeft to this fubrogation which they 
had a right to demand, nobody being prefumed to negle£l and 
tenoance his rights } he contends, that this law is not, m has been 

thought 
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thought by all others, referable to the cafe of a tutor who has paid 
the balance which he pwecl in folido with his co-tutors, without 
requiring a fubrogatlon againft them ; but that it relates to the friend 
of a tutor who has paid for him, and who was not chargeable with 
tl:e debt. Dumoulin maintains, that it is only in this cafe that 
there is no fubrogation, if tlie acquittance does not mention any 5 be- 
caufe, as the creditor in this cafe is not obliged to cede his adlions, 
fuch a ceflion carini)t be preriimed, unlefs it is exprefsiy agreed upon. 
But wdierever a payment is made by a ptrfon who has an intereft 
in paying, and conK.tjuently a right to require a fubrogation of the 
aftioiis of the creditor againlt thofe for whom, or with whom he 
is debtor, he contends that he ought always to be confidered as 
fubrogated, although he has not required any fubrogation : he 
founds Ills opinion principally upon law i § de Tutelis 

Raliomhtis^ which he uiiderihinds in a fenfe entirely different from 
that whicli has been always aferibed to it. It is faid, S/ forte quis 
ex faBo altevius tuior'is coudetnnatiis fr^Jltterit^ vel ex communi gejlu^ 
nee e: mundafif funt aBhnes^ coti/litutum eji a Divo Pio £5* ab Impera* 
tore mfro patre ejuSy tftilem ^Bionem adverfus con-tutorem dandam. 
This text is commonly underftood of the aBio utilis negotlorum 
gejiorurny which thefe Conftitutions grant, in this cafe, to the tutor 
againft his co-tutors 5 which adlion had created the difficulty, be- 
caufe the tutor in paying what he was condemned to pay in his 
own name, non con^tutoris^fed magh proprium negotium gffiffe vide^ 
baiur. Dinnoulifty on the contrary, underftands this text of the ac- 
tion of tutelage, which the minor had againft the other tutor, 
wMch was called utilis y becaufe the law utHitate fuadentey in default 
of an exprefs celfion, fubrogates the tutor who has paid. 

. This opinion of Dumoulin has not prevailed ; and the inftru£Iions 
of the fchools, and the practice of the bar, have continued to proceed 
upon the principle, that a debtor in folido, as well as fureties, and all 
tliofc who pay with, or for others, are not fubrogated to the actions 
of the creditor, unlefs tliey require fuch fubrogation. The reafon 
is, that according to a principle admitted by Dumoulin himfelf, 
there is no fubrogation of full right, except where the law par- 
ticularly fo declares, non tranjeunt aBioneSy niji in cajthus jure ex^ 
prejfis. Now Dumoulin cannot find any text of law which efta- 
blifties a fubrogation in this cafe ; the law i §13. de TuteL RaU 
which is the principal foundation of his opinion, does not efta- 
hlilh it i there being no nccefllty to underftand the text in the 
fenfe in which it is underftood by Dumouliny of an aBio utilis 
tutelay to which the tutor who has paid is fubrogated ; as it may 
be underftood much more naturally of the aBio utilis negotiorum 
gejlorum. Tlie text is fo far from eftablilhing, that fubrogation is 
V01..L M made 
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made in ^hls cafe of full right, that it fuppofes the contrary* which it 
elfo fuppofed in the law 76. ff. de &o!uU above cited, taken in its 
natural fenfe* which the fenfe aferibed to it by Dumoulin is iK)t, 
by any means. The law 39*^. de Fidej. (a) and the law 1 1. Cod* 
d* Jit* {b) admit of ftill lefs r^piy : thefc laws decide, that the furcty* 
who at the time of payment has omitted to require a fubroga- 
tion, has not an adlon againft his co-furetics, which clearly fup- 
ppfes that he is not fubrogated of full right, without requiring a 
fubrogation ^ as if he was fo, it would liave been ufelefs to con- 
fult die Emperor Alexander^ whedier he had an adion. In vain 
will it be faid, in fupport of the opinion of Dumoulin^ that the 
debtor in folido* having a right to be fubrogated to the adlion of the 
creditor againft his co-debtors, he ought not to be prefumed to 
have renounced this right, it being a principle, that nobody is pre- 
fumed to renounce the rights which belong to him. Ihe anfwcr 
is, that as this right confifts in the mere power to require a fubro- 
gation, which power he may ufe or not, it is not fullicicnt to fay 
that he (hall not be prefumed to have renouncedj» his right 5 it 
muft appear that he has ufed this power, which does not appear* 
unlefs he has declared himfelf to do fo. The debtor, having an- 
other motive for his payment, than that of acquiring a fubrogation, 
to wit, the avoiding the purfuits of his creditors, and the liberat- 
ing his own perfon and efFeds, the payment which he makes wltli- 
out requiring a fubrogation, does not eftablifli any thing mor^ 
than that he intended to liberate himfelf. Befuies, even if he 
were fuppofed to have intended to require a fubrogation, this in- 
tention, kept to himfelf, would not be fufticient *, as his right con- 
lifts in the power to require it, the fubrogation can only take 
place, if it is required. It is true, that the law allows it in cafe of 
the default of the creditor; but before it can be faid that there is 
. a default in the creditor, the creditor muft have been put en de^ 
ftteure to grant it, by a requifition made to him for that purpofe. 
For thefe reafons, the modern writers have continued to retain 
the common opinion. 

RenuJfoftj in his Traite des Subrogations^ holds this opinion ; it haf 
ulib been followed by the jurifprudence of arrets s there is one 
of the 26th of Augujt 1 706, rejKirted in the 5th vol. of the Jour» 
nal des Audiences^ which adjudged, that a furety, paying without 

(a) Ut fidgafroradferfuf confidejufllirefii fuum agat, danda adllo non eft: ider^ueii 
ex diiobus fidrjuflToriboi ejufdem quanticatis, cum alter eledtui a crad.tore totum ex- 
frivet, liec ei txfCm Tint aa'ones : alter nec a creditore, nee a confidejuff^re convenietur. 

(^) Cum alter ex iidejttirA>rii»us in folidutt debito fatisfaciat, aaio ei adrerfua 
qui una fidcjuir)t,-non competit. Fotuift! fane, cum fifeo fplveiea, delideraie, ut jui pigno- 
ria,quodSrcu8 habuit, in te transfer/etur t et fi hoc iu fadum eft, ceftKi adticnibui ntl 
potirrii. Qued etin privaett obfervandom eft. ~ 

requiring 
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requiring a fubrogation, was not fubrogated to the aftions of the 
creditor 5 and that confcquently he had no a6Vion again; the v» ;fc 
of the debtor, who hijd engaged to the creditor to return her huf- 
band to prifon, or to pay for him. 

f 281 ] debtor in folido, who on paying the debt requires 

a fubrogation, is, as to the furpius, beyond his own flrare 
fubrogated not only againll his co-dtbiors, but alfo againft their 
fureties : if they have given any to the creditor, he is llkewifc 
fubrogated, to all the privikg;"S and rights of hypotlKCiition at- 
tached to the aftlons of the creditor ; and he may even o lie 
them againft third perfons, in the fame manner as ilie crediior to 
whom he is procurator in ran fiuim might have done. 

Where there are leveral co-debtors, as for example, wlien an obli- 
gation has been contrafted in folido by four perfons ; it is a con- 
troverted quellion amongft the do£l:ors, whether one of tlie four, 
who has .paid the wliolc of the debt with a fubrogation, may proceed 
in folido againll each of the others, fubjefl: only to the dedudilion 
of the fourth part, for wliich lie was liable on his own account, or 
whether he can only proceed againft each for his fourth ? The 
queiliou was anciently judged in favour of the firft opinion. In 
facl, it feems at firft, that the debtor being, by the fubrogation, the 
procurator in of the creditor, he may exercife the adlions 

of the creditor in folido, againft each of the debtors in the fame 
manner as the creditor might himfelf ; neverthelefs, the modern 
arrets have decided in favour of the fccond opinion. The author of 
the Journal du Palais, t, i.p. 215, of the edition of 1701, reports 
one of the 2 2d of Feb, 1650, w'hieh was followed by anotlier of the 
5th Sept. 1674. The reafon is, that otherwife there would be a 
circuity of actions ; for either of my co-debtors, whom I had 
obliged to pay the whole of the debt, deducing my own ftiare, 
would have a right in like manner to be fubrogated to the aftions 
of the creditor, fubjeft to the dediiftion of the (hare for which he 
was liable i and by virtue of that fubrogation he would have a right 
to demand from me, deducing Ins own fliare, what he hyd be- 
fore paid me, fince I am alfo bound by the foHdity, I couio not 
fay, in order to avoid this circuity, that I am no longer a debtor, 
having paid the creditor : for, in confcqueiice of the fubrogation^ 
the payment lias only extingai&ed the debt as to t*ie part 
for which 1 was liable on my own account, and not as to the 
tefidue. By means of the fubrogation, I have rather acquired 
the claim of the creditor for the furpius, than difebarged it $ 
but being reimburfed by my co-debtor, who would aifo have 
required a fubrogation, this claim for the furpius, ai d fubjeO to 
^Ifaci dedu^ion of the part for which he was liable on his own 
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account, would pafs to him; the ether would then become 
inftead of me the procurator in rem fuam of the creditor, and 
he would have a right in that quality to exercife againll me the 
a£tion$ of the creditor for the furplus, and to make me reftore 
whathe had paid. 

* If, after Iliad paid the whole with a fubrogation, it appeared that 
one of my co-debtors was infolvcnt, and tliat I could not recover 
the part of the debt for which he was liable, this infolvcncy ought 
to fall equally upon the other folvent debtors and myfelf ; as it 
is contrary to equity, that, in confequence of having alone difeharg- 
cd the common debt, I alone fhould bear tlic lof» of the ii> 
folvency. 

J VI. Of the ABtons %vhtch a Dlior hi Soli thy U'ho has paid 
without Subrogationy may have on his own Aicount (dc foil chef) 
againjl his Co^debtors. 

r 282 1 Although a debtor in folido has omitted at tl^e time of 
payment to require afubrogatiou, he is not tlicrcfore def- 
titute of allredrefs ; but has on his own account (de fon chef) an 
adiion againft each of his co-debtors, for the repetition of their fe- 
veral proportions. 

This aftion is different, according to the different caufes upon 
which the debt may be founded. 

Wlien the debt in folido is contradlcd by feveral perfons for a 
common affair ; as when feveral perfons have made a joint purchafe 
of an eftate,for the payment of which they have bound tliemfclves 
in folido 5 or wdien they have borrowed a fum of money which they 
have employed about their common affairs, or liave divided 
amongft thcmfelves, and bound themfelvcs in folido for the pay- 
ment of ; inthefe, and fimilar cafes, the debtor, who has paid the 
whole, has againft each of the others the adlion pro focio. 

He has this aftion againft each of them, for the fliare which 
they refpeaively had in the common fubjeft, which "is the foun- 
dation of the debt. 

If any one of them is infolvent, he who has paid the whole has 
likewife an a£ficn againft each of thofc who are folvent, to pay the 
proportion which they ought rcfpeaively to bear of the lofs arif- 
ing from fuch infolvcncy ; and to which each of them ought to 
contribute pro ratiy according to the lhare which he has in the 
common fubje£l : for the infolvency of any one is a lofs to the 
body at large, which ought confcqucntly to fall upon each of the 
jnembers in proportion to his lhate. 


ThU 
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This may be illuftrated by an example. Suppofe fix pcrfons, 
Peter y Pauly James y Andrew y John znA Thomasy purchafed a lot of 
merchandize together, for the fum of looo/. for the payment 
whereof they oblige themfelves in folido to the feller. By the di- 
vifion wlilch is made between themfelves, Peter takes one moiety 
for his lhare, and engages for the payment of a moiety of the price ; 
the five others divide the other moiety in equal fhares. Thomas 
pays the creditor the whole price without fubrogation, Andrew is 
infolvent 5 Thomasy who in refpeft of his co-debtors only owed 
xoo/. for his own tenth, and 12/. 10/. for his fourth of the moiety 
of the fliarc of Andrewy will recover againft Peter y ift 50c/. for the 
moiety for which Peter w^as liable on his own account, 2d 50/. for 
the moiety of Pder in the fliare of Andrewy and he will recover 
againft each of the three others, Pauly James and John 100/ on 
their own account, and 12/. loj*. for the {hare which each of them 
ought to bear in the portion of the infolvent. 

When the affair, for which the debt has been aontraf^ed by fe- 
veral who are bound in folido, only concerns one of them, aU 
though they are all, in rcfpefk of the creditor, principal debtors ; 
as between themfelves, the only debtor is the one whom the affair 
concerns, and the others are only in effeft his furetics. For inftance, 
if Peiery James and Johty borrow a fum of money, which they 
oblige themfelves in folido to repay, and Peter has the whole of the 
money \ Peter is, in refpefl; of the others, tlie only principal debtor. 
If he difeharges the debt, he has no recourfe againft them, they 
having only made themfelves debtors on his behalf, {^pour lui faire 
plaiftry On the contrary, if either James or John difeharges the 
debt, he will have an aftion mandati againft Peter to recover the 
whole, in the fame manner as a furety has the aftion mandati^ 
againft the principal debtor when he has difeharged the debt [a). 

But, in cafe of the infoivcney of Petery (hall JameSy who has paid 
the whole, have an aflion againft John for a moiety ? That de- 
pends upon tlie decifion of the queftion, whether a furety has an 
a£lion againft his co-fureties. As to which, fee infray ch. 6. 
5 7. Art. iv. 

When the debt In folido is founded upon a' donation, as when 
two or three, by a marriage-contrat^l, engage in folido to give a 
certain fum by way df portion, and one of them pays the whole, 
he cannot have the a&ion pro focio againft the co-debtors : for 
partnerfhip may b^ contra&ed in buying together, in felling to- 

(tf) In Mnglamty the termSi piincipal and I'urety, would be imniediately applied to the 
cafe as here ftated; and, in fadt, the ordinary mode of a fure.y conrraaing is by a jomt and 
feveral enga^^ement with his principal. It feems that, accordi -g to the Roman and Frtnck 
law, fome particular form was ufed for the engagements offurciics, (Qdejuliotfs) (caucionii). 
For the fyftem adopted refpediog them, fee inift. chap. 
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gether, but not in giving together ; partrierfliip being in {ts nature 
a contrail which is made Inert in commune quarendi eaufd. The 
action, which in this cafe belongs to the one who pays the wholcj 
is the ii£}io mandati ; for each of the donors and debtors is only 
donor and debtor for hinifdf, to the amount of his own (liare, 
and for the remainder is oniy the furety and mandatory of the 
others ; and confcquently he has for that the a^io mandati^ in the 
farn'* manner as a furety. 

When the debt in foiido proceeds from an injury^ as when fc-* 
veral perfons are condemned in foiido, to pay another a fum of 
monry forthe injury which they have committed, he who pays the 
whole can lot have, againft the others, either of the ad^ions pro focio 
cr mandati: Non enhn ulla pciit&s maleficiorum^ ^ 

Kat^ nec focietas aut mandatum jlagitioft ret uUas vires hahet^ L 35, 
^ 2. de Cofttrah, hmp^ ret turpis nullum mandntum j/?. /• 6 J 3« jfl 
Mandat. According to the fcrupulous principles of the Roman 
juriftsj the debtor, w'ho has paid the whole, has not any recourfe 
againft the others. 

The A prafticc is more indulgent in this refpeft, and gives 
the perfon, who pays the whole, an adion againft each of the others 
for their refpedive parts. This ad ion is not founded upon the 
injury which they have committed together, nemo enm ex deliffo 
confequi potejl affionem ; It arifes from the pnyment made by him 
of a debt which was common to himfelf, and the others ; and from 
the principle of equity, which does not allow his co-debtors to en^ 
joy, at his expence, the liberation from a debt for which they 
were as much bound as he waS. It is a kind of aiih utilis negotio^ 
rum gejlwrum^ founded upon the fame reafons of equity as the 
adion which in our jurifprudcnce is allowed to a furety againft 
his co-fureties. As to which fee infr^y Fart 11. ch. 6. § 7. Art iv. 


CHAP. IV. 

Offome particular Kinds of Obligations conjidered with Refer ena to tha 

ObjeBs of them^ 

In enumerating the divinons of Obligations, with reference to 
to the things w^hich are the objeds of them, we obferved that 
there were Obligations of a fpccific thing, fuch as a particular horfc ; 
and Obligations of an uncertain and indeterminate thing of a pari 
ticular kind, fuch as a horfe generally, 

Wc 
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We alfo adverted to Obligations as divifible and indivifible« . 
In the firft fedion of the prefent chapterj we (hall treat of the 
Obligation of an indeterminate thing of a particular kind i in the 
fccondj of divifible and indivifible Obligations. 

SECTION I. 

the Obligation of an indeterminate Thing of a f articular Kind. 

[ ^83 ] Any thing which is abfolutely indeterminate, cannot be 
the objeft of an obligation, «. 13 1. For inftancet 
if I promife to give yoafomething^WitiiOMt faying what, the promifc 
does not induce any obligation; but an obligation may be contrafted 
of anindeterminate thing of a certain kind : therefore, where a perfon 
promifes to give another a horfe, the furniture of a bed-chamber, 
a brace of piftols, without reference to any horfe, furniture, or 
piftols in particular, the individual thing, which is the obje£k of 
thefe obligations, is indeterminate ; but the kind to which it be- 
longs is certain and determinate ; thefe obligations arc indeterminate 
quoad individuum^ though they have a determinate objeA quoad 
•genus. 

Thefe obligations are more or Icfs indeterminate, according as 
the kind of things which form the obje£i of them, is more or lefs 
general ; therefore if a perfon engages to give me a horfe from his 
ftud, the obligation being confined to that ftud is lefs indeter- 
minate, than if it had been merely to give me a horfe. 

In thefe obligations, every individual comprifed in the fpecified 
clafs, is in facultate folutionis^ provided it is good, lawful, and mer- 
chandizable, but it is not in obligatione ; for there is not any in- 
dividual which the debtor may not pay : but there is not any one 
thing which can be properly and diftinftly demanded from him. 

There is indeed one thing of that kind due ; for the obligation 
mud have an objed^ : but that thing is not any individual in the 
Concrete, it is only a thing of that kind in the abilra£t, according 
to the tranfeendent idea which makes an abftra£tion from the indi- 
viduals that compofe the kind; the thing is uncertain and inde- 
terminate, and can only become determinate by the a£lual pay- 
ment of a particular individual. 

It is true, that the thing fo confidered, until it is determined by 
payment, only fubfills intellcQually; but intellediual things may 
be the objeAs of obligations, obligations being in their nature 
Intelledual. 

This idea which Dumoulin gives us, tr. de Dru. Indiv. p. 2. 

5* of the objea of an obligation of an indeterminate thing 
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of a certain kind, is more natural and correfl: than that of thofc 
who fhink that fuch obligations have for their objeck all the inf 
diyiduals pf the kind preferibed, fo that each, of them is due non 
quidem determinate^ bpt in a kind of alternative, and upon the con?- 
dition,^ alia res ejus generis non folvatur (a). 

From the principles which have been ftated, it follows, itl, That 
wh'^rc a thing of a certain kind is due indeterminately, the creditor 
has no right to demand, detcrminatcly, any particular thing of that 
kind ; but he may demand one of fuch things, generally and inde^ 
tcrminatcly, 

ad, That thclofs of any individual thing of that kind, fubfe- 
quent to the obligation, does not fall upon the creditor : for the 
things which arc loft are not fuch as were fpecifically due ; the 
obligation fubfifts whilft there is any one thing remaining, by 
which it can be difeharged. 

But it muft be obferved, that if the debtor, in order to difeharge 
his obligation, offL^rs any thing of the proper kind, and of fuitablc 
quality, and has, by a judicial fummons, put the creditor cn demeure 
to receive it, the lofs which may afterwards accrue to the thing 
fo offered will fall upon the creditor, as the debtor ought not to 
fufferby the creditor’s refiifal or delay ; the debt, hovN’vcr indetet-. 
minatc before, becomes, by the offer, determinate ; and is confined 
to the article offered. L 84. J 3.^ de Leg. i. [h). 
r 284 1 however eflential to the validity of fuch an offer, 

that the thing fliould be good and fufficient in its kind. 
/. 33. (f) in fineyff. de Solut. that is, that it fliould not have any re- 
markable defeft. Thus the debtor of a horfe, generally, will not 
be allowed to offer one which is blind, or broken-wind ed, &c. or 
of an age unfit for fervice y with this exception, and on condition 
of transferring the abfolute property, the choice of the particular 
thing belongs wholly to the debtor. /• 72. § 5. jf. de Solut. (r/). 

(a) This metapbyfical difcullion, though not conforrr.able to the tafle of thofe who ex- 
fomething prafUcal in every juridical inquiry, will not be unacceptable to fuch as 

have no averfioo to trace a fubjc£l to its original fource, and to acquire an accurate know- 
ledge of its fundamental prineVpies. 

[b) Si cui homo legatus fuilTet, et per legatarium HetiiTet, quo minus Stlchuin, cuen 
keres tradere vblebat, acciperet ; mortuo Sticho, exceptio doll mail heredi proderit. 

(<] Item, qui hominem dari promifit, Sc vuloeratum a fe offert, non liberatur. Judicio 
quoque accepto fi hnminem is, cum quo agetur, vuineratum a fe ofiert, condemnari de- 
bebit. Sed et ab alio vuineratum, fi del, condemnandus erit, cum poflit alium dare. 

(</) Qui hominem debebat, Stichum, cui Jibertas ex caufa kdeicomyriiTi prsf^anda eft, 
Iblvit : non videtur liberacus, nam vel minus hie fervom dedit, quam ille, qui fervua 
noBdum roxa folufum, oum ergoSe ft vcfi>eUionem, aut alias turpem dederit hominem, 
idem fit f Et fane datum negare non poflTumus. Sed diftert hmc fpecict a prioribui $ habqt 
enifp fervum, qui d auferri non poflit §6. Promiflbr fcrvicum debet hominem fp^vere, 
quern, ft velit ftipulator, poftit ad libertatem perduce^e, 

wai 
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j- g , Will he be allowed to give an article, of which ava- 
^ lid promife could not have been made, to tlic creditot 
in whofe favour the obligation has been contraftcd ? For inftance, 

I engage to give you a horfe indctcrtninately ; may I acquit my 
obligation by giving you a horfe, which belonged to you at (he 
time of the contrafl:, and having been fold by you, has become 
my property ? Dumoulin decides in the affirmative ; and in this the 
obligation differs from that by which I ffiould have promifed you the 
horfe under the alternative of fomething clfe : for in this cafe, 
as my obligation could not fubfift with refpeft to a thing which 
belonged to you, the other only was due j and confequently that 
alone Is to be paid by me. But in the obligation of a horfe in- 
determinately, no individual being due, and all horfes being in 
facilitate folutionis rather than in obligaticne^ the payment is fuf- 
ficlent if the houfe then belongs, not to you but to me. Marcetlus 
decides this in the law 72. ^ ff. de Solut, Ei qui hominem 
dart Jl 'ipuliilus ejf^ ufitim etiam ex his qui tunc Jltpulatori fervierunt 
dandoy promijfor liberetur. 

It muft be agreed, however, that the law 66. § 3.^. dt Leg. t. 
which is PapitnatCsi decides the contrary, ^uum duobus tejla^ 
mentis homo generatim legatur^ qui folvente altero legatarius faSus 
quamvis pojlea Jit aUenatuSy ab altero herede idem fohi non poteritp 
eademquc ratio Jlipulaticnis ejl ; hominis enim legatusy orationis cofnpen^ 
dto fngulos homilies continct ; ut qua ab initio non conjtjlit in his qtd 
ligatarii fuerunty ita frujlra folvitur cujus dominium legatarius adeptus 
ejly fametji dominus ejfe dejierit. 

Dumoulin y Tra5l, de Div. £5* Ind. p. 2. «. 102. according to his 
ufual cuftom of making the laws fubfervient to his decifions, tor- 
tures this law ; he fays, that the decifion of it ought to be reftrifted 
to its particular cafe of two legacies, made of a thing of a certain 
kind by two teftators to the fame perfon, or of two gratuitous pro- 
mifes of a thing of a fpecific kind, invefted with the form of a ftU 
pulation, made by two donors to one perfon ; that it is for a par- 
ticnlar reafon, that in this inftance, the fame thing which was paid 
to the legatee or to the donee, in performance of the firft legacy, 
or of the firft donation, can no longer be paid in performance of 
the other legacy or donation, ne fcilicet videretur qffendi juris regula^ 
non pojfunt dua caufa lucrativa in eadem re 1st in eadem perjona con* 
currere ; but that it ought not to be deduced as a general principle 
from this law, that in all obligations of a thing of a certain kind^ 
the things which, at the time pf the con^di or afterwards, belong* 
ed to the perfon in whofe favour the contradi is made, arc cx- 
fjepted from the obligation, and confequently not capable of being 
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paid to him»though no longer belonging to him. Laftly^ he fays| 
that in this law the terms, homints legaium, ^ratioms €ompend'ioJingu^ 
Us homines continet^ do not figiiify that all the flaves in the world 
nape in Migaticne legeat^ under this condition,^ a/iW /wi; falvaiur g 
but only, that all the Haves in the world are in facultate foluthnis^ 
and that the legacy may be acquitted and executed in Jingulis ho^ 
minibus. This interpretation does not appear agreeable to the na-' 
turai fenfe of the text : I prefer, with Antoine Faber and Bachovius^ 
aliowipg a real antinomy between this law and law 72* abam 
doning the decifion of Papinian as founded upon the falfe princi- 
ple, that the obligation of a thing of a certain kind includes aJUrnath 
tsf orationis compendia^ that of all the individuals which are fufeept- 
ible of it, and admitting the decifion of Marcellus in the law 72. 
§4. above cited, for the reafons already mentioned. Ci^n/, in com- 
menting upon this law, has taken a part diametrically oppofite to 
ijbat of Dumoulin ; for to reconcile the laws together, and to make 
Mnrcellus in the law 72. de Solut. fay the fame thing, which 
Papinian the law 66 . ff. de Leg. ift, he changes the text 

of this law 66 *, but the end of the § fhews the falCty of this innova- 
tion in the text, which, hefides, is made without any authority. 

Where a debtor, of the kind at prefont in confidcration, pays t 
certain article under the erroneous belief, that it was fpccifically 
and detcrminatcly due from him, he has a right of repetition upon 
giving another : for, not having given the firft by way of difeharg- 
ing a general obligation, but under the falfe perfuafion of it^s being 
fpecifically due, he has paid what was not a^ually due, and there* 
fore has a right to reclaim it. 4 32. } 3./'. de Cond. Indeb. 

As to the indivifibility of payment of obligations of an indefinite 
thing of a certain kind, v. infra^ P.IIL ch. i. Art. iv. J 3. 

C 286 ] hitherto faicl holds good, whether 

the obligation be generis generaliffimi^ as of a horfe in 
general, or generis Juhalterni aut limiistty as one of the ftud belong- 
ing to the debtor, unlefs the choice is taken from the debtor by 
exprefs agreement. 

But where it is particularly ftipulated, that the creditor lhall 
have the choice, as if my debtor give me the choice of any dog in 
his pack ; in this cafe, although this agreement principally con- 
tains the pure and fimplc obligation of a dog indeterminately, it 
may alfo be faid, that every dog in the pek is due to me under a 
kind of condition, provided I make choice of it ^ fmee there is not 
any of them which I have not a right by virtue of this claufe to 
demand ; therefore the debtor is obliged in this cafe to keep them 
all, until I have made the choice ; and cannot difpofe of any of 
them without contravention of his obligation. Arg. /. 3 .^. qui 

tifk 
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isf b qulh. indiflinUi homo Jit Tegatus^ nott pet J! herex quuJam 

ntanumittendo evertere jus eUEtionis. 

It cannot be faid» in the like manner^ where the choice is widi 
the debtor, that every individual is comprized in the obligation, 
fubjed; to the debtor’s right of fixing Upon one rather than the 
other ; becaufe the obligation does not coniifl: in the power of pay* 
ing one rather than another, but in the right of demanding it. 

Dumoulin Tr. de Div. tsf Ind. p. n. 112, 113, 1 14,eftablifi)e8 
this difference between the cafe in which the choice is given to the 
creditor, and that in which it is given to the debtor.. 


SECTION II. 

Of Divt/ibli and Indivifihlt Ohiigatkm (e). 
ARTICLE I. 

What Obligations are DiviftbUy and ^hat are Indivifible^ 


} I. What is a Diviftbk Obligation p and njohat an Indivifible om^ 

- - A Divifible Obligation is that which which njay be 

' ^ divided. An Indivifible Obligation is th;;t which can- 
not be divided. An Obligation is not the lefsdivifblc, luough it be 
aftually undivided ; for it is fufficient to render it div iil :e if it is 
capable of being divided. Dumouliny Tr. de Div. Indiv.p. 3. #7. 7. 
tfijeq. 

For inftance, if I have fingly contradled to pay you a thoufand 
sjpounds, this obligation is undivided \ but it is clivifibk , becaufe 
it may be divided ; and in fa£t will be divided among my heirs, if 
][ leave feveral, and die before difcharging it. 

(tf) By the Rman laws, wh^n feveral perfont contraf^ed an obligation jointly, each was 
•oly liable foi his own part, unieis h wjs particularly ftipulatcd that they ihuuh hr bound 
in folido { and when a penon oud, leaving fevrrii hri s, each heir wai only aiifwerable fc>r 
bh own ptopotiioii. 'o, when an oiili ation was contrad^ed in favour of fev^raJ pefona, 
W ^erotired up )n it verai hrii a of one iCi for, each was creditor for nis rerprilive part} 
provided tht obigaii'fi C''a1d,from iu nature, be difcbargetlMn feparaitt part«, and three 
Vfas r>o p^iticular realon to the contrary. Debts which might be 1» d-Kharged in feparalo 
poiCions, by ’he frveril debtors to the feveral creditorti, were called divifiJ"; thole 
'which only a : mil led or an cnni'* oiicharc^e were indivifible, aod the nature and effects of 
this itiff«n£liiin are the ^ubjedt or the prrlrnt legion, wh'ch manilefts great ingenuity and 

- diffindlntie. and u pfculio ly diffirguiffied for its perlpicuou^expoliiion of an intricate branch 
of la.k ; and latheieiore. as a fpinunicn of judicial rcaloning, of gcncial value and utility { 
but it evident from i!ic above/kneh of the general objcti ol it, thgt it can have very little 
iaimeoiate appiicatiqii tQ thepradtiee cf the fngtyb law. 


In 
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In like inanner the obligation in fofido, when fcveral perfoirs 
ContraA to pay to another the fum of ren pounds, is neverthelcfs a 
divilible obligation j the efFeft of the folidity is, that it is not ac- 
tually divided among the debtors in folido : but their obligation is, 
notwithftanding, diviflble, becaufe it may be divided, and in iz(k 
will be fo, among their heirs. 

r 288 1 whzt Obligations can be divided, 

^ and what cannot. 

An obligation may be divided, and is divifible, when the thing 
which is the matter and objeft of it is fufceptible of divifion and 
parts, by which it may be paid ; and on the contrary, an obligation 
is indivifible, and cannot be divided, when the tiling is not fufeep- 
dble of diviGon and parts, and can only be paid altogether. 

The divifion in queftion is not a phyfical divifion, which confifts 
ifi foluiione coniinuitatis^ fuch as that of a plank, which may be divid- 
ed in two, but a civil divifion. 

There are two kinds of civil divifion, the one confiding in real 
and divided parts, the other intellectual, and undivided partSi 
When an acre of ground is divided into two parts by placing a 
fence in the middle, tills is a divifion of the firft kind : the parts 
of the acre, which are feparated by this fence, are real and divided 
parts* 

When a man who was proprietor of this acre of ground, or of any 
thing elfe, dies, and leaves two heirs, who continue proprietors of it, 
each having an undivided moiety, it is a divifion of the fecond kind ; 
the parts which refult from, this divifion, and which belong to 
each of the heirs, are undivided parts, which arc not real, and which 
fubfift only in jure et hiiellecfu. 

Things which are not fufceptible of the firft kind of divifion, may 
be fo of the fecond. For inftance, a horfc, a watch, are not fuf- 
ceptible of the firft kind of divifion 5 for thefe things are not fuf- 
ceptible of real and divided pr.rts, without the deftru£);ion of their 
fubftance *, but they are fufceptible of the fecond kind of divifion, 
becaufe they may belong to fcveral perfons, in undivided parts. 

If a thing may be fufceptible of this kind of divifion, although it be 
not fufceptible of the firft ; it is fulBcient to’ make the obligation 
of giving the thing a divifible obligation. This rcfults from law 
9 ' $ ^ where it is faid,* qui Siichum debet ^ parte Stichi data^ 

in reliquam partem tenetur. According to this text, the obligatiou 
of giving the flave Stichus is divifible, fince it may, at leaft by the 
confent of the creditor, be difeharged in part, though the Have be 
not fufceptible of the firft divifion. Dumoulin^ ibid. p. i. 5./. 
n.2oo(st2ox. 


Thills 
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Things are indivifible, when they are neither fufccptiblc of real 
nor even of intclle£kual parts 5 fuch are for the moll part, the 
rights of praedial fervitudes (j), qude pro parte acquiri mn pojfunt. 

The obligation of giving a thing of this nature is indivifible. 
Dumoulwf p, 2. 201. 

P ^ The fame rule which we have juft laid down for judg« 

. ing whetlier obligations in dando are divifible or indi- 
vifible, will fcTve alfo with regard to obligations in faciendo vel in 
non faciendo. Many do£lors have fuppofed tliat thefe obligations 
were indivifible, iruiifcriminately, but Dumoulin^ ib.p* 2. n, 203. 
feq, has dcmoiiflrated that they are not lefs divifible than the ob- 
ligations in dando^ at lead if the fa£l, which is the obje£l; of it^ 
is not of fuch a nature that it cannot be acquitted for a part, as 
when I am obliged to build a houfe, &c. But if the fa£l:, which 
is the object of tiie obligation, can be acquitted in parts, as if 1 
am under an obligation to put you in pofleflion of a thing which 
may be poflelfcd in parts, the obligation will be divifible : this is 
the fifth of the clefs of Dumoulin^ omnis obJigatio etiem fa^i drjtdua 
ejl^ nift qnatenus de contrario appartU Dumoulin^ ibid, ^ p. 3. «. IX2* 

In like manner, an obligation in non faciendo will be diviCbky 
when what I have obliged myfeif to do, may be done as to one 
part, and not as to the other j fuch is the obligation amplius non agt 
ad allquid dlviduum ; as when I am engaged in your favour not to 
difturb tlie poifeiror of an eftate which you arc bound to warrant: 
this is an obligation in non faciendo^ which is divifible ; for it may 
be fatisHed in part. I may contravene it as to part, by claiming one 
part only of this eftate, and fatisfy it in part by abftaining from 
claiming the other part. 

P - Obferve, that it is the thing or aft itfelf which con- 
ftitutt :s the objeft of the obligation, that ought to be con- 
fidered, in order to decide whether the obligation be divifible or in- 
divifiblc, and not the utility which rcfults to the creditor from the 
obligation contrafted in his favour, nor the detriment, onus it din^ 
nutio patrimoniiy which rcfults from it to the debtor, otherwife every 
obligation would be divifible : therefore, for inftance, if two pro- 
prietors of a houfe are obliged in favour of two proprietors of the 
next houfe, to fubjeft tlicir houfe to a f^rvitude in his favour, 
this obligation is indivifible, breaufe the right of fervituc^, which 
is the objeft of it, is indivifible, although the utility which refults 
from it to each of them in whofe favour it is contrafted, and the 
detriment fuffered by thofe wh.o have contrafted it, is to be efti- 
xnated by a fum of money which is divifible. This is what is laid 
down by Dumoulin^ ibid. p. 2. n. 199. cum hie ejfe£lusftt quid rr- 


(«) Right! of W!jr andoUicr eafements. 


motum 
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ituiuM j!ip»4tum a fuhjlantia dkligationis ft ret dehitdt^ nmdicttur oUU 
gdik dividm w/ individua pfnes effeEluntyfedfecundumfe^ ft Jecundum 
mai0nm ret immediata in earn deduEl£. 


§ II. iy* tie Afferent Kinds of Indivjjihility* 

_ - Dumoulin^ ibid. p. 3. ff. 57. isf feq» n, 75. properly 

L ^ diftinguifties three kinds of indivifibility. I ft. That which ift 
jihiblute, and which he calls individuum contraBu. 2d, That which 
lie calls indivifibility of ohY\g2t\oT\^ individuum obligatione \ and cd» 
That which he tails indivifiblJity of payment, wdividutm foluticne. 

The abfolute iiulivifibility, which Dumoulin calls individuum cen^ 
iraBti^ is when a thing is in its nature not fufceptiblc of parts, fo 
that it could not be ftipulated or promifed in part : fuch are 
fights of fervitudes, as for example, a right of pafTage. It is im- 
poflible to conceive -parts in a right of paflTage, and confequently 
thefe kinds of things cannot be ftipulated or promifed in part. 
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'Fhc fecond kind of indivifibility is that which Du^ 


#w^?////icallsfWi‘y/W//!/m oHigatione : every thing which is 
. fiidtsum is fo likewife obligatiorte \ but there are certain 

things, wh xh nlthou.rh th( y are capable of being pofitivrly ftipulat- 
ed or promis'd in part, and confequently are not individua eon-- 
fraStUi arc yet indlvifilde in the nnrnner in which they have been 
confidered by the contrnftiiig parties, and confequently cannot be 
due by parts. 

We may adduce, as an examp-e of this kind of indivifibilty, the 
obligation of building a houfe. Tivs obligation is not indiviGble 
traBu ; for it is not impofllbl^ lor it to be contrafteci in part. I 
inay agree with a man to build the houfc in part : for inftance,’ that 
he (hall raife the wahs to the firft (lory ; but though the conftruc- 
tion ofahoufebe not mAh vA Xt contraBu^ it is generally indivifi- 
blc obligatione : for> where ' oy one makes a bargain with an architeft 
to build a houfe for hir ', rhe conftrudlioii of the houfe, which 
Oonftitutes the objedl < ! the obligation, is as it is confidered 
by the contradling pai s, an indivifible aft, et quod nuUam 
tecipit partium prajiatiomm. It is true that the building can only 
be made by p-xrts, and fucceflively. But it is not the tranfitory adi 
of conftruftion which conftitutes the objefl of the obligation, it it 
the complete work itfelf, it is the domus conjlruenda ; as there cati 
be no houfe then, until it is entirely conftrufted, lince it’s form 
and quality as a houfe can only refult from the completion of the 
work, and as there can be no parts of a thing which does not yet 
exift, it follows, that the obligation of building a houfe can only 
be accomplifbed by the entire cooftruflion, and confequently that 

thii 
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this obligation is not fufccptible of parts, and cannot be accomplifli* 
edin part- This is what the jurift intends in the law 8o, $ 

Leg. Falcid. in which, to prove that the obligation of buHdingor 
conftrufliiig a work, as a theatre or baths, is indivifible, he alleges 
this rcafon, neque enim tillum balneum aut theatrum^ out ftadtum fecijpe 
intelligitur^ qui ei propriam formam^ qua ex confummatione contigit^ non 
dederit. 

For the fame reafon, in law 85. § a. ff. de verb. Oblig. it is faid, 
that the obligation of conftruiiing a houfe is indivifible, 
heredes in foUdum ienetitur^ qtitn operis effcBus in partes fcindi non 
potejl. Opus^ fays Dumouiin,^/ pro parte realiter^ et naturaliter ; fed 
Jt illud opus fieri rtf eras ad tffeclum et prafationem ejus quod debetur^ 
tunc vcnm non erit per partes fieri ^ quia parte fabrica fuEla^ non ejl 
debitor liberatus in ea parte ; fimplex enim fahricatio et operatio tran^ 
fens non debetur^ fid opus ejficFsum^ ettjus pars non efi Jahricee pars^ 
cum nulUfitit parlts dcinus qua ncndiira ejl., tiec fum Jlipulatus fabricam^ 
fed fieri domum^ id efi talc opus fiib tali formd confummatumi quod ante 
perfeBionem non fuhjlfi it y nec ullas aBu paHes habet. DumouUn TraB. de 
Dividet Ind. p 3. n. 76. We may adduce hen* alfo the law de 
verb. Oblig .wJiich fiys that, opere locate cenduBo ftgnificari non 
id efiy operatmunty fid aTOTSMor/iia, i^defiy ex opere faBo corpus aliquod 
faBum. 

Certain circuniftances with which the obligation of a thing, is 
contrailed, may likewife render the obligation indivifible, although 
the thing may in itfelf, and independent of thofe circumftances be 
very fufccptible of divifioii ; fuch is tiie obligation which I might 
contraft with any one, to fiirnifli him a piece of ground to build 
a wine prefs, which he intends placing there : for, although the 
piece of ground that I have promifed is divifiblc in itf:*!^ rseverthe- 
lefs being due, not as a piece of ground f^mplicitery but as a piece of 
ground deiliiied to have a wine prefs erected on it, it bccoines in 
this view indivifible, for nothing can be retrenched from it, with- 
out its ccafing to be a place proper for a wine prefs, and confe- 
quentlf without its ceafing to be the thing which conftitutes die 
objeft of the obligation. 

r a 1 fliort, an obligation divifible nature, et contraBuy h 

^ the obligation of a thing which in kftlf, by Its nature^ 

and under whatever afpeft it is ronlidcrcd, is not fufccptible of 
parts : an obligation divifiblc ebligaihney is the obligation of a thing, 
irfuch is not fufccptible of parts, in the refpeft in which it forms 
the objeft of the obligation. 

It is evident, that thofe obligations which arc indivifiSfe, cither 
mntraBp or Migatieney arc alfo indivifibleyi/r^w/ir; for a thing can- 
not be paid by parts which is liot fufccptible of parts. 


Ihcrc 
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This is a third kind of indivifibility, which is called in^ 


dtviduum foiutione tanium. 

It is that which only concerns the payment of the obligation, 
•nd not the obligation itfelf, when the thing due is in itfelf di- 
Tifible» and fufceptible of partS) and may be due in parts, whether 
to the different heirs of the creditor, or by the different heirs of the 
debtor, but cannot be paid in parts. 

We fhall adduce feveral examples of this kind of indivifibility 
in the following article, in which we lliall treat of the nature and 
effefts of divifible obligations, according to the clafs to which the 
obligations properly belong, in which this kind of indivifibility oc- 
eura, fince it does not concern the obligation itfelf, although iicver- 
thelefs the law {a)^ 2. §• de verb, OUiyationum regards it as 

a third and middle kind, between obligations divifible and indi- 
Tifible. 


§ni. Several particular Kinds of Ohligaiiofis^ nvith regard to nvhici 
it may be a ^tflion^ •whether they are Divifible or Indivifible. 

Of the Obligation to deliver a piece of Land. 

r 20 c 1 obligation to deliver a piece of hnd, f/ndum tradi, 

is a divifible obligation ; for this delivery may be made 
in parts ; a part of the land may be delivered : the aft which forms 
the objeft of the obligation being therefore a divifible aft, it can- 
not be doubted, according to the principles which we have efta- 
bliihed, but that this obligation is divifible •, our decifion is con- 
firmed by the texts of law for although the obligation of a bor- 
rower is the obligation of returning a fpecific thing, obli^atio rem 
neverthelefs the lav/ 3. 5 3.jfl Commod. decides that the heirs 
arc regularly bound for the part only of which they are heirs, 
which is the character of divifible obligations; l^redcs ejus qui 
commodatum accepit^ pro ea parte qua heres ejl convenitur. It is true, 
that tlus obligation of the borrower, although divifible, quoad oblU 
gationemi U indivifible at leaft, quoad folutionem^ but we may cafily 
.ftate examples of obligations tradi rem^ tradi fundum^ which arc di- 
tven quoad folutionem s fuch is that which Dumoulin 

qusdani in dando, -quaedam in faclendo confiftunt. £t harum om* 
recipiuQt; veluti, cum decern dari ftipulamur: 
tttin his, qq« naturS diviaonem non admittunt ; veiuti, cum 
viti^ iter, adsfiS: ftipqlaiQur ; quedam partis quidem dationeoi natura recipiunt, fed niS 
totadaotyr, fatit non £t | veluti cum hominem generaliter ftipulor, aut ianceni, 

aut qisodlfbtllrae : nsim £ Stiebi pars foluta fit, nondom in ulla parte fiipulatioaii libc- 
rationata eft, fed aat ilatim repeti potefi, aut in pendenti efi:, doneii^aliudeCttr x Ejufildai 
cQBdiuonia eft hcc ftipiiiado, S ucbuxti est PaaphUum dtri. 

i. 
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p. 2. n. 305; I make a compromife with my opponent refpediing 
the claim of an eftate which he demands from me, and 1 oblige 
myfelf by this compromife to leave the eftate to him at my death, 
without any warranty on my part ; this obligation, which is an 
obligation fundutn tradi^ is divifible, even quoad folutionem : and if I 
die, leaving four heirs, each of them acquits himfelf of this obliga- 
tion, by reliouncing the eftate as to the part to which he hasfuc- 
ceeded. 

The law 72.^. de verb. ObL (a) appears, ncverthelefs, diametrically 
contrary to our decifion : for the obligation,yi/;;^//f» tradi^ is there 
adduced in formal terms, as an example of an indivifible obligation^ 
with the obligations fojfam fodiriy infulam fabricarty vel Jiquid 
which are indivifible, tarn obligationey quant folutione. Dumoulin p. 2. 
n, 278. ;/. 359, (j) after having adduced feventeen different 

opinions of doctors to reconcile this law, ftates his own, to which 
we mull accede ; he thinks, and jullly, that this example of the 
obligation fundum tradiy ought not to be underftood indifciimi- 
nately of every obligation, by which a pcrfon obliges himfelf to de- 
liver a piece of ground, but only of the obligation by which a per- 
fon is obliged to deliver a piece of ground, with circumftances 
which render the obligation of it indivifible ^ as for inftance, if 1 
wifh to build a houfe, and have not a place to lay the materials 
neccflary for that purpofc, I agree with my neighbour, that he fhall 
give me the ufe of a piece of ground near the fcite of my intend- 
ed houfe ; this is an obligation fundum tradiy non ftmplicitery fed ad 
cerium ufinn fnemque principaliter conftderatum in corrtrahendo. And 
tills purpofe renders this obllgationy««rf//w tradiy indivifible : for 
an obligation is indivifible, when the matter that conftitutes the 
obje£f of it, is not fufceptible of a partial performance, cum id jus 
qmd in obligationcm deduBum ejly non nifi in folidum prxjlari potef^ 
which occurs in the inftance propofed : for as this piece of ground 
ought to be furnifhed to me for the purpofe of laying my materi- 
als, it can only be fo furnHhed by my having it entire, fince a 
part, which would not be large enough for laying my materialS| 
could not ferve the purpofe for which ir ought to be given me. 


Of the Obligation of a Dafs Wori^ 


i 3 


The obligation of a day’s work is indivi/ible, in the 
&me manner as the obligation of building a houfe j foj 


(«) StipuliUaneinoil duiduntor enum rerunit q«* divi/iiiiiem noo recipoati »dud 
vlif, itlnerit, adus, aquaediidtusi c«tetdmmi|tte ferdiutium. puto. et II qSii facien* 

dam aViqutd ftipulatui fit : at paw, funSum irtdit ve‘ fogamfidirh val infulam faltesriy 
vcl optruiy vcl quid hil jimilt | honiia csim divifio corrmpic fiipuJAtionctn. 

. Vot. I. N 
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though the fervice of a day’s work is not in itfclf indivifible, nevcr- 
thelefs the obligation is contrail cd as if it were fo, and cannot be 
acquitted in part j therefore Ulptan nvc promiUi^ vec folviy nec 
ddferiy nec peti pro parie poterit opera. L Oper. Libert., 

In like manner, PomponiuSy in the law 3. § i. Op€f\ Libert. 
decides, that the fervice of a day’s work cannot be acquitted in part, 
by the performance of a certain number of hours, and that, con- 
fequently, the debtor of a day’s work, who has worked till noon, 
and gone away, lias not in any degree acquitted his obligation, 
and remains debtor of the day’s work ; non purs opera per boras foivi 
potefty quia id ejl ojfficii diurniy neque ei liheriOy qui fex koris dufitaxut 
meridianis prajlo fuijfety liber atio ejm diet coniigit *, but after lie has 
acquitted the day’s works, of which he remained the debtor, he may 
demand the price of his half day’s work, which he did not owe. 

For the reft, very properly remarks,/. 2. //. 355. 

that this indivifibility of the obligation of a day’s work, is only an 
indivifibility obligaticney and not an abfolute indivifibility, or incii- 
vifibility contraBu : for there is nothing to liindcr a perlbn from 
contrafting the obligation of part of a day’s work 5 it is true, that 
the law 15. 5 I. de Oper. Libert, lays, nec promitti pro parte opera 
potejl. But this is a pure fubtiity ; the jurlft takes opera for 
qfficium diurmmy according to the definition of the law \ .ff.d. Tit 
and according to this idea, regards it as indivifible, becaufe if you 
divide it, it is no longer o^cium diurmmy but cj^cium horariurn. 


Of the Obligation of doing a Piece of Work. 

t 297 ] UTiderftand here, by work, aJfeElio trafftens in opus 

fpecificum permanensy according to the expreflion of 
fnouliny p. 2 . n. 361, and we have already foen, n. 192, that the 
obligation of doing a work taken in this fenfe, fuch as the obliga- 
tion of building a houfe, making a ftatue, or a pifture, was an in- 
divifible obligation, not of that abfolute indivifibility which we 
have called, with Dumouliny indivifibility contraBuy but of the mere 
indivifibility obligatione. 


Of the Obligation of giving a certain Sunty left by Willy for the build. 
ing of an Hofpitaly or fome other Purpofe. 


1 298 ] 


ITie obligation which refults from fuch a legacy i. 
diviliblCy fince it is the obligation of giving a fum of 


Ineney ; the adding in the will, to build an hofpital, only expriflcs 
the mniive of the teftator , which induced idm to give dus leg acy } 
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it is ratio hgandi ; but this motive not being attached to the difpofi- 
tion, ratio legandi non cohdtret legato. L 72. $ 6 . ff. de Cond. et Dem. 
confeqiiently cannot have any influence upon the nature of the 
legacy, or upon the obligation which rcfult^ from it. 

But if the teftator had charged his heirs to build an hofpital 
in a certain town, and to employ therein a certain fum of money, 
the obligation (the ohjed: of which would be the building of the 
hofpital,) would be indivifible; it is to this laft cafe that the law 
ji. § 23. 3* fliotild be applied. 

ARTICLE ir. 

Of the Nature and EffeEls of Divifhle Obligations. 

§ 1 . General Principles. 

- ^ ^ An obligation is called divifible, as we have already 

obferved, not bccaufe it is a£lually divided, but becaufc 
it is capable of being divided 5 therefore, how^ever divifible the 
thing due may be, the obligation, before it has been divided, is un- 
divided, and cannot be acquitted in parts, as we fliall fee infra^ 
P.m. ch. I. Art. IIL§. 2. 

Care muft therefore be taken, not to confound indivifion with 
indivifibility : this is the firfl of the clefs of Dumoulin^ Tr. de 
Div. et Individ, p. 3. //. fcq. n. 1 12. 

Tills divifion of obligations is made, either on the part of 
the debtor, or on that of the creditor, or fometimes of botli 
the obligation is divided on the part of the creditor, when he 
leaves fcvcral heirs \ each of the heirs is creditor for his own part 
only 9 whence it follows, that he can only enforce this claim as to 
that part : that he can only give a difeharge for this part ; at leaft, 
iinlefs he has a procuration from his co-heirs to receive theirs •, and 
it follows in like manner, that the debtor may pay feparately, to 
each of the heirs, the portion which is due to him. 

The obligation is divided in like manner on the part of the deb- 
tor, when he leaves fcveral heirs j each of the heirs is only bound 
for his part of the debt, and, in general, each of tliem may oblige 
the creditor to receive fuch part. 


(«) SI in operae civltatli fadendo aliquid relidtum fit, unumquemque hcredem in ib* . 
Hduia teneri. D. Marcus, ct Lucius Verus, Procul9 refcripfccunt. 
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J il. Modification of the firfi EffeB of the Divifon of an Obligation^ 
cn tht Part of the Debtor^ 

i - The principle which we have cftabnflicd, that in di- 
t 3®^ J yjfjjjje obligations each heir of the debtor is only liable 
in refpeft of the part of the debt, for which he is heir, is fubje^i 
to fevcral exceptions and modifications. 

The firft is w'ith regard to hypothecatory debts ; in this cafe, 
when the heirs of the debtor arc pofleflors of the property hypo- 
thecated for the debt, although the debt is divided among them, 
and confequently they arc only fubjeft to a pcrfonal aftion, for 
the part of which they are refpeftively heirs, they may be purfued 
hypothecatorily for the whole of this debt, as pofl'eflbrs of the goodi9 
hypothecated. 

- - The fecond is with regard to debts of a fpccific thing, 

which the deceafed has left in his fucceflion : when the 
deceafed has left heirs of different kinds, feme for his moveablei 
and acquifitions, others for his patrimonial effefts, they arc not 
all fubjefl: to the debt of this fpcx'ific thing, but the heirs of" 
that portion of the property, of which it conllitutcs a part, arc 
alone liable for it ; the reafon is, that the deceafed could not be 
liable himfelf if he were lUll alive, except inafmuch as he flill pof- 
feifed it^ or had ccafed to do fo by his own adi or default. The 
heirs of the portion of which the thing does not conftitute a pan,, 
who confequently have never either pofllfled it, or ceafed to pofiefs 
it, cannot then be liable for the debt, as they can only be liable in 
the fame manner as the deceafed, whom they reprefent, would be \ 
it is only the heirs then of tlie portion of w'hich the thing conlli- 
tutcs a part, who can be liable for it. 

But if in the divifion among the heirs of this portion, the thing 
due by the deceafed has been comprifed in the lot of one of them, 
the others are not tlierefore difeharged from the debt, even al- 
though they may have charged the one to whofc lot the thing has 
fallen, with difeharging the debt when it fhould become due : for, 
having been once liable for this debt, they could not, by their 6wn 
aft, in allotting the thing due, difeharge tlaemfelves from the obli- 
gation of delivering it to the creditor. 

r Q02 1 modification alfo relates to debts of a fpecific 

^ ^ thing: although the debt of a divifible fpecific thing is 
divided among the heirs of the debtor, who fuceeed to that branch 
of the property, of which it conftitutes a part, and even after 
the divifion by which the thing is allotted to one of them, each 

of 
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of the heirs continues to be debtor for his part of it, as we have 
juft feen ; neverthclefs, he to whofc lot it falls, may be purfued 
for the payment of the whole to the creditor, provided his co-heirs 
are included in the judgment, if he has not been charged with this 
debt by the divifion. 

The reafon that DumouUn gives for this is, that although the ,ac- 
ion arifing from this debt be divided againft each of the heirs of the 
debtor, nevertlxelefs, as the execution is to be levied for the whole 
upon him, who by the divifion is become the foie pofleflbr of it, 
it follows that he may be condemned to the entire delivery of it ; 

quia quamvts aBio mere fit perfonallsy tamen executio judicati in rem 
feripta ejl^ et divifto non debet impedire vim futuri judiciiy nec execu* 
tionem in rem et in ejus pofejorim^ falvo contra heredes recurfu? 
DumouUn^ p, 2. 48. 

This decifion takes place when it Is in his quality of heir, and 
by reafon of the partition of the fucceflion that he has the entire 
pofteftion of the thing which is due ; it would be otherwife if he 
polTefled it in his own right. In this cafe he would only be debtor, 
and could only be compelled to pay in refpeft of the part for which 
he was heir. This may be inferred from the law 86. § 3.j^. dt 
Leg. 1. Si fundus ab omnibus heredibus legatus fit^ quiunius heredis 
ijfet^ isycujus fundus ejfet ^ non amplius quam partem fuam pnefabii^ 
ceeteri in reliquas partes tenebuntur* 

We have feen, that when the heir on the part of the debtor of 
a fpecific thing, is, in his quality of heir, poflefTor of the whole of 
that thing, he may be condemned to the entire delivery of it, pro- 
vided his co-heirs arc included in the judgment, according to what 
DumouUn fays, ibid, n, 84* This author goes further, n, p* 3* 
n. 242. ibid, for he decides, that the heir may be condemned, even 
when the co-heirs have not been made parties, when it is evident 
that they could not have any means of defence ; if a perfon 
has fold a thing to be delivered in a month, and having re- 
ceived the price, dies within the time, leaving fcveral heirs, 
hd decides that the falc and payment of the price being 
evident, the heir, in whofe#pofle 3 ion the thing is, may after the 
expiration of the term be condemned to deliver it, without having 
a right to require that his co-heirs be included in the caufe. 
j. The fourth modification, is when a debt confifts in the 

J fimple reftitution of a thing, of which the creditor ia 
proprietor, and of which the debtor had only the mere detention, 
although the thing be divifiblc, and confequently the debt be 
likewife \ nevertbelefs, the particular heir of the debtor, who is m 
poiTelTion, is liable to the reftitution of the whole. For inftance, 
if any one has lent you, or given into your care a library, although 

N3 ' 
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this debt is diviCble, fuch of your heirs as may have the poffeflion of 
the library will be liable to the reftitution of the whole of it : Heres 
ejus qui commodatum accepitj pro ea parte qua heres ejl^convenitur^ niji 
forte habuii totius rei facultatem rfituenda^ nee faciat : tunc enttn con- 
demnatur infolidumy quia hoc boni judicis arbiirio conveniat. /. 3. $5* 
Commod, 

The reafon is, that the heir, who has the entire pofltflion of the 
thing, having it in his power to reftore it, and not having any 
pccafion to wait for the confent of his co-heirs, who have no right 
in the thing, and to whom the reftitution will be advantageous, by 
difeharging them from the obligation which they thcmfeivcs arc 
under, good faith does not allow him to refufe this reftitution \ 
this is w’hat the jurift intimates by the terms, quia hoc boni judicis 
arbiirio conveniat. If this heir is only bound for his hereditary part, 
ex prima et primitiva ohligatione depc/iti aut commodaii qttiZ divtdua ejly 
he is bound for the whole reftitution which Is in his power, ex oh- 
ligatione accefsoria prajiandi bonam fidenty the obligation of good faith 
being indivifible, neque enim bona ftdes poitjl prajlari pro parte. This 
is alfo one of the clefs of DumouHnj lex Duodecitn Tabularumy fays 
h’, non dividit ohligationes etiam dividuasy quatenus rcfpmunt bonam 
fdem ; unde obligatio etiam dividua ad (fjicium bona fidei ohligaty in Jo- 
lidum concur rente facultate prafandiy et quatenus concur rity et quando 
cumque hoc contigerit, Dumouliny p, 3. th 1 1 2. 

- ^ A fifth modification is, that any one of the heirs, by 

^ ^ whofe aft or fault the thing has periftied, is liable for 
the whole of the debt : the reafon is deduced from the principle of 
Dumoulin, that the principal obligation, rem dividuam dandle is in- 
deed divifible, but the acceflary obligation, prafandi fulem bonam 
et diligentiamy which is joined to it, is indivifible : each of the heirs 
is in this refpeft bound in foUdumy nec enim pro parte diligent ia praf- 
taripotejl i whence it follows, that the heir, by whofe aft or fault 
the thing is loft, is anfwcrable for the whole. According to thefe 
principles, if a perfon obliges himfelf in my favour to let me enjoy 
an eftate, either by way of leafe, or by fale of an ufufruft, and 
leaves four heirs *, if one of the heirs, without any right of his own, 
unjuftly molefts me in the enjoyment of the whole of this eftate, 
he will be liable for the whole of my damages, and not for. that 
^part' alone of which he is heir j for though the principal obligation, 
pf giving me the enjoyment be divifible, the acceflary obligation, 
prajlandi bonam fdemy which includes the obligation of not giving me 
any moleftatlon, is indivifible ; and confequently palTes fo each of 
the heirs for the whole \ and the heir who contravenes it, ought to 
be liable for the whole of the damages arifing therefrom. 

Hcnco 
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Hence this maxim, that an heir can indeed only be proceeded 
againft for a divifible debt, as to that part only for which he is heir, 
where he is purfued merely in his quality of heir, and for the aft 
of the deceafed, but that he may be proceeded againft for the whole 
on account of his own perfonal aft : ** Multum refert unum here^ 
detn debttoris teneri fecurutarid chligaiione ut heredem tantunij id ejl 
faBo vel non faElo deJunHi tantum ; an vero ut ipfum id g/?, ex fuo 
faBo propria vel non faRo^ Dtmoidin^ p. 3. //. 5. 

C 305 ] With regard to the other heirs, who have not con- 
curred, by any aft or fault on their part, to the lofs of 
the thing due, they are liberated ; for this heir is liable for the debt 
juft as the deceafed was ; the deceafed would have been liberated 
by the lofs of the thing happening without his fault ; the heir 
ought in like manner to be liberated by the lofs happening without 
the fault, either of the deceafed or of himfelf. The heir is liable 
for the afts of the deceafed, fince he fuccceds to his obligations, 
but he is not liable for the aft of his co-heirs : this is decided by 
the laws 9 & ^ o* jf* depoftti aRiones ft de faRo defunRi 

agatur^ adverfus unum ex pluribus heredibuSy pro parte non ago ; wf- 
rito quia af imatio refertur ad dolum quern in folidum ipfe admiftty nec 
adverfus coheredes qui dolo carent aRio compctit. Paulus decides the 
fame with refpeft of things lent for ufe. L 17. (a) § 2. Commod. 
Dumoulwy p, 3. n. 439 440. 

If a penalty were ftipulated in cafe the thing fliould not be re- 
ftored, in this cafe, though it has pertflied by the fault of one of 
them, and witliout the aft or fault of the others, they will ftill be 
liable for the penalty, each for his refpeftive part ; for the obliga- 
tion of paying the fum agreed upon as a penalty, is a fecond ob- 
ligation, which the deceafed has contrafted, w!jch is con- 
ditional, upon the non-performance of the firft ; the heirs of 
the deceafed have each, in refpeft of the part for which they 
are heirs, fucceeded to this fecond obligation upon the fame con- 
dition : they are then liable, each for his hereditary part, to pay 
this fum in cafe the condition cxilts, that is to fay, in cafe the firft 
obligation fliould not be executed, whether by the aft or fault of 
the deceafed, or by that of any of his heirs, faving their recourfe 
againft their co-heir, by whofc aft the thing has perifhed. This 
is what is meant by Dumouliny when he fays, that the co-heirs of 
him by whofe aft the thing perifhed, are liable in this cafe to the 
penalty ; non immediate ex faRo €5* culpa dolofay fed ejus occaftone^ et 
ianquam ex eventu conditionisy ex obligatione defunRi qua in eosfub id 
(onditione defeendit. Dumauliny d. n. 440. 


(^) Si ex hcredU isgatuf coiiiniodtti| in folidum condemnttur, licot tM parts 


N4 
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It is this cafe which is meant by Paulus in law 44, .$ 5. ff. Fam. 
Src. where he fays, Si reliqtn propter faSum uftius teneri c^perinU 
tanquam conditio JUpulationis hereditaria extit erit^ hahebunt fatt^ilia 
ereifeunda judicium cum eo^ propter quern ccmmijfajit Jiipulatio* 

Obferve, that to make the contravention of one of the heirs fall 
upon bis co-heirs, there muft have been a fccond exprefs agrees 
ment, by which the deceafed obliges himfelf to pay a penalty, in 
cafe of the non-performance of the principal obligation, or by 
which he obliges himfelf to damages in cafe of contravention by 
him or his heijs; but it is not fufficient for this purpofe, that it 
be faid at the end of the a£l, that all the parties oblige themfelves 
to the contents of the aft, on pain of all the expenccs and damages \ 
for this claufe does not contain a fecond obligation : Hac claur 
Jula nihil novi addit^ cum fit ex Jlylo communi ad conjirmandum tan^ 
iumifecundum materiam fuhjehlam et ejtis limit es. ibid. 442. 

It may probably be urged in oppofition to the dillinftion of 
i)umoulin, that in all agreements which contain a principal obli- 
gation, a fecond tacit agreement, acceflary to the firft, fliould aU 
ways be underftood, by which the debtor engages himfelf for 
damages, in cafe of a contravention to the principal obligation by 
him or his heirs, and that this fecond tacit agreement ought to have 
the fame elFeft, as if it were exprefs. The anfwer is, that it is 
falfe, that this fecond obligation fliould be underftood where it is not 
exprefled j if the debtor who contravenes his principal obligation 
is liable to the damages refulting from his contravention, it is not 
by virtue of any fecond fuppofed agreement, by which he has 
obliged himfelf for thefe damages ; it is only becaufe this obliga- 
tion of damag' s Is included in the principal obligation, and that 
this principal obligation, ex propria natura, is converted againft the 
contravening party into an obligation of damages ; but in this cafe, 
when it is one of the heirs who contravenes the obligation, 
the other heirs who have not contravened it, arc not liable for any 
damages ; thefe heirs being liable for the afts of the deceafed 
whom they reprefent, and for their own afts, but not for the aft| 
of their 

C 3P<5 

tuetmm, fays D^moulint qui peccavitf ex eo relevari debet, quod feeeati 
hediet conforiem. 

If, however, thefe heirs had, each by a particulw aft, loft difieten^ 
parts of the thing due, each would only be liable for the lofs erf 
that part : for in this afe, unusquifque in foliduta, fed in fea-ttx 
duntaxat, delum admi/it t this is what Marcellus decides in law 22. 
Jf. D^f Si eka beredes rent apud d^n&um depfttam ^lo inter'- 

ventrini^ 


cp'heir, as has alre^jly been obf irved. 

_ When the thing has perilhed by the fault, or fraud 
of feveral of the heirs, each of them is bound in folido ; 
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vemrint^ quodam cafu in partes duntaxat tehebuntur $ nam Ji divlfe^ 
runt decern qua apud defunBum fuermU et quina miUlu 

Jinguli abjlulerint^ et uterqm filvendo eji : in partes o^riBi erunt^ 
quod Ji qua fpecics dolo eorum interverfa fuerity in foUdum conveniri 
potermty nam certe verum eji in folidum quemque dolofecijfe^ 

Obferve, with regard to the firft cafe of the above law that it 1 $ 
faid»^ uterque in folvendo JI ; for if one of the two heirs were infot* 
vent, the one who was folvent would have been in fault, not onlj 
with refpe£i of his own moiety, but even with refpcA of the other^ 
as he ought not to have divided the fum depofited with the de- 
ceafed with his infolvent co-heir* If the obligation of reftoring 
the fum were a divifible obligation, the accelTary obligation to 
keep and preferve it with good faith, to which each of them waf 
bound for the whole, and which he has contravened, not only 
with refpeft of the moiety which he ought to pay, but allb 
with refpeft of the other moiety, which he has left at the mercy 
of his infolvent co-heir was indivifible. 

A fixth excqjtion is, that although an obligation bo 
divifible, one of the heirs of the debtor may be liable for 
the whole of it, cither by an agreement, or by the will of the de- 
ceafed, charging him with it, or by the aO: of the judge who has 
made the divlfion of the goods of the fucceffion ; in all thefe cafes^ 
one of the heirs is bound for the whole of the debt, without the 
otlicrs ceafing to be bound for their rsfpe£Hve parts. 

[ o8 ] refiilts from all thefe modifications, that aliud efi 
unum ex pluribus five principalibus five heredibul teneri in 
foUdumy aliud Gbiigationem ejfe individuam \ x[\\^ is the third of the 
clefs of Dumouliny p. 3. «. 112. 

C 3®9 ] thefe cafes, each of the heirs of the debtor 

is only fubjc£l to divifible debts, in refpeft of the part 
of which he is heir ; and is not even bound fubfidiarily for the 
furplus In cafe of the infolvency of his co-heirs \ the law 2. Cod. 
de Hered. AB, (^i) which decides, that each heir is only fuhjed: to 
the debts of the deceafed on his own part, does not diftinguifli 
whether all the heirs are folvent or not. This follows from the 
very idea of an heir : an heir is one who fucceeds to the aftive and 
pailive rights, that is to fay, to the debts and obligations of the de- 
ceafed ; he who is only heir in part, only fucceeds to that part, he 1$ 
therefore only liable to that part, the infolvency of his co-h^eirt 
docs not make him fucceed to all the rights of the deceafed ; he if 
only fuccefibr for his part, and confequently ought only to bo 
liable for his part of the debts. 

(4] Pro hrreditarns partibui hcredei oocra herrdlta^M agnofeare etiam in fifel rationlbus 
ftacuU I nifi lattKtdgt{ii|am, ycl bypodUBCS, wc wwa fpihijflbi oWifSUS rsi conveaU 
padtiieAk 

It 
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It 18 faid, in oppofition to this, that the debts being a charge upon 
flic cflfeas, they fliould be difcharged in full out of the goods, 
which are retained by this heir ae his part. The anfwer is, that 
the total univftrfality of the goods is charged with the whole of the 
debts, but the portions of this univerfality, are only charged with 
a li<e portion of the debts. It is aflertcd, that if the debtor had 
diflipated the half of his goods, the remaining half would be 
charged with the whole of his debts ; then, w^hen one of the heirs 
of the debtor has diflipated his moiety, the pther moieiy, which 
belongs to the other heir, ought in like manner to be charged 
with the whole of the debts : I deny the confequcnce. When the 
debtor has diffipated the moiety of his goods, what remains is the 
whole of the goods of the perfon obliged for the whole of the debt, 
and confequently, the whole of the debts is a charge upon the 
remaining part of the goods. But when my co-lieir lias diflipated 
the moiety which devolves upon him, that which I have is only 
my own hereditary portion ; this portion therefore ought only to 
be charged with a moiety of the debts. It is further infilled, that 
the creditor ought not to fufFer from the multiplicity of heirs 
which the debtor leaves 5 therefore the diflipation of the moiety 
of thefe goods by one of the heirs of the debtor, ought not to make 
him lofe the moiety of his debt; fince if the debtor, or the Cngic 
heir of the debtor, had loft this moiety of the goods, the creditor 
would lofe no part of his debt : the anfwer is, that it is only ex 
accidenii that the creditor fuffers in this cafe, from the multiplicity 
of heirs which the debtor has left \ he might have avoided fufFer- 
ing any thing, by attaching the goods of the fuccelFion before 
the divifion took place, or by a proper vigilance to obtain pay- 
ment. 

This declfion, that the heir in part is not bound for the debts 
of the portions of his co-heirs, who are become infolvent, even al- 
though his portion would be more than fufficient to pay the whole, 
being deduced from the principles of natural reafon, and from the 
very nature and quality of heir, it ought to prevail in point of con- 
fcience, as well as in point of law. 

r ^10 1 principle, that an heir is not anfwcrable for the 

y infolvency of his co-heir, is fubjeft to feveral exceptions. 
The firft, which does not admit of any difficulty, is, when by the 
fraud and afl: of one heir, the creditor has not been able to obtain 
payment from the other heirs who are become infolvent ; as for 
inAance, if he had reprefented himfelf as the only heir. Dumow- 
lifiy ibid. ft. 85. in Fin. 

Dumoultn adduces, as a fecond exception, the cafe of a father’s 
leaving two children as his heirs, one of whom had before-hand 

diffipated 
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diffipated what he would have received from the fucceffion, and for 
which he is accountable in thfe diftribution, fo that he would, oa 
his part, receive a much fmaller portion of the goods left by the 
father, than the portion of the debts for which he is liable as heir. 
The other child ought to be anfwerable in this cafe to the credi- 
tors of the fucceffion for that part of the debts belonging to his 
infolvent brother, although the creditors have not had the pre- 
caution to attach the goods of the fucceffion before the diftribu- 
lion ; the reafon is, that this child having taken almoft all the 
goods left by the deceafed, by reafon that his brother was obliged 
to account for what he had received in the life of their com- 
mon father, it is juft that he fliould not, at the expence of the cre- 
ditors of the fucceffion, profit on account of his brother having im- 
properly taken upon himfelf the charafter of heir. There is reafon 
in this cafe to prefume that there was a collufion between the two 
brothers, and that the folvent brother induced the other to adi as 
heir : with the view of eluding a part of his debts, and defrauding 
his creditors, Hoc ejl injujlum^ fays Dumoulin, nec fufpictone collu^ 
Jionis vacat. ibiiL fu 93. in Fin* 

This author, 92. adduces, as a third exception, the cafe in 
which the creditor has made a loan to the deceafed, which has 
been the caufc of making his fortune ; in this cafe as the folvent heir, 
is in fome meafure indebted to the creditor for the part which 
he receives in an opulent fucceffion, he ought not to let the credi- 
tor lofe the part of the debt for which his infolvent co-heir is 
bound ; this decifion of Dttmoulin is attended with fome difficulty 5 
1 allow that gratitude demands fuch conduft *, but gratitude only in- 
duces imperfcvi obligations, which are not obligatory in point of law. 


^ III. Of the fecond Effe^ of the Divifwn of a Debty which conftfts in 

its being capable of payment in Parts, 

- - Wc have feen that the effedls of the divKion of the 

^ ^ debt, whether on the part of the creditor, or on that of 
Ae debtor, is that the payment may be made by parts : to wit, 
the parts due to each of the heirs of the creditor, and by each 
of the heirs of the debtor ; this principle has likewife its 
exceptions and modifications, non propter individuitatem 
gationis^ fed propter incongruitatem folutionis^ fays Dumoulin^ that 
to fay, not becaufe the partial payment of a divifiblc obliga- 
tion be not always poffible, abfolutely fpeaking, for fince the thing 
due has parts, it is a neceflary confequence that it may be paid 
by parts ; but if it fometimes happens that the payment of thefe 
obligations ought not to be made by parts, it is becaufe a partial 

j^ayment 
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ptyneot is not always equitable ; aliud qutppe indrmdmtas Migati- 
- enir, tJiud incongruiUu f^utianitt this is the fourth of the clefs of 
Dumaulintp. ^.n, 11 %. 

fatal *” which the partial payment of a debt 

is not valid, although the debt is divifibls, is that of al- 
ternative debts, or debts of indeterminate things } for inftance, if 
a perfon who is debtor of fuch a houfe, or of ten thoufand pounds, 
leave two heirs, one of them will not be admitted to pay the 
half of one of thefe things, until the other likewife pays the re- 
maining half of the fame thing *, for if after one has paid the half 
of the houfe, the other choofes to pay the half of the money, 
a prejudice would rcfult to the creditor, who ought to re- 
ceive one of the two entire things, and not two halves of two 
different things. For this rcafon, even if the creditor had 
voluntarily received the moiety of one of the two things, as the 
moiety of the money, the payment would not be perfeft, even as 
to fuch moiety, until the other had paid the other moiety, and if 
in the fcquel they gave him the houfe, a right would arife to the 
^repetition of the money. Infra, 3 . 5 25. 

So in cafe of debts of indeterminate things j if the deceafed 
owed an acre of ground indeterminately, one of his heirs is not 
entitled to offer to the creditor the moiety of a certain acre 
until the other heir gives alfo in payment the other moiety 
of the fame acre ; otherwife a prejudice would refult to the cre- 
ditor, to whom an entire acre is owing, and who has an intereft 
ir. having an entire acre, rather than the moiety of two different 
•cres ; this appears by law (a) 85, $ 4. and law [b) 2. § ff. de verb. 
Oblig. Dumoulin,p. 2. n. 125. 

This indivifibility of payment ought to prevail, not only when a 
debt has been divided on the part of the debtor, but alfo in like man- 
ner, when it has been divided on the part of the creditor, who has 
left feveral heirs for it is the intereft of thefe heirs of the creditor 
to receive one whole thing which is due to them, and which is only 
in common between themfelves, rather than portions of different 
diings which they would have in common with ftrangers. Du~ 
nuulin, ib. p. 2. n, 130. 

p«ti,felvi iiitm nifi tetum dob poteft ; ram ftipulmw 
fomhominra |««ertnm, non petitio ejui rcinditqr; foW Tcroiiin folidui non polcft; 
■ISo^tUn inSimfii homtaibui teAe partei folwntur ) qood non paiuii.Sefunaut hcett, 
M, qa«d ffipaiwt fum, conftqHW. Mem jorti eft, et C quii deeem nulUa tut 

(i) For the fitftFlrt ef thie Uw, vidtfufr ^, «. S94. f tx bit i|iim filpvtatianihm 
pe hemlnqvidem pro parte folnniio liberari poftunt, fuinujio bm einjeip »m —"n 
Meriat: aon enim ea peiiaM hewdum conditio obHgatioBii 


" meii 
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When one of the heirs of the debtor has been liberated froiii 
his part of the debt> either by the releafe of the creditor, 
or otherwifci then there is nothing to prevent the other heir froia 
paying the moiety he owes> of which-ever of the things he 
choofes, £/./. 2. §3* (a) The reafon which prevents the partial 
payment ceafes } for there is no longer any reafon to fear that 
the payment will be made in portions of diflFerent things. 

Obferve, that in the text cited, after thefe words, ft tamen ho^ 
mincm Jllpulatus, cum uno ex heredibus egero, vre muft add by impla- 
cation, et viclus fuero per judicium judicis* V » Cujas, ad L* Du* 
msulin, ibid.p. 2. w. i88« 

Obierve alfo, that the non-divifion in the payment of an sdter« 
native debt ccafes, when this debt, by the extinftion of one of the 
things, ceafes to be alternative, and becomes determinate in regard 
to the thing which remains ; in this cafe there is no reafon why 
the thing may not be paid by parts, either by the different heirs of 
the debtor, or to the different heirs of the creditor. 

The fecond cafe in which the payment of an obliga- 
tion, although divifible, and divided among feveral heirs 
of the debtor, cannot be made by parts, is when it is fo agreed in 
contradling the obligation, or afterwards : however, the validity of 
fuch an agreement may be doubted ; becaufe the law 56. J i. verb* 
Oblig. decides, that a perfon cannot by his contraft oblige one of his 
heirs for the payment of a greater part of the debt than his pro- 
portion as heir ; Te et Titium heredem tuum decern daturum fpondes* 
Titii perfona fupervacua comprehenja ejl ; five enim folus heres 
titcrit, in folidum tenebitur s five pro parte, eodem modo quo ceeteri 
coheredes ejusi^ that is to fay, that he will be bound, notwit^ftanding 
this claufe of the ftipulation for that part only, of which he (hall 
be heir 5 and the reafon is, that being heir of the contrafting party 
only for this part, and confequently a ftranger with regard to the 
other parts, he could not be obliged for the others \ according to the 
principle of law, that nemo nift de fe promittere potejl, non de ek* 
iraneo. 

Notwithftanding this, Dumoulin decides, and rightly, that one 
taay effcftually agree that a debt (hall not be capable of being 
acquitted by parts, by the different heirs of the debtor, and he 
remarks very juftly, that this agreement is very different from the 
cafe of the law above cited, which relates to the fubftance of the 
obligation itfelf ; whereas this agreement only concerns the mao- 


(«) Si tamen hominem ftipuUtu8,*ciim uno ex heredibus promiflbnt egero, pan dun* 
tax«c cccerorum obligacioai Aipovric, ut cc foW Jdcxa^uc eft ii uni cx hetedibut 

•Ccepte iatiuia ftct 


ner 
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Mr in which the payment is to be made^ nm concernit fuyiantiam 
Migatioms fed modutn : unde quetnadmodum potejl in prajudicium 
heredum determinari locus et tempus folutionisy ita et modus* Dumeulitty 
Hid* p. 2. fi. 30 £5* 3 1. The tSt£k of this agreement is, not that one 
of the heirs will be bound for more than his own part, but that he 
Oan only make the payment of the entire thing, conjointly with his 
co-heirs, fo that any offer from him to give his part would not be 
fufficient to fatisfy even his part of the obligation, if his co-heirs 
did not likcwife offer theirs. In/rUi v^de ti* ^i6* 

C 314 ] agreement, that the debt cannot be paid by parts, 

^ is fufEcicnt to prevent the heirs of the debtor from being 
intitle'd to pay it in parts ; but it does not prevent its being paid in 
parts to the different heirs of the creditor. 

The debtor cannot even make a valid payment to any one of them, 
except for his own part ; and if he paid the whole to one, he would 
not be liberated as to the others. 

Neverthelefs, it may alfo be agreed, that one of the heirs 
of the creditor may demand the whole, and that the whole 
may be paid to him 5 in which cafe, a payment to him, 
liberates the debtor againft all the others ; the one who has re- 
ceived the payment, is regarded as a perfon appointed on 
their behalf, or as adje^us folutionis gratia* Dtmtoulin^ ibid* n* 

33 - 

- The third cafe, in which the debt, although divided 

^ among the heirs of the debtor, is not to be acquitted by 
parts, is when, without any agreement having taken place, it ap- 
pears from the nature of the engagement, or of the thing which 
is the objeft of it, or from the end which is propofed in the con- 
traft, that the intention of the contrafting parties really was, that 
the debt fhould not be acquitted by parts ; this may be eafily pre- 
fumed, when the thing which is the obje6t of the agreement is 
fufceptiblc indeed of intellectual parts, and is confequeiitly divifi- 
ble, but cannot be divided into real parts. DumouHny p. 3. n* 223. 

It may be prefumed, with refpefl: to things which may be 
divided into real parts, but not without prejudice to the credi- 
tor. 

For inftance, if I have bought, or taken to farm, a certain eftatc, 
though this eftate be fufceptiblc of parts, yet one of the heirs of 
the perfon who fold or leafed it to me, would not be entitled to 
ofier me his part of this eftate, divided or undivided, in difeharge 
of his obligation, if his co-heirs were not alfo ready to deliver me 
theirs, bccaufe the divifion of this eftate would be a prejudice to 
me. 1 only bought or took it in order to poifefs the whole of 

itf 
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it, or to enjoy it as the foie proprietor, and I (hould not have bought 
or taken a part of it only. 

The end which the contrafting parties propofed, may alfo pre- 
vent tlie partial payment, even of debts of a fum of money. 
For inftancc, if by a tranfa£lion you oblige yourfelf to pay me the 
fum of a thoufand pounds, declaring that it is to liberate me from 
prifon, where I was detained for the fame fum by a -creditor, and 
foon after you fliould die, leaving four heirs, one of thefe heirs will 
not he entitled to offer me feparately the fourth of the faid fum 
whic!) cannot procure me tlie liberation of my perfon, which was 
the object of tlie contract, and which I might not be able to keep 
fecurely in prifon, v/hilft I waited for the payment of the remain- 
der. Dum'jul'iHy p. 2. 40. 

r In all the cafes that have been adduced, in which an 

2 1 o . j . . 

obligation, tliougli in itfelf divlfible, cannot be difeharged 

in parts, the creditor cannot indeed put the heirs of the debtor 

en di'nu'urcy except by a demand againft all ; a demand againft 

one of them, for tlie payment of the whole, would not be 

valid, and would not put him en demeure^ fince the obligation 

being divlfible, he does not' owe the whole. But although 

one of the heirs be not a debtor for more than the part of 

which he is heir, and cannot be fued for the whole ; yet the non- 

divifionof payment prevents him from making a valid offer of the 

part of whicli he is debtor, if the remainder is not offered at the 

fame time by his co-heirs. Therefore fuch partial offers, not only 

do not put the creditor en demeure, as to receiving the debt, or flop 

the courfc of intcreft, if the debt is of fuch a nature as to carry in- 

tercll ; but if the heir who made thefe offers had been previoufly 

put cn demeure^ by a demand given againft all the heirs, thefe im- 

pcrfedl; ofiers would not purge his delay, and would not 

prevent his being fubje£t to all the confequcnccs refulting of it, 

faving his recourfe againft his co-heirs. Dimouliti^ p, 2. n. 

243. 


5 IV. Of the Divifion of a Debt aS well on the Part of the Creditor^ 
as on that of the Debtor. 

r I - When the debt is divided as well on the part of the 
creditor as on that of the debtor ; as, if the creditor has ^ 
left four heirs, and the debtor has alfo left four j each of the heirs 
of the debtor, who, by the divifion is only bound for a fourth of the 
debt, may pay divifibly, and forthc fourth only of which he is debtor, 

the 
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Hk £otB^ wludb is due to each of the heirs of the creditorj that is 
to fay, that he may pay to each of them the fourth of the fourth* of 
a. fixteenth of the whide. 

#V. MThether the Reunion of the Portions^ either of the Heirs of the 

Cf editor or of the Debtor^ in a fngle Perfon^ puts an end to the Power 

^paying the Debt by Parts* 

* g Tlic decifion of this quellion depends upon the 
^ ^ principle, that the divifion of the debt, which takes 
fdace by the death of the creditor, or of the debtor leaving feveral 
heirs, does not convert one debt into feveral, but only afligns to each 
of the heirs, whether of the creditor or of the debtor, certain por- 
tions of that debt which had no portions before, although it was 
tiifceptible of them \ in this alone the divifion confifls ; there 
is ftill only one debt, unum debitum \ as the law 9. ff. de Padiisy 
(«) lays down in formal terms* In fa£t, the different heirs of the 
ereditor are only creditors of that which has been contrafted in 
favour of the deceafed : the different heirs of the debtor are only 
debtors for that which has been contrafted by the deceafed. 
therefore there is only one debt 5 but, (and herein confifts the 
divifion), this debt, which was undivided, and did not contain any 
portions, as long as there was only one debtor, and only one cre- 
ditor, comes eventually to have portions, and to be due by portions, 
dther to each of the heirs of the creditor, or by each of the heirs of 
tile debtor. 

From this principle arifes the decifion of tlie queftion ; the por- 
tions of the debt in which the divifion confifts, being produced 
by the multiplicity of perfons to whom the debt is due, when the 
creditor has left feveral heirs, or by the multiplicity of perfons by 
whom the debt is due ; when the debtor has left feveral, it follows 
tiisitwhen this multiplicity of perfons ceafes, there ceafes to be any 
parts in the debt ^ cejfante caufoy cejfat ^eElus : and confequently 
the divifion of the debt ceafes, and the power of paying it in parts 
ceafes alfo. 

If then a debtor or a creditor has left feveral heirs, and the fur- 
viyor of the heirs fliould be the only heir of all the others, the 

(41) plures fint, qui eandem a^ionem haben^, untus loco haS^n^ur. Ut puta, plutet 
lunt rei llipujpnd*, vei plurei aigpntarii, quorum nomina firnul ia£la funt, uniua 16c# 
^nmnerabuntur, quhl unum deb’tum eft. £c cum tutorff pup'iHi credttoiis plorei coji* 
WRiScilt, uniui loco numerantur, quia uniua pup'lli nomine convenerant. Neenon tl 
nous tutor plurium pupiilorum nomine unum deoitum prafrtendentium, ft convenerit, 
placult unm« i coefte) nam difticile eft, ut unui homo duorum vicem fuiiuiear: nam 
sec is qui plures aaioms hahet udverfui cam, qui [unaxpj adiioAcm habet, plurium per* 
fimaf'um loco ncciyuar. 


power 
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power of difchargmg the debt by parts^ will ccafe j bccaufe as there ' 
is no longer any more than a Angle creditor, or a Tingle debtor of 
the debt, there are no longer any portions in the debt. 

It is to no purpofc to fay, that the debtor having once acquired 
the right of paying by portions, when the creditor has left feveral 
heirs, he cannot afterwards lofe it; that the obligation which 
each of the heirs of the creditor was under, to receive his part 
feparately, ought to pafs to the furvivor who has fucceeded to all 
the obligations of thofe previoufly deceafed ; for this would be true, 
if this power of paying by portions was intrinfic in the obligation, 
and was not, on the contrary, merely dependent on the extrinfic 
circumftaiicc of the multiplicity of the perfons, to whom, or^by 
whom the debt is due, which circumftance ceafing, its eflFefl: Ihould 
ccafe likewife. See Dumoulin^ p. 2. 18. etfeq. 

This decifion does not take place when the laft furvivor of fe- 
verai heirs of the debtor has taken the fucceffions of thofe 
previoufly deceafed, with the benefit of an inventory : for this 
benefit by preventing a confufion of the property of the fucceflion 
w^ith that of the heir, prevents likewife the re-union of thc'por- 
tions of the debt ; the furvivor owes feparately and differently, the 
portion of the debt for which he is bound on his own account, 
and that for which he is liable as heir of thofe previoufly de- 
ceafed, fince he is liable for the one out of his own property, 
and for the others only out of the goods arifing from the 
fucccffion ; now, heitig bound feparately and differently for'thefe 
different portions of the debt, it is a natural confequcnce, that he 
has a right to difcliarge them feparately ; this is the opinion of 
p, 2. 2 2- 

- ^ - 'The re-union of the portions pf the lieirs of the cre- 

di tor, ill a Angle perfon, deliioys the power of paying 
by portions, in whatever manner the rc-union be made, not only 
when one of the heirs is become heir of all the others, but alfo 
when he lias by ceffion acquired the rights of all the others. 

Suppofnig there to be no ceflion, could one of the heirs who had 
only a procuration from all the others to demand the debt, or even 
a third perfon who had a procuration frpm them all, refufe to 
accept the payment of a portion ? It feems that he could not : for 
there is no re-union in this cafe ; there are in fa£t feveral perfons 
to whom the debt is due for their refpeclive portions, and con- 
fequently it feems that it itiay be paid by portions ; notwithftand- 
ing this reafon, Dumoultny p, 2. w. 25. decides, tliat this procurator 
of all the heirs puay refufe to receive the payment of the debt by 
portiqps : the reafon is, that as, when the debt is divided amongft 
the heirs of the debtor, fuch divifion is made for the intereft of 
thefe heirs, fo that they may each be liable to the debt, only in 
VoL. L O refpeA 
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Tcfpcft of their hereditary portion) and may be liberated from it 
by paying this portion ; fo when the debt is divided amongft the 
heirs of the creditor, the divi/jon is only made in this cafe in favour 
of) and for the intereft of the heirs of the creditor, fo that each of 
them may demand and receive his portion without waiting for his 
co-heirs ; thefe co-heirs of the creditor then may waive ufmg tlic 
right arifing from this divifion of the debt, which is only made in 
their favour according to the maxim of law, that umcuique liberum 
efl juri in favorem fuum iniroduHo rcnunciare ; and coufcquently the 
perfon who has tlite procuration of all the lieirs, may refufe to 
receive the debt by portions. 

- - All that we have hitherto faid holds good where the 

portions of feveral heirs of a fmgle creditor or of a finglc 
debtor are united in the fame perfon ; it mull be decided other- 
wife when a debt has at firft been contradled in favour of two cre- 
ditors^ or by two debtors without folidity, and for their refpedlive 
portions ; in this cafe tliere are two debts truly diftinft and feparate, 
and they do not ceafe to be fo> altliough one of the creditors or 
one of the debtors has fucceeded to the other j therefore the payment 
may ftill be made feparately. Dutmulin^ ibid. n. 29. 

f VI. Dijftrmce bcHdeen the Debt of feveral Specific Things^ and 
that of feveral imleternunate Things^ ivith ref peel U the Manner inr 
^uhich they are divided. 

21 1 When the debt Is of feveral fpecific and determinate 
' ^ things, as of fuch an acre of ground, and of fuch another 
acre, and comes to be divided, as by tlie death of a creditor 
who has left two heirs, the divifion is made in partes^ reruin fngulh- 
rum : the debtor does not owe one of the two acres of ground to 
one of the heirs, and the other acre to t!ic other ; but owes 
to each of the heirs the half both of the one acre and of the otlier, 
faving to thefe heirs the right of partition among themfelves. 

It is otherwife when the debt is of two indeterminate things j 
as if, in the inllance fuppofed, a debtor owed no acre in particular, 
but two acres indeterminately ; in this cafe lie would owe to 
each of the heirs of the creditor one acre, and nut tlie moiety of 
two acres : the divifion is not made in partes, rerum fingnlarum, 
but numerically, numero dividitur chiigatk. 7 ’his is the dccifion of 
the laws 54. {a) jf.de verb. Oblig. 1 . 29. {b)Jf, de 

(4) lo ftipulattoaibus aiias fpccics, aliits genera deducuntur. Cura fpccies Aipulamur, 
neccOceil inter domiooi et inter hiredem ita dividi Itipulationem ut partes corporum 
cui^uc dtbebuntur. Quotlens autcra genera ftipulainur, numero St inter eos diviflo : vclutl 
cum Stichum et Pampbiittm il:ipul«tus,,daos heredes zquii partibui leli^uic: necelfc 
eft uiriquc partem dimiiiMin Stichi Sr PaoipbiJi deberi. Si idem duos hooiioei ||jpiiiatus 
fuiiTct : finguli hominet beredibutejua deberentur. 

(^) Cum Stkbut et Pampbiliif cpmmfitt fcrroprQmhH Amt, non alter! Stlchus, alteri 

Pamphitnt 
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ARTICLE ,ni. 

Of the Nature^and Effects of Indivifthle Ohligations. 

5 L General Principles Concerning the Nature of Indivifthle Obli>» 

gations. 

t 322 ] indivifible obligation, being the obligation of a 

thing, or aft, which is not fufccptiblc of parts, either 
real or intelleftual, it is a neceiTary confequence, that when two 
or more perfons have contrafted a debt of this kind, although they 
have not contrafted it in foHdo, et tanquam correi debendi^ neverthe- 
lefs, each of the perfons obliged is debtor for the whole of the 
thing, or aft, that forms the objeft of the obligation ; for he can- 
not be debtor for a part of it only, fince it is fuppofed that the thing 
is not fufceptible of parts. 

For the fame reafon, when the perfon who has contrafted a debt 
of this kind has left feveral heirs, each of the heirs is debtor for 
the whole of the thing, as there can be no debtor by parts of a 
thing, which is not fufceptible of them, ea quee in partes dividi non 
pcjfunii foltda a ftngulis heredibus debenture L 192. de Peg. Jur. 

So, when the creditor of fuch a debt has left feveral heirs, the 
thing is due by the whole to each of the heirs, as it could Hot be. 
due in parts, not being fufceptible of them. 

C 323 ] indivifibility of obligation agrees with folidity ; 

but it differs from it principaliy in this, that in regard to 
indivifibility of obligation, each of the debtors is fo for the whole, 
on account of the quality of the thing due, which is not fufcep- 
tible of parts ; this indivifibility is a real quality of the obligation, 
which paffes with this quality to the heirs, and makes each of the 
heirs of the debtor, debtor for the whole : the charaiier of foli- 
dity, on the contrary, arifes from the a£k of the perfons who are 
each obliged for the whole, it is a perfonal quality, which docs not 
prevent their obligation in folido, from being divided amongft the 
heirs of each of the debtors in folido, who have contrafted it, and 
amongft the heirs of the creditor, in whofe favour it has been con- 
trafted : this is what Dumeulin lays down, with his ufunl energy : 
in correis credendi vel debendi qualitas diflributiva feu multiplicativa fo^ 


Pamphilni falvi poteA, fed dlmidic finiulorutn partes debentur. Ideoque eft fl 
qaii tut duM Sticbot aut duoa Pamphiloa dari premifit t aut commuDi duorum fervo ho- 
ainea deccm dare promi/it. Nam amUgua aoa eft deceaa hominea, quemadmodom 
decern denarii, atque utriufque rd dinudium duobut modia intelligi poteft j fed in nom- 
ait et olieo, u finmato et fimilibna, qua^m muni fpecie continatur, apparet hoc adorn, 
ttt numero dividator obiigatio s quatwut et caramodiut proaiflbii ftipulatoiibnfqoeeft. 

O z Mi 
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lidiy perfemlis ejly et non tranftt in heredes nec ad beredesy inter quos 
aEtive vel paffive dividiiur : fed qualitas folidi in individuis realts 
quia non perfonis ut ilia correorum, fed obligationi ipft et rei debita ad^ 
barety et tranfit ad heredes et ftngulorum heredum heredes ftngulos in 
folidum. p. 2 . n. 222. ^ 

- - Hence arifes another difference between indivifibility 

and folidity ; the latter not proceeding from the quality 
of the thing due, but from the perfonal aft of the co-debtors, who 
have each contrafted the entire obligation, they are debtors not only 
of the whole thing, but are fo likewife totaliter ; though the pri- 
mary obligation, which they have contrafted in folido, be convert- 
ed by its non-execution into a fccondary obligation, they are 
bound in folido for this fccondary obligation, as they were for the 
primary. For inflance, if two perfons are obliged in folido, to 
build me a hou^e in a certain time ; in cafe of the non-perfor- 
mance of this primary obligation, they will each be liable in folido 
to the obligation of damages, into which the primary obligation is 
converted. 

On the contrary, when the obligation is not in folido, but indi- 
vifible, as when fcveral perfons are obliged without folidity to 
fomething indiviCble ; in this cafe> the indivifibility only proceed- 
ing from the quality of the thing due, whicli is not fufceptible of 
parts, the debtors are indeed each of them debtors of the whole, as 
they cannot be debtors in part of a thing, wliich is not fufceptible 
ol^zxX&yfngulifoltdum debenty but not being obliged in folido, non 
debent totaliter \ aliud fly fays DumouHn, 3. 112. quern teneri 

ad totuniy aliud totaliter ; being debtors for the whole only on 
account of the quality of the thing due, which is not fufceptible 
of parts, if the primary obligation be converted into the fccondary 
obligation of a divifible tiling, dicfe debtors would only be bound 
each for his part. For inftance, if two men have obliged them- 
fclvcs without folidity, to build me a houfc, although they 
be bound each for the whole, as to the primary obligation, 
becaufe it has lor its objeft an aft w'hich Is not fufceptible of parts ; 
neverthclcfs, in cafe of the non-execution of this obligation, they 
will only be liable each for his own portion in the fecondary ob- 
ligation of damages, into which the primary one is converted, bc- 
caufc thefe damages confift in a fum of money which is divifible : 
it follows, that longe aliud ejl plurcs teneri adidem in folidumy et aliud 
tHigatknem ejfe individuam -y this is alfo one of the clefs of Dumou-^ 
tin. ibid. 

The fame obfopration applies with refpeft to feveral creditors, 
or the feveral heirs of one creditor, of an indivifible thing ; they are 
creditors of the vrho\Oyf$nguKsfolidum debetury but they are not fo 

totaliter f 
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totaliter^ as the creditors in folido arc, who arc called ^^ correi credendi^ 
it allud ejl plurihus deberi idem in folidum^ aliud obligationem ejfe indw 
viduam^* all this will be more clearly explained in decurfu^ in the 
following paragraphs. 

E 325 ] principle, that aliud ejl^ dAere Mum^ aliud 

ejl debere totaliter^ it follows, that an indivifible obligation 
may notwithftanding be fufccptible of retrenchment. For inftance, 
if my relation, by his will, has charged me with a legacy of a right 
of fervitude over my eftate in favour of Peter^ and there only re- 
mains in the fucceflion, after all the debts are difeharged, the fum 
of two hundred, and this right of fervitude be worth three 
hundred pounds, though the legacy and the obligation which rc- 
fultsfrom it be indivifible, the right of fervitude, which is the objeft 
of it, being indivifible, ncvcrthelefs, as I am not fubje£l to this 
obligation, totaliter^ but only to the amount of the two hundred 
pounds, which 1 received as the nett produce of the fucceffion, 
this legacy and obligation, although indivifible, would be fubjed to 
retrenchment, not indcetl with refpe£t of the thing itfelf, which is 
bequeathed, and which is not fufccptible of parts, but with refpedt 
to its value j therefore I (hould owe to the legatee an entire right 
of fervitude, but fo that he could not demand it without account- 
ing to me for the fum that it is worth more than the two hun- 
dred pounds, to which amount alone, I am chargeable with the 
legacy. Arg, L 76. (a) jf. de Leg. 2. 


5 II. Of the EffeB of the hidivifthility of Obligations^ in dando aut in 
faciendo, nxiith refpeef to the Heirs of the Creditor. 

L 3^6 ] obligation is indivifible, each heir of the 

creditor being creditor of the whole thing, it follows^ 
that each of the heirs may demand the whole thing from the 
debtor. 

For inftance, if any one has engaged in my favour to grant, or 
procure me for the ufe of my eftate, a right of paiTage over his 
or over any other neighbouring eftate, this right being indivifible, 

(<) Cum fillus divlSi tribunalibus aftionem inofficiod tei^amenti matris pertuliflet, atque 
ita varis rententise judicum cxticiflent, heredem, ^ui iilium viccrat, pro partibus. quai 
•Hit coheredibiiB abKuiit fiUut, non habitoturo praecepcioocs Tibi datas, non magis quant 
ccieros legatarios a^iones, conllitit Sed libertatei e* teftamento competere placuit, cuni 
pro parte fiUus de ceftamento matris litigafiec : quod ron exit trahenduin ad fervitutes, 
qu« pro parte minui non poflfunt. Plane petetur Integra fervltus ab eo, qui ftlinm vicit : ' 
partii autem •ftimatlo reftitultur ; aut fi paratus eiitfiliui pretio fervitutem pr«bete^ 
doll fummovebitur exceptitoe legatarius, £ non oiFerat partis KftinatiojigiB. cscfflolA 

fcaicttUgSiFricUw. ’ ' 


03 


each 
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each of my heirs may inftitutc a demand for the whole againftthc 
debtor. /. 2. § de verb. Ohiig. {a) 

So, if any one engages to make me a pifturc, or to build me a 
houfe, each of my heirs may demand of him to make the whole 
pifbure, and to build the whole houfe. 

But as each of my heirs, although creditor of the whole 
thing, is not creditor totalitery if upon the demand of the whole 
by one of my hei/s the debtor, for want of executing his 
obligation, is condemned in damages, the condemnation in 
favour of this heir will only extend to that proportion of the 
damages for which he is heir \ for although creditor of the 
whole, he is neverthelefs only creditor as my heir for part ; 
if he has a right to demand the w*hole thing, it is bccaufe the 
thing cannot be demanded in parts, not being fufceptiblc of 
them i but the obligation of this indivifible thing, being con- 
verted by the ncJn-cxecution of it, into an obligation of damages, 
which is divifible, my heir in part can claim no greater (hare of 
the damages, than the part for which he is heir. /. 25. J 9. ff. 
Fam. Ercifc. 

In this refpeft, the heirs of the creditor of an indivifible debt 
differ from the creditors in folido, wlio arc called correi ardendi / 
each of the latter being creditors not only of the whole thing due, 
but alfo totnliter : if upon the demand of the creditor, the debtor 
docs not fulfil his obligation, he muft be condemned to the” cre- 
ditor for the whole damages. 

P From this principle, that the heir in part of an indi- 

^ ^ vifible debt, though creditor of the whole thing, is not 
fo totaliter ; it follows alfo, that he cannot make an entire releafe 
of the debt, which a creditor in folido might. /. 13. § 12. de 
Accept, {b). 

Therefore, if the creditor of an indivifible debt has left two heirs, 
and one of them has made a releafe to the debtor fo far as con- 
cerns himfelf, the debtor will not be liberated as againft the others. 
Neverthelefs, this releafe will have an The other heir may 

indeed demand from the debtor the entire thing, but he can only 
do it by offering a moiety of the value of the thing : for the thing 
due, though indivifible in itfelf, has, neverthelefs, a value which is 
divifible, and to which rccourfc may in this cafe be had \ this is 
a modification which in fuch a cafe is made of the indivifibility 
of the debt. 

(0^. Si diviSoaem res promitTa non reciplt, veluti via : heredes protniiTorii iinguli in 
folidum teneotur, ex qu0 4 )uidem accidere Pomponius ait utet fiipulatoris viae, vel itinerls 
beredet fing oli in (blidam habeant aAioneni. 

(b) £x plttxibui reit ftipulaodi fi anus acceptnin fecerit, iiberatlo contiogit io folidum. 

It 
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It would not be fufficient for the debtor to offer to him who has 
not relcafed his right, the half of the price of die thing due •, for 
the heir is creditor of the thing itfelf, and one co-heir cannot, by 
releafing his own right, prejudice that of the other ; this is what 
Dumoulin lays down Tr. de divid. et individ. p. 3. //• 189. Stipu^- 
iator fervitulis reiiqutt duos heredeSy quorum unus accepio fecit promif 
fori. Debet alteri heredum iotam fermiuUm fed non totalitery ut pote 
deducenda ajlimaiione dimuVue pnriisyfed cujus ejl eleclio P breviter dico 
creditorisy videlicet alterius hei'edisy quia colder es etiain vendendo et pre-^ 
tium recipiendo noccre tion petuity tnf in refujione pretiiy ft hie heres 
mLult jus fuum vendere : igitur gratis remittendo non potejl in plus 
UGcere. 


I 328 ] 


The fame rule fliould apply when the debtor, as to one 
moiety, becomes heir of the creditor : the other may de- 
mand from him the entire thing, ofiering to account for the moiety 
of the value. 


P ^ _ Every thijig which we have faid of feveral heirs of the 

creditor of an indivifible debt, may be applied with regard 
to feveral creditors not in foiido, in whofc hivour a like debt has 
hecn coutraftetL 


§ 111 . Of the JifecI of Indivfthle ObltgaticnSy in dando aut in fa- 
ciendo, '//.{' reJpcR to the Heirs (f the Debtor. 

- When the debt is Indivifible, each of the heirs of die 
L 330 J . , . 

debtor, being debtor for the whole thing, it follows, that 

the creditor may inftitute a demand againft each of the heirs for 
the whole j but as he is not delnor for it tolaUtery but only as heir 
of the debtor In part, and jointly with his co-hdrs, it alfo follows, 
that being affigned he may demand a flay of proceedings in order 
to have his co-heirs incliuled in the caufe, and ought not to be 
condemned alone except in default of requiring to have them in- 
cluded. 

Dumoulin founds this dccinon on the law 2. § 23. ff. de Leg. 

Sf in opere ci vital is factendo relic! twt ftty unumquemque heredem in 
folidum teneri D. Marcus et Verus ProcuLt referipferunt tempus tamen 
coheredi Proculafjiuam Procula %fOfari defideravit ut fccum curaret opus 
fieri prejliterunty intra quod mittat ad opus faciendum j pflquam folam 
Proculam voluerunt factrcy imputaturam fumpium ceberedi.*^ Du-, 
mouliny p. 3, n. 90. 55* 1 04. p. 2. n. 4^9. ct feq. 

In this rcfpc£k thefe co-heirs difiFer from perfons obliged together 
ill folido, who aye called cor ret debendiy each of whom owes, tot am 
rem et totaliter ; and are confequently not allowed to demand a ftay 
pf proceeding in order to have their co-^debtors included in the 

O 4 caufe 
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' caufe (except as a matter of favour, which however is always 
allowed) but arc obliged to pay as fooii as they are judicially re- 
quired, and can only demand from the creditor a cellion of his 
a^lions againft the others after difeharging the debt. Dtmoulin 
eftablifhes this difference,/. 3. 107. 

j- j Further, when the heir, who is afligned by the creditor 
of an indivifible debt, is only heir for a fmall part, and 
there is an heir for a greater part, as, if in the cuftomary Provinces 
of j4njouy Touratne^ and fome others, the creditor affigns a younger 
brother vrho is only heir for a fmall part, the elder brother of a 
noble family being the principal heir in this cafe, the heir affigned 
may not only demand a ftay of proceeding, in order to affign bis 
co-heirs, but he may alfo demand that the creditor himfclf fliall 
proceed againft this principal heir, the younger offering to con- 
tribute to the demand. Dumoulin^ ibid* «. 105. 

C 33 ^ 1 For the reft, as to the effe£l: of an indivifible obliga- 
tion, in dando yel in faciendo^ with refpetf of heirs of the 
debtor, we muft diftinguifti witli Dumoulin three cafes : t itlier the 
debt is oftfucb a nature, that it can only be acquitted by the par- 
ticular heir of the debtor who is afligned, or may be acquitted fc- 
paratcly either by him who is afligned, or by each of his co-heirs, 
or it is fuch that it cannot be difeharged but by tlie whole con- 
jointly. 

We may adduce, as an example of the firft cafe, the debt of a 
right of profpeft, or of pafiage which the deceafed has promifed 
to impofe upon one of his eftates that has fallen by tlie divifion 
to one of his heirs 5 it is only this heir, to whom the eflate has 
fallen by the divifion, who can difeharge this debt, becaufe a fer- 
vitude can only be impofed by the proprietor of the eftate ; in this, 
cafe he alone will be condemned to afford the right of fervitude, and 
he may be compelled fo to do by a fentence, ordaining, that in his 
default to do fo, the fentence itfelf fliall avail as a fufficient title, 
Dumotdifjy /. 3. 100, faving his recourfe for indemnity againft 

his co-heirs, if he has not been charged by the partition with the 
acquittance of this debt. 

^ 333 ] may adduce, as the firft example of the fccond cafe, 

the debt of a like fervitude, which the deceafed had en- 
gaged to procure in the eftate of a third perfon j the thing which 
is the objeft of this obligation is indivifible, and by its nature may 
be acquitted feparately by each of the heirs of the debtor ; for it is 
poffiblc for each of them to agree with the proprietors of the eftate, 
in which tlie deceafed has promifed Ins creditor to proc ure him a 
right of fervitude ; the creditor may then demand this right of fer- 
\ 4 tudc in the whole, from each of the heirs of the debtor, fince this 

right 
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right being indivifible each of them is liable for the whole 5 but aft 
this heir, though debtor for the right of fervitude for the whole, is 
however not liable totaliter^ and is liable for it conjointly with his co* 
heirs, he may demand a (lay of proceeding, to have them included in 
the caufe, fo that he and the other heirs jointly may procure to the 
creditor the riglit of fervitude, or in default of fo doing, they may 
all be condemned in damages ; and being fo condemned, they will 
only be liable for their parts, bccaufe this obligation of damages is 
divifible. 

But if he negleds to require that his co-heii^ be include 
ed, he will be condemned nione to procure the right of fervi- 
tude ; and in ilefanlt of this he will be fingly condemned in 
damages, fiving liis rccourfc againlt Lis co-heirs. DumouUn^ 
p, 'l. n. 175, for, Inning neglcdled to require that they ihould 
be incliulod, he ought fingly to be fubject to the condemnation 5 
he is liabie in this cafe, qmfi ex faBo proprio rt non tantum qui^ 
heres, 

Obferve, tlrat this condemnation of damages fliould take place, 
even when the heirs of him who promifed this fervitude, are ready 
to purchafe it from the proprietor of the edate, upon which the 
deccafed promifed to impofc it, and the proprietor refufed to grant 
it at any price whatever*, for, as we have feen elfewhere, it is fuf- 
ficient to render the obligation valid, and to give a right to dam- 
ages!upon the non-performance of it, if the thing be in itfelf poffiblc, 
although it be not in the power of the deceafed who has pro- 
mifed it, or of his heirs *, the perfon who has contradfed the obli- 
gation mud blame himfeif for having raflily engaged for die z€t of 
a third perfon. 

A fecond example, is the obligation Mdiich I may have contradled 
with any one, to build a certain edifice upon his land ; this obli- 
gation is indivifible ; the creditors may conclude ngainft each of 
my heirs, requiring him to be condemned to build the entire edi- 
fice ; but as each of my heirs, altliough debtor for the entire con- 
drudlion of the edifice, is ncverthclefs not debtor in folido, he has 
a right to require that his co-heirs be included in the caufe, that in 
default of their fulfilling this obligation, they may be condemned 
in damages, each only for his own hereditary part. 

For the reft, thofe who were ready to concur in it, will not be 
Icfs included in the judgment, than thofe who refufed to do it, fav- 
ing their rccourfe among thcmfelves, becaufe each of them is 
obliged to build the entire edifice, and it is a thing which each of 
them may do feparately. 

If one of my co 4 icir 8 , ailigned for the conftruftion of the entire 
edifice, does not require his co-heirs to be included in the caufi*. 
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he may be condemned alone in damages for the whole, in cafe of 
the non«execution of the obligation ; as it is his own fault not 
to have affigned his co-heirs. 

- It remains to fpeak of the third cafe, in which the 

^ ^ indivifible debt can only be acquitted, jointly by all 

the perfons obliged ; we may adduce, as an inftance, the cafe, in 
which a perfon by a tranfaftion obliges himfelf in your favour to 
aflign you a right of palTagc upon his eftate, to go to yours in a part 
to be appointed by him : if he dies before the accomplifliment of the 
obligation, and has Ieft|feveral heirs, amongft whom this eftate is 
held in common, the obligation of impofmg the right of paffage 
to which they lucceed, is in indivifible .obligation, wdiich can only 
be difeharged jointly by them all ; as a right of fervitude cannot 
be impofed upon an eftate, but by all thofe who arc proprietors of it. 
/. 2 . de Serv> /. 1 8.^. Comm. Prad. 

In the cafe of this kind of obligation, if one of the heirs de- 
clares that he is ready, as far as is in his power to accompHfti the 
obligation, and tliat tlie accomplifliment of it only depends upon 
the other heir, he only who refufes ought to be condemned in the 
damages refulting from the non-execution ; for he that offers is 
not in default. DumouHfiy ibid.p. 3. n. 95. 

But if a penalty had been ftipulated in cafe of the non-execution 
of the obligation, the co-obligor, or co-heir, who was not in de- 
fault, would neverthclefs be fubjeft to his part of the penalty, for 
the default of the other, twn immediate^ ftd ejus oceafiom et tanquam 
ex conditionis evening as in the cafe of divifible obligations, faving his 
recourfe againft his co-obligor. 

P - Obferve, that the law 25. § 10. ff. Pam. Erdfi. docs 
not contain any thing contrary to the diftinefions wdiich 
we have made: for, as DumouUn remarks, p. 3. //. 99. this text 
does not fuppofe, that one of the heirs of die debtor of an indivifi- 
ble thing, fliould be alw^ays and indifcriminately bound to pay 
the value of the wdiole, in cafe of the non-execution ; but only 
decides, that in the cafe in which he would be bound for it, as, if 
he had omitted to have his co-heirs included in the caufe, who 
were liable as well as himfelf, he has the a£Hon familia ercifaoidie^ 
againft them to account to him fordieir proportion. 

§ IV. Of the Effect of Indivifible Obligations in non faciendo. 

r 226 1 “y obliged, in favour of another, not to 

do any thing, if what he obliges himfelf to do, is any 

(«} Unui ei dominii conunaaittm, cdium fervitotem I'mponere non poteft. 

7 «tlung 
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thing indivifible, if he obliges himfelf to his neighbour, not to 
hinder him from paffing through his eftates, the contravention of 
any one of his heirs gives a right of aftion to the creditor againft 
all the heirs, that they may be prohibited from fuch contravention, 
and that they may be condemned in damages, with this difference, 
that he who has contravened the obligation, ought to be condemn- 
ed for the whole, quia non tenetur tantum tanquam heres^ fed tanquam 
ipfe^ et ex faElo proprioy and that the other heirs Ihould be condemned 
for the part only for which they are heirs, and faving their recourfe 
againft him who has been guilty of the contravention, that he 
may be bound to pay in their difeharge, or to indemnify them, if 
they have been already obliged to pay : they are not like the heir 
who has contravened the obligation liable in folido, but only for 
their hereditary part, quia tenentur tantum ut heredes. It is in this 
fenfe that Dumoulin teaches us to underftand the law 2. § 5.^. de 
verb. Obiig. Si Jlipulatus fttero per te non fieri ^ neque per heredem 

tuum qtiominus mihi ire agere iiceat et units ex pluribus heredihus pro^ 
hibueritf tenentur et coheredes ejus^ fed familia ereifetmdee repetent ab 
eo quod prejliteiint. p. 3. n. 168. et feq. For the reft, fo far as 
refpefts the creditor, thofe who have not contravened the engage- 
ment, are bound for their parts of tlic damages arifing from the 
contravention of their co-heir, and int his obligations in non faciendo 
differ from thofe in fadendoy for when the obligation confifts in 
doing fomething indivifible, which cannot be done feparately by 
each of the heirs of the debtor, but which fliould be done by both 
together, and one of the two prefents himfelf to do it, whilft the 
other refufes to concur, we have feen n. 334, that, according 
to the opinion of Dumoulin^ the creditor had no action againft 
him who was not in default, but only againft him who had re- 
fufed, 

The reafon of the difference is, that it is the default of the debtor, 
which is the caufc of adlion in obligations in faciendo : whence it 
follows that it cannot be maintained againft him w^ho is ready, 
quantum in fe ejl^ to fulfil the obligation, and who confequently, 
is not in default ; on the contrary, in obligations in non faciendo^ 
it is the adi itfelf from which the debtor has promifed that he and 
his heirs would abftain ; therefore the a£k of one of the heirs 
induces a right of aflioii againft all : it may be fuppofed that 
fuch was the intention of the contradling parties, becaufe other- 
wife he, in whofe favour the debtor obliges himfelf not to do any 
thing, would not have a fufticient fccurity, and it would often 
happen that when one had done what it had been ftipulated fliould 
not be done, he could not proceed againft any one for want of know- 
ing by whom it was done ; as it is often difficult, when the thing 

has 
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has been done, to know who has done it, whereas 1 in obligations 
which confift in doing any thing, it muft be known who is in de« 
fault on account of the judicial interpellation. 

^Dumtmlin^p. i. n, 27. allows the exception of difcuflion, to the 
heirs who have not eontravened, by which they may oblige the 
creditor, in the firft place, to proceed difcuter) at their riiks 
againft the one who has contravened the obligation.. 

CHAP. V. 

Of Penal Obligations, (a) 

• ^ A penal obligation, as we have already fccn, is that 

which arifes from the claufe in an agreement by which 
a perfon, in order to affure the execution of a primary engage- 
ment, obliges himfelf, by way of penalty, to fome other thing in 
cafe of the non-performance of fuch engagement : thus, if you 
lend me a horfe for a journey, and I engage to return him fafe 
and found, and to pay you fifty piftoles if I do not do fo 5 this 
obligation, which I contra£t; to pay you fifty piftoles in cafe I do 
not return him, is a penal obligation. 

To treat this matter with order, after having ftated, in the firft 
article, the general principles refpeding the nature of penal obli- 
gations, we (hall fee in the fecond, in what cafes the penalty is incur- 
red ; we (hall examine, in the third, whether the debtor can, by 
partially difeharging his obligation, avoid the penalty as to part : 
wc fliall confider, in the fourth, whether the penalty is incurrcd|for 
the whole, and by all the heirs of the debtor by the contravention 
of one of them ; and, in the fifth, whether a contravention againft 
one of the heirs of the creditor caufes the penalty to be incurred 
for the whole, and in favour of all fuch heirs. 


ARTICLE 1. 

(f the Nature of Penal Obligations. 

Firjl Principle. 

A penal obligation being in its nature acceflbry to a 
^ primary and principal obligation, the nullity of fuch prin- 

cipal obligation, neceflarily induces the nullity of the other ; the 
aeafon is, that it is the nature of every acceilbry that it cannot 


(0) See Appendix, Ne. XXL 


fubiift 
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fttbfill without its principal* quum caufa prineipeUis tun eonjtfiit^ ne 
ta quidenty qua sequuntur locum ebtinentf law 129. § de Regal. 
Jur. Befides, the penal obligation being the obligation of a pe- 
nalty ftipulated, in cafe of the non-performance of the primary 
obligation, if the primary obligation is not valid, the penal obliga- 
tion cannot take place, as there can be no penalty for the non-per- 
formance of an obligation, which not being valid, neither could 
nor ought to be executed. 

The law 69. ff, de verb. Oblig. affords an example of our de- 
cifion : you promife to give me a certain flave, not knowing of his 
death, and to pay me a fum of money by way of penalty, in cafe 
you fail to do fo ; Ulpian decides that the obligation for the pe- 
nalty is no more binding than the principal obligation which can- 
not be binding becaufe it is impoffible. Si homo nwrtuus Jifti non 
potejl^ nee poena ret impoJTthiHs committetur ; quemadmodum Ji quis 
Stichum mortuum dare JlipnlaiuSyJt datus non ojfet^ paenam Jlipuletur, 

P - This principle, that the nullity of the primary obll- 
gation induces that of the penal obligation, is fubjeft to 
an exception in the cafe of an obligation, in the acxompUlhment of 
which, the perfon wdth whom it is contrafted has not any ap- 
preciable intereft ; as, cum quis alterijlipulatuseji. We have feen 
above n. 54, that fuch an obligation was null ; nevertlielefs, the 
penal obligation, which is added to it, is valid : alteri Jlipulari tiemo 
potejf : plane f, quis velit hoc faeere^ paenam Jlipulari conveniet ; ut nifi 
ii'h facium fit ut ejl comprehenfuniy cemmittatur poena Jlipulatio etiam 
cuju: nihil inter Jl^ &c. Jifit. Tit de Inut. Stip. § 1 9. The reafon 
is, that the principal obligation is only null in this cafe, becaufe the 
debtor may contravene it with impunity, the perfon with M^hom it 
W'as contracted not having any claim for damages in cafe of non- 
performance : the penal obligation purges this defeft by taking 
away the impunity. 

So, though one man cannot enter into a valid undertaking for the 
aft of another, the penal obligation, added to an agreement by which 
any one has promifed for the aft of a third perfon, is valid, be- 
caufe tlie penal claufe fhews that the perfon promifiiig, did not 
(imply intend to promife for the aft of another, but pcrfonally en- 
gaged to procure the aft to be done ; and confcqucntly he pro- 
mifes non de aliOffed de y?, n. 56. 

Frain, in his colleftion of the arrets of the parliament of Brit^ 
ianyj adduces one of the 12th January 1621, which was decided 
upon this principle. Tlie relation of a canon, who had given 
offence to the bi&op of St. Maloes, had promifed the biftiop that 
the canon (hould not appear in that city for four menths, 4nd in 

cafe 
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cafe of contravention engaged to pay the fum of 500 livres. The 
cafe having happened, it was judged that the contravention was 
valid, and that the penalty had h^cn incurred. 


Second Principle. 

P - The nullity of the penal obligation does not induce 
that of the primary. The reafon is, that the acceflbry 
cannot indeed fubfift without the principal, but the principal may 
fublift without the acceflbry, and is no wife dependant upon it, 
/. 97-^. de verb. Oblig. Sijlipulatus fum te nijt fieteris hyppocentau^ 

rum dariy perinde erit atque ft ie fjii folumtnodo Jlipufatus ejfem ; 
and as Pauius {zys in the law 126. § 3. Tit. deiraStd fecuttdd 
' JUpulationCy prior manet utilis. 


Third Principle. 

C 34^ 3 objeft of the penal obligation is to aflurc the 

execution of the principal. Therefore it fliould not 
be prefumed that the parties have intended either to make it ex- 
tinguifli the principal obligation, or to found the principal obliga- 
tion upon it. /. 122. (a)§ 2 »jf. de verb. ObUgationibus. 

Therefore, where the penal obligation attaches from a default In 
executing the principal, the creditor may, inftead of enforcing the 
penalty, proceed upon the principal obligation, (i). /. 28.^. de Acl. 
Empt. 1 . 122. § 2 .ff. de verb. Obi. pfijfm. 

When the parties who llipulate that a certain fum (hall be paid, 
upon the non-performance of an anterior obligation, intend that, 
in cafe of default, nothing (hall be paid but the fum fo agreed 
upon, this is not a penal ftipulation ; the obligation which refults 


(n) Flaviof Hermei hominein Siichum Manumtflion>i caufa donavit, et hade eo fti- 
pnlttmeft : Si hominem Stichvm oc avo acxtur, c^uem hac die tibx dona- 

TIONIS CAUSA MANUMISSIONISQUS DEDl, A TE HI.RFDEQUE 7UO MANUMI&SUS 
VINOICTAQVE L I BEE ATU S N ON ERIT.’ QUOD DOLO MALO MEO NON FIAT; KflSM. 
NOMiKi QUiNQVACiNTA DABf, (lipuiatus td FUvius Hermes, fpopondit Claudius: 
^ucro, BQ FUtittt Hermes Claudium de liberute Stichi conveniie potefl ? Rerpondit 
nihil proponi, cur Don poteff. Item (junro, an fi Flavii Hcrmctit b«rei a Claodil h«rede 
pnoam TuprarcripUm petere roluerit, Claudii hceres liberute Sticho praiflare poflit ut pcena 
libcretur f Iteoaquaero, 6 Flavii Hermetti baeres cum Claudii haerede ex caufa Tupraferipta 
aolit Bfere, an nibilomlnut Sticho libertat ex eonventione. ^uie fait inter Hermetem et 
Claudium, ut ftipoUtione fupraferipu oacaditur, ab b«rcde Claudii praeftari debeat ? Re- 
fpondit debere. 

Pnadia mibt vendidifti { Sc convenlc ut aliquid facerem $ quod fl non fectflem, 
F«ntm prumifi, Rerpondit, vendttor, antequam penam ex ftipulato peut, ex vendito ageie 
poteft *. fi confecutua fuerit, quantum pcenm nomine fiipulatui eflet, agentem ex fiipu- 
doli mali exceptto fommovebit, fi ex flipulatu pttnam confecutui fuerit ipib jure e« 
tendim agtit sqb pomrlt t oifi in id, qnod ^ii ejus ioterfoedt, Id fieri. 


from 
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from it is not a penal obligation, but as much a principal obliga- 
tion as the firft, of which the parties intended to make a novation : 
it is this kind of cafe which is mentioned in the law (a) 44. 
ie Obi. Aa. 

Upon the queftlon, whether the parties intended that there 
fliould be fuch a novation, fee Part 3, ch. 2, Art. 4, $ 2. 


Fourth Principle. 

- This penalty is ftipulated with the intention of indem- 

^ nifying the creditor for the non-performance of the 
principal obligation; it is confequently compenfatory of the da- 
mages which he fuffers from fuch non-performance. 

Hence it follows, that he ought in this cafe to eleft, either to 
claim the execution of the principal obligation, or the penalty; that 
he ought to be fatisfied with one of them; and that he cannot exaA 
both. 

However, as the penal obligation cannot invalidate the principal, 
if the penalty which the creditor has received for the non- 
performance of the principal obligation is not a fuilicient indemnifi- 
cation, he may ftill demand damages refulting from the non- 
performance of the principal obligatioui, making an allowance and 
deduction for the penalty which he has already received; this is the 
dccifion of the laws, 28 ff. {b) De Aa. Empt. 41 (c) luf ^2 {d) 
jf. pro foe to. 

But the judge ought not too readily to liften to the creditor, who 
pretends that the penalty he has received was not a fuflicient in- 
demnification for the non-performance of the agreement; for the 
parties having, by fixing the penalty themfelves, regulated the da- 
mages that may refult from the non-performance of the agree- 
ment, the creditor, by demanding greater damages, feems to a£l in 
oppofition to an eflimation, which he himfelf has made, and this 
ought not to be allowed, at leail uniefs he has proof at hand, that 
the damage fufiained by him exceeds the penalty agreed upon ; as 
in the following cafe, if a tradefman lends me his caravan upon 
condition that I fliall return it by a certain day, when he will have 
occafion for it to carry his goods to a particular fair, under the 

(<i) Si navem fieri ftlpuUtuirum, Sefinonfircens, centum ; videndam utrum doas ftl- 
puUtionet fint, puralc conditionalii & cxifieni frquenus conditio non totlac prl<^rem j an 
vero iransferat in fe, Sc tjuaii aovatio prior ia fiat f quad magis verum eft. 

(^) See fupra, No. 341. 

(c) Si quis a focio pcanam ftipulatua fit, pro focio non aget, ft tantundem in panam 
fit, quantum ejut interfuit. 

{d) Qjjod fi ex ftipulattt earn confecutui fit, poftea pro focio agendo, hoc minua accl- 
plet, penis ci in fortem impucata. 

penalty 
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penalty of 30 Hvres in cafe of my failing to do fo ; he may refufe 
taking the 30 Hvres as a fatisfaftion, if he has proof at hand that 
he waa (^liged to hire another carriage for 50 livres^ and that that 
was the common price at the time when' I ought to have returned 
him his own. 

Asa penal claufe does not deprive the perfon who has 
L 343 J ftjpuiated the penalty of the aftion arifing from the 
principal engagement, neither does it deprive him of his exceptions 
arifing therefrom. 

For inftance, if I have agreed with a minor, who is now arrived 
at his majority, that he (hould not impugn the fale of an eftate 
which he made to me during his minority, and I have ftipulated 
with him by way of penalty a certain fum in cafe he contravenes 
the agreement 5 if he afterwards proceeds againil me by letters of 
lefciffion to fet afide the alienation, the penal claufc inferted in our 
agreement will not hinder me from oppofing againft his demand 
the fin de non-recevoir^ or eftoppel, which refults from the principal 
engagement contra^^ed by our agreement, that he will do no in 
oppofition to this alienation. But as the perfon who has ftipulated 
the penalty cannot take both the penalty and what is included in the 
principal engagement, if I take advantage of the fin de non^recevoir^ 
and get the demand declared to be inadmilfiblc,^! can no longer 
demand from Iiim the penalty which I ftipulated for, and vice 
verfii if I have exa£led from him the penalty, I (hall not be 
allowed to take advantage, the fin de ncn-frcnKfir, as may be col- 
le&ed from the law, (^i) 10. § i. de part. 

The decifion of this law has nothing contrary to that of the law 
{b) 122. ^ 6 * de verb, oblig, adduced infra in the following ar- 
ticle, N® 348, when you have agreed with me after having aU 
tained your majority, that you would not impeach the fale of an 
eftate made to me in your minority, under a certain penalty, the 
obje£i: of this agreement is to procure me the liberation from the 
refeifory a£iion which you have againft me; therefore, byoppoftng 
to you the fin de non-recevoir which refults from this agreement, 
and by thus pr-ocuring a declaration that your a£lion is inadmiftible, 
1 have procured a liberation from fuch aClion, and can no longer 

(tf) Si pa£}o fubjedia fit pcenae ilipulatio, quatritur, utrum pafti excepiio locum habeat, 
an cx ftlpuUttt ? Sabinusputat, quod eft veriui, utraque viauti pofTe, prout elegerit 
qui ftjpqlatut eft $ ft tamca ex caafa padU except'iooe uuiur, cquum eric accepto eum 
ftipulationem ferre. 

(A) Duo fratres heredicatein inter fe diviferunt, & caveruot fibi, mbit fe elbntra ram 
etmifmm \ ^ fi eofUre fttis Jtciffet pmnam alter akeri framipt i poft morttm ilte- 

riuft : qui fuptrvixit, petit ib heredlbtts ejui bereditatem, qua& ex caula ftdet commifi 
fibt \ patre reU£bi d^ebiMi tk adverfut eum proaeociatuiu eft, qu^fi de hec qttoque 
traafadum fuiiTec : qoeficom eft, an posaa cemmifla eftet ? ILcfponditf petoam fecunduoi 
ea, quae proponiuUur, cenniftaai. 

demand 
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demand the penalty from you^ otherwife I (hould at the fame 
time have both the thing and the penalty, which cannot be; fuch 
is the law, 10. § i. de pact, which we have juft adduced ; that 
of the law 122, which isoppofed to us, is very different. Upon a 
partition which is in itfelf valid and not fubjeft to any rcfcifory ac- 
tion, but under the apprehenfion that a law-fuit, although ill- 
founded, may pofTibly be inftituted, we agree not to contravene the 
partition under a certain penalty; the object of this agreement is not, 
as in the preceding inftance, to procure me a liberation from a re- 
feifory aftion, for you are not intitlcd to any fuch; the only obje£l: 
is not to be involved in a law-fuit; therefore, if you inftitutc 
any aftion, although it is decided in my favour, the penalty will 
attach: for as the only objeft was the avoidance of a law-fuit, 
and as you have engaged me in one, though ill-founded, you have 
deprived me of that objtdt, and therefore the penalty will attach. 

- - Our rule, that the creditor cannot, at the fame time, 

\ O A A I 

have both the principal and penalty, is fubjecl to an 
exception, not only when it is exprefsly faid in the penal claufe, 
that if the debtor docs not accomplifh his obligation, the pen- 
alty (hall be incurred and due, Mdthout prejudice to the princi- 
pal obligation, which is exprefled in thefc terms, raio manenfe 
paEloy /. 16. («/) ff. de iranf. but alfo, whenever It appears that the 
penalty is ftipulatcd for the reparation of what the creditor may 
fuffer, not from the abfolute non-performance, but merely from 
the delay in the execution; for, in this cafe, the creditor who has 
fullered the delay, may take both the principal and the penalty. 


Fifth Principle. 


^ - Tlie penalty ftipulatcd in cafe of the non-pcrformancc 

of an obligation may, when exceffive, be reduced and 
moderated by the judge. 

This principle is dcducible from a decifion of DumouUn in his 
treatife de eo qmd interejl^ n. 159 Isf feq. the foundation of it is, 
that the penalty is in its nature a fubftitutlon for the damages 
which may be claimed by tlie creditor, in cafe of the non- 
performance of the obligation; then, fays he, as the judge 
(hould reduce the damages claimed by the creditor when they amount 
to an exce(rive fum, and the law Cod. de fent. qua pro eo quod 


(«) Qjii fidem lic'tse traoradVionti rupit, non excef^ioae tancum fummwebitur fed el 
paenam, ^uam fi contra pltcicuis iccetic, racn mtacMf pafto ftipulaatt refte promirerat, 
praeUare* cogetur. 


Vot. I. 


intereji 


P 
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inteH/i prof (a) docs not allow them to exceed double the 
value of the thing which was the objeft of the primary obliga- 
tion ; in the fame manner, when the penalty flipulated in lieu 
pf damages is exceffive, it ought to be reduced : for although the 
penalty may in faft exceed the fum to which the damages amount, 
and may dven be due in a cafe in which the creditor would not be 
fubje£l; to any damages at all, becaufe it is ftipulated to avoid any 
difcuflion of what damages the creilitor has really fuffered ; but 
being ftipulated in lieu of damages. It is contrary to its nature to 
be carried beyond the limits which the law refpefting damages 
preferibes; if the law above cited rellrains them, and docs not 
permit their being claimed ultrit duplt/m^ even wdicn the noii-pcr- 
formance of the contraft, may in fadl have occafioned a greater 
lofs, fo that the creditor verfatur ;;; damm ; a fortiori^ the judge 
ought to moderate the exceffive penalty, to wdiich the debtor has 
inconfiderately fubmitted, when the creditor has fuffered no lofs, 
or one'’much below the penalty flipulated, and confequently certat de 
lucro captando 5 laftly, Dutnoulin founds himfclf upon the text of 
die faid law cod de fent^ pro to quod interejl^ which in the 
generality of its terms feems to include conventional, as well as all 
other kinds of damages. 

A^ion is of a contrary opinion to that of Dumoulin^ and decides that 
a conventional penalty ftipulated by way of damages is not fubjctl 
to any moderation j it may be faid, in favour of his opinion, that 
there is a difference between conventional damages, and damages 
which are not regulated by the contracl \ in regard of the latter, it 
is very true, that the debtor in contracling a primary obligation is 
deemed to have contrafted a fccondary obligation of the damages 
which may rcfult from the non-pcrformance of it \ but it may be 
prefumed, that he did not intend to have obliged himfelf in im^ 
nunfumy but only intra jufum modum, and fo far as the fum to 
which it was probable the damages might amount *, but the fame 
cannot be faid of conventional damages j for ubi cjl evidens voluntas^ 
non relinquiiur preefumptioni locus ; however exceffive the fum fti- 
pulated by way of penalty, in cafe of the non-performance of the 
agreement, may be, the debtor cannot difpute his having intended 
to oblige himfelf to that extent, when the claufc of the contrail is 
exprefs. Notwithftanding thefe rcafons, the decifion of Dumoulin 
feems more equitable; when a debtor fubmits to an exceffive pe- 
nalty, in cafe of the non-performance of his primary obligation^ 
diere is reafbn to prefume that he was induced to do fo under 
a falfe confidence, that he (bould not fail in the performance of the 


(«) Thif law 2 i iatknod In the note to n* 164, fuprg, 

6 


primary 
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primary obligation^ and fuppofed himfelf to engage for nothing 
by fubmitting to it, and that he would not have fubmitted to it, if 
he had fuppofed that the penalty could have been incurred \ and 
therefore that the confcnt which he gives to the obligation of fo 
exceilive a penalty, being founded upon error and illufion, is not 
valid. Therefore, thefe exceffive penalties ought to be reduced 
to what the damages of the creditor, refulting from the non-perfor- 
mance of the primary obligation, may probably amount at the 
higheft : this dccifion Ihould take place in commutative contrafts, 
bccaufe the equity which ought to prevail in thefe contrails 
does not permit one of the parties to profit and enrich himfelf 
at the cxpence of die other, and it would be contrary to this equity, 
that the creditor fliould enrich himfelf at the expence of the 
debtor, by requiring from him a penalty too exceffive, and mani- 
fcftly beyoiul the damiige which he has fuffered from the non- 
performance of the primary obligation; the dccifion ftiould like- 
wife prevail with refpc6l to donations, cum neniini fua liber alltas 
debeat vjje captiofa. 

Neither the text of the inflitutes de ifiui.jljp. § 20, (^i) nor the 
law 38. § I/- jf*- de verb, cblig, {b) contains any thing contrary to 
the dccifion of Dumoultny for when it is faid, Pitnam cum quis 
Jlipulatury non infpiciiur quod interftt ejusj fed qu^e fit quantlias in con- 
dithnc Jliputationisf it only follows that the penalty may be due, 
although the perfon who ftipulated fulTers nothing from the non- 
performance of die primary obligation, or fuffers lefs than the 
amount of the penalty ; but by no means, that this penalty may be 
immenfe and out of ail proportion to the object of the primary 
obligation. 

With regard to the law (c) 56 dc EviP. which fuppofes that a 
flipuiailon may be made in a contradt of fale, for the reftitution 
tif triple or even four-fold the price, in cafe of evi£lion, a different 
uni\ver may be given ; Noodt pretends that the W'ords triplum aut 
quadruplum arc a bad glofs, which is not in the text, and which 
ought to be taken from it, Dumoulin^ ibidy n, 167 ct feq. gives a 
better anfwer by faying that the quefiion in this law docs not relate 
to how much may be effc£lually ftipulated in cafe of eviffion, amd 

(«) Si ciEOiTORi tvo [quit (Upulatut ftt] ^uod fu« lAtered, nc foite vd com* 
miititur, vel praedia diftrthantur, qu« pignoii data erant: valet ftipulatio. 

(^) Alceri ftipulaii nemo poteft, praeterquam 6 fervui domino, fi«iuf patri iUpuletur. 
laveotm funt emm hujufmodi obligationes ad hoc, ut unurquirque fibi adquirat, qu:> fua 
intereil : caeterum, uc alii decur, nihil intereft mea. Plane li velim hoc tacere, peenam 
ftipulati conveniet: ut fi ita fadtum non fit, ut coroprehenfum elt, committetj^^ipulatio 
ctiam ei, cujua nihil inccrett, Panam enim cum ftlpulitur quis, non illud Vfpicicur, 
^ttid interftt : fed quae fit quantitai, queque qondiiio iUpulationii. 

(f ) Si diaum fiaerit vendendo, an fimpU prmUutufy wi triplm aut quadruplum pro- 
autteiftur, ts empto perpetnn naiooe agi poterit. 

Pa therefore 



212 


Of Penal Obligations. f P. II. c. g. 

therefore it ought not to be condudedj^ that in contrails of falc, a 
valid 'illpulation of the reftitution of the triple or four-fold price of 
the eviAion may be made in all cafes without diftin&ion; it is 
only to be concluded that fuch a ilipulation may fometimes take 
place> and thefe cafes are thofe in which a thing has been fold, 
not purely and Amply, but under circumftances of the purchafer 
running a riik of fufiering a great lofs in his other goods, in cafe 
of eviftion of the thing fold, which rilk was forefeen and known by 
the contradling parties \ as in this indance : I fell a tradefman a 
room fome little time before a fair, with a declaration in the con- 
tra£l that it is for the purpofc ©f putting his goods there \ the riik 
which the purchafer runs in cafe of eviction, of not being able at 
the time of the fair to get another place, and confequently not 
being able to ihew his goods, is the riAt of a damage forefeen at the 
time of the contraft, and which may far exceed the price of the 
room, and to which damage the feller fubmits ; therefore, in this 
cafe, the damages not Axed by the contrail, may be edimated at 
double, triple, and four-fold, the price of the thing fold ; fo a 
perfon may dipulate, in the fame cafe, a penalty exceeding double 
the price, and the penalty in this cafe is not deemed exceflive, on 
account of its not bearing a proportion to the price of the thing 
fold, provided it bear fome proportion to the damage which the 
purchafer has fufFcred in not being able to flicw liis goods, fince it 
was dipulated in lieu of fuch damage. 

r -346 3 remains to be obferved, that if the penalty which 
^ is dipulated in lieu of ordinary damages, is reducible 
when exceflive, ^ fortieth ought the penalties dipulated in default 
of payment of a fum of money, or other thing which is confumed 
by ufc, to be reduced to the legitimate rate of intcred, or even 
entirely reje^led, in cafes where it is not allowed to dipubte for 
intereft. 


ARTICLE II. 

In •what Cafes a Penal Obligation attaches. 


§ I. Of Cafes nvhere a Penal Claufe is added to the Obligation of noi 

doing any Thing. 

^ It is evident, in this cafe, that the penal obligation 
^ attaches, and that the penalty is due as foon as the 

perfon who has obliged himfeif under a penalty, not to do any 
thing, has done what he had obliged himfeif not to do. 


348. Is 
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P ^ Is it neceflary that the fafl: upon which the penal 
^ ^ obligation depends (hould have taken cffcdl? This de- 

pends upon the intention of the parties. 

Suppofe at the end of an a£l of partition or tranfa£lion, (a) 
between you and me, we reciprocally promife not to contravene 
it, under a penalty to be paid by the party contravening to the 
other} afterwards you inftitute a fuit againft me to annul the 
Z &, } this fuit, although it has not had any ciFe£t, and has been 
difmifled, fubjefts you to the payment of the penalty, arg, L 122. 
{b) § 6 . ff. de verb, oblig. The reafon is, that in ftipulating 
under a certain penalty, that you fliall not contravene the aft, my 
intention was net precifely that you fhould not aftually fet it 
afide, which, as it was valid initfelf, could not be done even without 
any fuch ftipulation ; what I intended to flipulate was rather^ 
that you llioukl not inditute any procefs againit me in'oppofition to 
it ; it is fuflicient then to fubjeft you to the penalty, if you have 
inftituted a procefs, though you have failed in it ; it cannot be faid 
that in this cafe I have the benefit both of the principal obligation 
and the peivilty, which is contrary to the fourth principle eftab- 
liflicd in the preceding Article : for the objeft of the principal 
obligation which you contrafted of not contravening the aft, and 
to wliich the penal obligation was attached, was that you Ihould 
not inililute any procefs againft me, and this has not b-*,ii fatis-^ 
fied, therefore I may demand the penalty. 

On the contrary, if I ftipulatc with you under a penalty, that 
you ftiall not let your houfc, wdiich is adjoining to mine, toa^e^v- 
ierer^ and you make a Icafe which has never been carried into 
execution, you will not be liable to the penalty : for my objeft in 
the ftipulation was, that I ihould not be incommoded by the 
noife which perfons of this trade make ; the leafe not having been 
envried into execution, has not put me to any inconvenience, and 
therefore the penalty ought not to attach. 

[ '' p ] reafon Papiman decides in the law 6 ff. 

^ de ferv. export, that w’hen a flave has been fold with the 

condition tliat the buyer fliould not give him his freedom under si 
certain penalty, a void aft of cnfranchifcment docs not incur the 
penalty, (r) 

(d) Tr«nfa£)ion meins t comproi&iie. 

{t) See n. 343, where thii law ii quoted. 

(e) Incicdibift eft, de i^u roanuinicuatit, ac noA de efitds beocftcii cogilatuou 
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§ U. Cf the cafe in which the Penal Claufe is added to an Obligation 

to givCf or to do any thing. 

P - In this cafe the penalty attaches when the debtor is 
L 349 J demeure^ to give or to do what he has promifed. 

The Roman laws make a dillin£tion> whether the agreement con- 
tains a term, within which the debtor ought to give or do what has 
been agreed, or whether it docs not : in the firft cafe, they decide 
that the penalty is due of full right, as foon as the term has expir- 
ed, without it being requifitc to make any judical interpellation of 
the debtor, and that he cannot be difeharged from it by offering, 
after the expiration of the term, to fatisfy the principal obligation, 
23. (j)/. di Obi. isTjia. 

The expiration of the term appeared to the jurifts, fo com- 

pletely fufficient, to induce the penalty without any proceeding 
againft the debtor, that it even attached in the cafe of the debtor 
being dead, without leaving any heirs ‘, and confequently though 
there was no perfon who could be placed demetnr ; this is the 
decifion of A 77. (^) de verb Ob/tg. 

And further the /. 113. (c) de verb. Obiig. decides that wlicn the 
obligation to which a penal claufe is added, confills in doing with^ 
in a certain term a piece of work which requires a certain time for 
its completion, the penalty is due even before the expiration of the 
term, as foou as it becomes certain that the work cannot be done 

(tf) Traje£ti(*ix p«cun:2 nomine, A nd diemfoluta non cAct, pcena (uii adfolet'; ob operat 
ejus, qui earn pecuniam petcret, in ftipulauonem crat dedufta j is, qui earo pccuniani 
petfbat, parte exadla petere def'ierat : dcinde, intcrpofito tempore, intcr| eiUre inlViruerat* 
ConfuUus re'pondir, ejus quoque temporis quo interpetbtus nun cAct, perujm pt'i pofie ; 
ampiius eti^ifi A omnino interpeiUtus non eAct : nee aliter non ccmirinti A*'^uUtiunefr, 
quam A per debitorem non AetilTet, quo minus Tulverat aiioquin dicenilurn A it, qui 
interpeilare cespifArC, vaUtuuinr impeditusinterpctfaie dettAtt, j ernam non commltti. 

Ad diem fub poena pecunla promifTa ct ante dirm inoriao promiAbre : committe*. 
tur poena, licet non At ha'rediut ejusadiu. 

(r) Cum Aipula*us fum mihi Prncu.e,^ oput arhitratu nto ante ca^erdas ^uniai tfu* 
turn trnn fit f Ac proiuli diem: putafne vere mcT po(rc dicere arbltratu meo opui 

elfedtum non eiTe ante caiendas Junias, cum ipfe arbitrio men aiiam operi Jaxiorem dederim f 
Proculus rc*Vondit : non Ane caufa difUnguerdum cA, ir tercAc, utrum per promiflbrem 
nora non AtiAfet, quominut opus antccAendas Junias ita, uii Aipulacione comptehenfuni 
erat, perAceretur, ar, cumjam opus efAci non poATet, ante calendai Junias, flipulator diem 
in Calendis AuguAIs procui<irct ? r«am A Cum diem Aipulator protulit, cum jam opui 
ante Caiendas Junias. eAicf non porerat, pu'o pcenam eAe comoiiflam ; nee ad rem per- 
t^re, quod aiiquod tempus ante calendas Junias fuir quo Aipulator non defidcravit id ante 
calendas Junias tfRci, id eA, qurd non arbitratui ut Aeret, quod Acri non potent: aut 
A hoc ^alfum eA, etiam A Aipuiatus prUie calendas Juntas mortuus efret, pcena commilTi 
non eAct ; quoni^m moituus arbiirari non potuiAet, it aiiquod tempus poft mortesn ejus 
operi p-rfiriendo ruperfuiAet : et propennodum, etiam A ante calendas Juoiai /utuntm tWi 
c«:pit,opui^ ante earn diem cAici non polle, pana commifla cA« 
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within the term prefcribcd, fo that the prorogation of the time 
which might be afterwards allowed to the debtor, would not dif- 
charge him from the penalty previoufly incurred. 

When the obligation does not contain any llipulation of the time, 
within which a thing is to be given or done, the law 122. (a) § 2. 
de verb* Obi. decides, that the right of the penalty only attaches 
by a judicial demand, on the part of the creditor. 

According to our ufages, whether the primary obligation does 
or does not contain a term, within which it is to be accomplifliedf 
a judicial interpellation is commonly neceffary to put the debtor en 
Jemeure, and confequently to give the creditor a right to the 
penalty. 

It remains to obferve that the penalty cannot attach, when it is 
by the aft of the creditor, that the debtor is prevented from dif* 
charging his obligation, (b) /. 122. § 3. de verb. Oblig. 


ARTICLE III. 

Whether a Debtor may^ by difchnrging Part of his Obligation^ partially 

avoid the Penalty. 


1 358 3 


A debtor cannot pay his creditor againft his will, a 
part of what he owes him, fo long as his obligation, al« 
though indivilible, continues undivided, as we (hall fee, infra P. IIL 
c. I. Art. III. § 2. Therefore an offer to the creditor to pay part 
of what is owing to him, cannot avoid any part of the penalty fti» 
pulatcd in cafe of non-performance, if the creditor refufes to re- 
ceive fuch partial payment. 

But if the creditor voluntarily receives a part of his debt, (hall he 
have a right to the whole of the penalty, in default of payment of 
the refidue ? Ulpian, in the law 9. {c) § i.ff. ft quis cautioni in Jui. 
decides, tliat although, according to the fubtilty of law, it may ap- 
pear that in this cafe the penalty is incurred fpt the whole, never- 
thelefs, it is equitable that it (hould only be fo in proportion to the 

(tf) See N. 339, where this is quoteS. 

{b) Coheredes, cum prirdia hcrediurii diviferant, unum preedium commune rcliquerunt 
fub hoc paAo : uf Ji pair eorum partem fitam aOtnart tfoluijfetf earn vet eeberedi vet ejua 
fucttfftn veadtrtt eentum migtntiqainque : quod ft quit aliter feciflet, pernam centum invicem 
ftipulati Amt Quero, cum coberea muUer coberedii llberorum tutortt fopius tettaro con- 
venertt, ot defideraf it, ut fecundum conYcatioaem auc emerent, aut venderent : an, it 
inulier extero hique nihU tale fecerint i Yeodiderit, perna ab ea centum exigi podic. Re- 
fpondit, fecundum ea qum proponerentur, obftaturam doli mail exceptionem. 

(c) Si plurium lerYorum nomine, judkio fitodi cauia, una ftipulatione promttcator } 
paraim quidem intetram committi, licet uniit ftttui non dt, Labeo ait: quia Ytrum 
omnea ftatoi non eSTe : Yeram, fi pro rata ynl“f ofl^sratur ptana, excepuone doii ulwruni 
Ittin, qui ex has ftipulatione cooYcaifisr. 



Of Penal Obligations^ [P. U* c. 5. 

part of the principal obligation which remains to be difeharged : 
the true reafon of this dccifion is that which is given by Dumoulin^ 
and which we have above referred to>t;/z.that the debt being con- 
iidered as a promife to compenfatc for the non-performance of the 
principal obligation, the creditor cannot have both the one and 
the other \ then, when he has been paid a part of what is due 
upon the principal obligation, he can be no longer entitled to re- 
ceive the penalty in rcfpe£l of that part ; otherwife he would 
receive both, which ought not to be; this is the loth clef 
of Dunwulhi^ in his treatife de DivuL £5* Individ, p, 3. n, Ii2. 
in omnibus five individuts^ five dividuis poena non committitur^ 
nlft pro parte coniraventicnis tftcacis^ nee poief exigi cum princi* 
pali ; fed creditor non tenctur partem principalis ^ £5* partem poena 
accipere. 

This may be illuftrated by an example : upon felling me a farm, 
wdtl out any bcafls to cultivate it, you oblige yourfelf to furnifli me 
wnth two pair of oxen, under the penalty of 500 livres, in cafe you 
fail to do fo ; you cannot in tliis cafe oblige me to receive one pair, 
as I am not obliged to receive a part only of what is due to me* 
and confequently, the offer of one pair, if I refufe to receive 
them, does not prevent your being liable to me for the entire 
penalty ; but if I voluntarily receive one pair, and you make default 
in fumifliing me with the other, I cannot demand more than 
a moiety of the penalty ; for having received a part of what formed 
the objeft of the principal obligation, I cannot have the whole jKn- 
alty, as I am not entitled to both the one and the other. 

P Our principle, that the penalty is only due propor- 

^ tionately, and in refpecl of the part for which the prin- 
cipal obligation is not executed, holds equally good whether you 
engage for a penalty in refpeci of your own act, or of that of a third 
perfon: for inftance, if you undertake under the penalty of a 
hundred pounds, that Peter (ball not claim from me a certain 
eilate, the penalty will be due if Peter claims a moiety only of 
the eftate, unlefs the contrary particularly appears to be the inten- 
tion of the parties. DtimcuHn^ ibid, 3./;. 531. 
r -| Thefc cicciiions principally affedi obligations of divi- 
fible things ; it would feem that they could not be 
applied to obligations of indivifible things ; they are however 
fometimes applied even to them. 

Although the exercife of a predial fervitude [a) isSndivifibIc, 
and confequently the obligation contradled by the proprietor 
of the eilate which is fubjefl to it, to fuffer the exercife of the 
fervitude, is an indivifible obligation; nevcrthelefs, if this fer- 


{ b ) An cafement* 


vitude 
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vitude is limited to a certain purpofe which terminates in fomc- 
thing divifible, and the purpofe has been fulfilled in part, the 
penalty will be divided and will only attach in refpcft to the 
part, for which the purpofe has not been fulfilled ; this may be 
illuftrated as follows : 

Your eft ate is fubje£l to the fer\dtude of the occupiers, being 
obliged at the time of the vintage, to fufler me, to carry my 
produce through fuch eflate, under the penalty of a hundred 
crowns in cafe of difturbance ; in this cafe, if after having per- 
mitted the half of my vintage to pafs, you hindered the paflage 
of the remainder, you only incur half the penalty : for al- 
though the right of paflage be indivifible, and the obligation 
of allowing the exercife of this fervitude is the obligation of 
an indivifible tiling, neverthelefs, as the fervitude is limited to 
the carriage of my vintage, which is a particular purpofe, and 
my vintage is divifible, it cannot be difputcd but that I have enjoy- 
ed in part the purpofe, for which the fervitude was impofed, 
and that you have allowed me the enjoyment of it, by permit- 
ting me to carry the half; and therefore I can only demand 
half the penalty : for I cannot receive the whole of the pen- 
alty, and enjoy in part the benefit of my right of fervitude: I 
cannot at the fame time have the one and the other : this is laid 
down by Dumoulitt^ in the infiance fuppofed, quia^ fays he, hac 
fervitus de fe individual dividuatur ex accidentia et ex fine dividuo^ et 
debet judicari^fecundum regulam dividuorum^ p, 3. n, 363. 

- _ Our principles may likewife be in fome degree applied 

^ to indivifible obligations, in the following and fimilar 
cafes; you engage under a certain penalty, to give me a 
right of paflTage upon an eftate of which you have the ufufrufl (i) ; 
undertaking for the ratification aft of the proprietors, three of the 
proprietors ratify it, one only refufes to impofe the fervitude ; the 
penalty is indeed due to me for the whole, for the refufal of any 
one proprietor to impofe the fervitude hinders its being impofed 
at all, notwithfianding the ratification of the other three ; as a 
right of fervitude cannot be impofed in part, and confequently 
cannot be impofed without the confent of all the proprietors ; but 
as this ratification, although it is entirely ufelcfs for linpofing a 
real right of fervitude upon the eftate, neverthelefs has an effeft, 
which confifts in perfonally obliging thofe who have ratified to let 
me pafs, I cannot, without giving up this obligation, demand the 
whole of the penalty, but only a part of it, as I could not receive the 
whole penalty, and at the fame time retain a part of die right 


(•) Ao ttfafrttA is to efiate lbs life, or oihw temporary Inieteft. 
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irifing from the principal obligation. Dumotdin^ p. 3. m 473, ^ 

474 - 

P - Our principle, that the penalty is only due in propor- 
L 354 J tjjg principal obligation has 

not been executed, bolds good even when the penalty confifts infomc- 
thing indivifible. For inftance, I have fold you an eftate, and you 
have paid me the price, except fifty piftoles ; which you engage to 
pay me in a year : and it is agreed between us, that in default of 
payment of this fum, you {hall grant to me, inftead of it, a right of 
profpe£l; over an eftate, belonging to you, and adjoining to mine ; 
1 have received from you twenty-five piftoles 5 in default of the 
payment of the remainder, I cannot require the payment of the 
iriiole penalty, but only the moiety for which the principal obli- 
gation has not been executed ; and as the penalty confifts in a 
right of fervitude which is indivifible, and not fufceptiblc of parts, 
1 cannot demand it from you, without offering to pay you half 
the value of it, as only half the penalty is due. DumouUn^ p. 3. 
n..523. ijf/eq.v./uprh. 


ARTICLE IV. 

VThtihtr the Penalty is incurred for the •whole and hy all the Heirs of 
the Debtor i by the Contravention <f one of them. 

It is neceffary in this refpeft to diftinguiih between divifiblc 
and indivifible obligations. 


5 L Decifon of the ^ee/Hon^ •with refpeH to Indivifible Obligations. 

, When a primary obligation, contrafted with a penal 
^ . claufe, is the obligation of an indivifible thing, the 

contravention of it by one of the heirs of the debtor, entitles 
the creditor to the whole penalty, not only againft him who has 
raofed it to attach by his contravention, but alfo againft all his 
co-heirs, who are liable for the parts for which they are rcfpeaive- 
ly heirs, faving their reccurfe againft him who is guilty of the 
contravention. 

For inftance, if any one obliges himfelf to allow me a right 
of pafiage over his eftate, under the penalty of lo livres, in cafe 
o£ interruption ; if any one of the heirs of the debtor lliuts up the 

pafiage 
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paflTage againft me^ although without the participation, and 
contrary to the will of his co-heirs, the entire penalty will be 
incurred, and that againft each of the heirs of my debtor, who 
will be refpcaively liable for their hereditary parts \ for the things 
which is the objeft of the primary obligation, being indivifible, as 
it is not fufceptible of parts, the contravention of one of the heirs 
is a contravention to the whole obligation, and confequently, the 
whole of the penalty is incurred by all who are liable to it, as 
heirs of the debtor, who had obliged himfelf to fuch penalty in 
cafe of contravention. This is the decifion of Cato in ^e law 4. 
§ de verb. Oblig. 

** Cato fcribit : poend certa pecunia promijfd : f quid aliter Jit 
faclum ; mortuo promiffore^ft ex pluribus heredibus unus contr^ qi^tm 
cautum fttjfecerit ; aut ab omnibus heredibus pcenam committi pro por^ 
tione hereditaridy aut ab uno pro portione fad : ab omnibus^ ft idfac* 
turn de quo cautum ef tndividttum ftt^ veluti iter fieri quia quod in parteX 
dividi non potefi^ ab omnibus quodam modo faStum videreturr And 
a little lower, ** omnes commifijfe videntur, quod fttfi in fclidum 
peccnri poterity illam Jlipulaiionetn per te non fieri quominus mthi ire 
agere liceatl^ 

The jurift Faulusy decides the fame thing In the law 85. § 3. 
jf Die. Tit. ** quoniam licet ab uno prohibeoTy non iamen in partem 
prohiheorj^ and he adds, ^^fed cateri familia erdfeunda judicio farcient 
dawnumJ^ 

As each of the heirs is only liable to the penalty, for the part 
for which he is heir, they are in this refpeft different from debtors 
in folido, who arc debtors of the penalty for the whole, when 
it is incurred by one of them, as they are alfo for the principal 
obligation* 

. Can the creditor demand the whole of the penalty 
from the heir who made the contravention ? The reafon 
for doubting is, that the law does not fay fo, and that it fays on 
the contrary, that the penalty is due by all the heirs, for their here- 
ditary portion only. It may be added, that the contravention of the 
heir does not incur the penalty, except in as much as fuch con- 
travention is in the nature of a condition, upon which the obliga- 
tion of the penalty has been contraded by the deceafed ; and this 
debt of the penalty being a debt of the deceafed, and divifible, 
the heir can only \k bound for the portion for which he is heir, 
and for which he fucceeds as fuch to the debts of the deceafed. 

It muft be decided ncvcrthclcfs, that the heir, who contravenes 
t^c indivifible obligation contrafted by the deceafed, becomes 
debtor for the whole penalty : it cannot be doubted but that he 

is 
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is liable to it at leaft circuitoufly and indircftly \ for, as he is liable 
to acquit his co-^hcirs of the parts for which they are bound, the 
creditor ought to be admitted, in order to avoid a circuity of ac- 
tions, to demand from him not only for his own part of the pe- 
nalty, but that of his co-heirs whom he is bound to indemnify, 
and confequently the whole. 

Dumoulirty p. 3. 173 & 174, et pajfimaltbi^ goes further, and 

maintains that this heir owes the whole penalty, not only cir- 
cuitoufly, but alfo direftly ; for, the primary obligation being fup- 
pofed to be indivifible, he Is debtor for the whole of it, and 
debtor under the penalty agreed upon \ now, his contravention of 
an obligation for the whole of which he is bound, (hould make him 
incur the whole penalty. This is fupported by an argument de- 
duced from the law 9. depos ; where it is decided, that a par- 
ticular heir of the depofitary who by his own aft has caufed the 
lofs of the thing depofited with the dcceafed, is anfwerable to the 
perfon who depofited it, for the whole of the damages *, becaufc, 
although the principal obligation of reftoring the thing depofited, is 
divifible, the acceflary obligation of good faith in the pre- 
fervation of the thing depofited is indivifible, to which each 
of the heirs of the difpofitory is liable for the whole, and which 
makes him debtor for the whole of the damages of the creditor, 
when he contravenes it ; and if an heir for part, who by his 
own aft contravenes an indivifible obligation of the dcceafcd, is 
debtor for the whole of the damages, he ftiould be fo likewife for 
the whole of the penalty, fince the penalty is in lieu of damages, 
and is only the liquidation of them agreed upon by the parties 
themfelves : fuch is the reafoning of DuinouUn. 

With regard to the firft objection deduced from § Cato^ the an- 
fwer is, that when Cato decides that in indivifible obligations the 
contravention by one of the heirs caufes the penalty to be incur- 
red againft each of them for their hereditary portions, he only 
means the heirs who have not participated in the contravention ; 
with regard to the fecond objeftion, that the obligation of the pen- 
alty being a divifible obligation contrafted by the deceafed, each 
heir can only be bound for the part for which he is heir, the an- 
fwer of Dumoulln^ is, that this is true when the heir is only liable 
as heir, tanquam hares ; but when he is liable ut ip/e^ et ex proprio^ 
fa&Oy he is anfwerable for the whole, and this is one of his clefs to 
decide queftions upon this fubj'eft \ aliud eji teneri heredem ut he*, 
redem^ aliud teneri ut ipfum* Tr, de div, et indiv* p» 3. n» 8c ii2. 

(a) fn d^pofit! adUooe^ fi ex defxndi agatur adverAit unum ex pLuribu* heredib«|S, 
pro parte hereditaria agere debeo : £. vero ex fuo delidto, pro parte non ago 3 mcrito : quit 
asllimatio rr fextur ad doium, quern in foliduoi ipfe heres admiilt. 


It 
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- 1 being eftablifhed, that the heir who has contravened 

^ ^ an indivifible obligation, is perfonally liable for the whole 

of the penalty, we muft for the fame reafon decide, that when the 
contravention is made by feveral heirs, each of them is liable to 
the penalty in folido ; for the contravention of his co-heirs docs 
not leiTen his, nec qui peccavity ex eo relevari debety quod peccati con-- 
fortem habuit ; multitudo peccantnim non exoneraty fed potius aggravate 
Dumouliny ibid, p, 3. «. 148. 

j. g - All that we have faid in this paragraph with refpefl: to 
the heirs of the debtor of an indivifible debt, applies 
to feveral principal debtors who have contrafled together, with- 
out folidity, an indivifible obligation under a penalty ; tlie con- 
travention by one of the debtors obliges the others to the payment 
of the penalty, each for his refpeclive part, faving their recourfe, 
and it obliges the perfon contravening for the wliolc ; and when 
the contravention has been made by feveral, it obliges them in 
folido. 


§ IL Decifion of the ^tejiion ivith refpecl to Dlvifihle Obligations. 

j. ^ When the primary obligation contracted under a penal 
^ claufe is the obligation of a divifible CatOy in the 
paflage above cited, fecins to decide that the heir who contra- 
venes the obligation, only incurs tlie penalty as to the part for 
wlilch he is heir; fi de eo cautum ft quod divifionetn recipiaty veluti 
amplitis non agi cum heredem qui uduersus ea facity pro portione faa 
fJum poenam conimittere. 

The cafe mentioned in the law itfelf is an illufiration of this 
fubje£l : a perfon engages under the penalty of 300 iivres, to 
acquiefee in the fentence of an arbitrator who had difallowed a 
demand, by which he alledged himfelf to be my creditor for ten 
meafures of corn ; one of his heirs, who is fo for a fifth part, has, 
contrary to the faith of this agreement, renewed the conteit, and 
demanded from me his fifth fhare of the ten meafures, which 
the arbitrator decided I did not owe ; he alone incurs the ftipulated 
penalty, and he only incurs it for the fifth part for which he is heir 5 
the reafon is that the obligation is divifible, and as the heir could 
only contravene it in refpe<El of the part for which he is bound, he 
can only be fubje£l to the penalty to the extent of that part ; his 
co-heirs, who not only have not contravened it, but have fatisfied 
their part of the obligation, by acquiefeing in the fentence, cannot 
be liable to the penalty ; the creditor who is fatisfied in regard to 
their parts of the principal obligation, cannot demand their parts 
of the penalty, as he cannot at the fame time have the payment 

^ the 
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die principal obligation and die penaltyi a$ we have feexv above 
su 342 et/ej. 

The 4th paragraph, f fortem of the law 5, d. tit. appears con- 
trary to this decifion of Cato ; it is there decided, that when one of 
the heirs of the debtor has fatisfied the obligation in refpe£l of 
the part for which he was bound, he notwithftanding incurs the 
penalty, if his co-heir does not fatisfy it in like manner, faving 
his recourfe againft the co-heir who caufed the penalty to be 
incurred, in not fatisfying his part of the obligation, Jl fortem 
promferis et fi ea foluta non ejfety poenamy etiam Ji unus ex heredibus 
tuts portknem fuam ex forte filverity nihilominus poenam committet 
donee portio coheredis folvatur, Sed a coherede ei fatisfieri debet ; nee 
enim aliud in his Jlipulationibus fine injuria Jfipulatoris conjlxtui 
potef. 

Interpreters, both ancient and modem, have endeavoured to 
reconcile thefe two texts ; Dumoulin adduces different conciliations 
of the ancient interpreters, all of which he refutes. 

We adhere to thofe of Cujas and of Dumoulin y tr. de divid, tsf 
htdivid. p. 1. n. 62. £ 5 * feq. which Ihould be taken together, and 
according to which, — ^when the obligation is divifible, tarn folutione 
quam obligaiioney when the intention of the parties, in adding the 
penal claufe, was fimply to alTure the performance of the obliga- 
tion, and not to prevent the payment from being made in parts by 
the different heirs of the debtor, particularly when the acl, which 
conftitutes the objeft of the primary obligation, is fuch,that the 
different heirs of the debtor cannot accoinplifh it otherwife, than 
each for his own hereditary part, — in this cafe the decifion of Cato 
ought to prevail; the heir of the debtor who contravenes the 
obligation, fhould alone incur the penalty, and that only for the 
part for which he is heir ; the zCt adduced in the inftance of J Cato, 
ampltUs non agiy is one of thofe which is divifible, tarn folutioncy 
quam obligaiioney and which in the nature of tilings cannot be ac- 
complifhed by the different heirs of the perfon who contrafled the 
engagement, except for the part of which each is heir : for, as each 
of the heirs only fucceeds to his own part of the right and of the 
pretenfion which the deceafed engages not to exercife, each of the 
heits can only contravene or execute this engagement, by renewing, 
or not renewing this pretenfion with refpeA of the part which 
belongs to himfelf. 

On the contrary, when the obligation is divifible indeed, quoad 
ehligationemy but indiviiible quoad folutionemy and the intention of 
the parties, in adding the penal claufe, was, that the payment fhould 
only be made by the whole, and not by parts ; in this cafe each 
of the heirs, by latisfying his part of the primary obligation, will 

not 
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not avoid incurring the penalty ; and the $ Ji fortem fliould be 
reftrifled to this cafe which reconciles it with the § Cato. 

Dumoulifii p, i. fi. 72, gives as an example of the deciiionof 
$ ^ the cafe of a merchant who has ftipulated with his 

debtor a certain fum of money by wayj of penalty, in cafe the 
principal Aim due to him be not remitted to him in a certain 
place at the time of a certain fair 5 the offers which one of the 
heirs fliould make to remit his part fliould not prevent the 
penalty from being due for the whole, in default of ofierii^ 
the whole ; for as the merchant can only tranfad his bufi- 
nefs at the fair, with the whole of the fum which is due tn 
him, the intention of the parties in ftipulating the penalty was, 
that it fliould be incurred for the whole, in default of payment of 
the whole fum due, notwithftanding the partial payment whidt 
might be made; for this partial payment cannot repair, even in part, 
the injury which the creditor fuffers from the delay in paying the rc- 
rnairider, and it is for the reparation of this injury that the penalty 
was ftipulated. Obferve, aifo, that in the inftance of § jf fortem^ 
the penalty is ftipulated for the delay of the performance ; there-* 
fore the creditor ought to receive both the principal and the 
penalty. 

The law 85. i 6. (L tU* Hkcwife relates to the cafe of an obliga- 
tion divifible, <jucad cidi^athnnny but indivifible, qtioad fotutiontm\ 
it is faid in the cafe of this ilipulation, Ji fundus Titianus datus von 
ipiif cefitum diri ; rufi ictus detur^ patna committitur ctnium^ nec 
prcdij} partes fundi dare ceJJ'ante uno^ quemadmodum nec prodejl ad 
liberandum />/"/////, paries ereditori folvere ; although the obligation 
of giving fiindum Titianum lie an obligation divifiblc quoad obUga-- 
itenem^ nevcrihi lefs this obligation, whether it arifes from a con- 
traft of falc, from a contraft of exchange, a tranfaftion, 01 
from any other caufe, is Indivifible quoad folutionem^ the creditor 
having an intereft not to have the farm in part, and having in- 
tended only to have the whole of it ; therefore, if one of the 
heirs of the debtor is en demeure with refpeft to giving his part 
of this eftate, the offers of the others to give theirs, and even 
their ceflion of them to the creditor, who only accepted thofe parts 
but in the expectation of a ceflion of the remainder, would not 
prevent tlic creditor from demanding the whole of the penalty, of- 
fering, however, to give up all claim to the portions of the eftate 
which he may have received, for he cannot have both the one 
and tlic other. 

r 2 cafe of §Ji fortentf when one of the heirs of 

the debtor, by not fatisfying the primary obligation for 
the part for which he was liable, has caufed the penalty to be in- 

curr'‘'l 
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curred againft the others, who were ready to fatisfy their part^ 
does he himfelf incur the whole of the penalty ? He does not incur 
it'diredlly, except for the part for which he is heir; for as he is 
only fubjedl to the primary obligation for this part, he could not 
himfelf have contravened it, except for this part ; he can only then 
incur this part of the penalty, which ought to be proportionate to 
the contravention ; in this refped divifible differ from indivifible 
obligations ^ but although he be not diredily bound for more than 
his own part of the penalty, he is indirefily bound for the whole } 
for his co-heirs, who were ready to accomplifh the obliga- 
tion for their part, having incurred the penalty by the de- 
fault of this heir in fatisfying his, he is bound judicto famiHa 
ercifcuttda to acquit them of it, d. § Ji fortem^ and to avoid a ufelefs 
circuity of adlions, the creditor may demand the penalty from 
him not only for the part for which he is bound diiedlly, but 
alfo for thofe of his co-heirs, from which he is bound to exonerate 
them, and confequently for the whole. 

We have hitherto fpoken of the cafe in which the heir in part 
has failed to fatisfy a divifible obligation of the deceafed, for the 
part to which he was liable ; the inilance of $ Cato and that of 
§ Ji fortem^ although different from one another, as we have ob- 
ferved, are both referable to this cafe ; we may fuppofe another 
cafe, refpccling which we have no text of law ; it is a cafe iiu 
which one of the heirs of the perfon who has contrafted a divifible 
obligation, with a penalty for its infraftion, fhould contravene this 
obligation of the cleceafcd for the whole, and not for the part only 
for which he is heir. 

For inllance, a perfon has let his eftate to another, and leaves 
four heirs, one of whom has evifled the tenant from the whole ; 
two queftions may be propofed in this cafe ; the firtt, whether the 
penalty is incurred by this heir for the whole? the fecond, if it is 
incurred, not only againft him, but againil his co-heirs for their 
hereditary parts? The reafon for doubting uponthefe two queftions 
is, that as this heir is only bound as heir for the part for which he is 
heir, he fhould be looked upon as a ftranger as to the other parts ; 
his moleftation of the tenant is only in his charader of heir, fo far as 
regards his own part, and it is the moleftation of a ftranger as to the 
reft; whence it is concluded, that as the moleftation of a ftranger 
without right to the enjoyment of the tenant, cannot induce 
the penalty either againft fuch ftranger who would be only liable 
to damages, nor againft the lieirs of the perfon granting the Icafc, 
who would only be bound to remit the rent to the tenant, iti pro- 
portion as hip enjoyment has been lefTened, in cafe of the infol- 
vency of die perfon who caufed the moleftation ^ fo, in this cafe, the 

penalty 
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jpenal^ ouglet tibt to be iacurred by this exce^ for the ptrif 
for which he is heir } he otght only to be liable to damages for the 
mneiiider, and the penalty ought not to attach agamft bis co^hnrs': 
Dumeuliftf however, who treats upon thefe queftions, p. 3* n. 412, 
Wfeq, decides that in this inftance, the whole of the petMdty is incur* 
ted by this heir ; and that it is even incurred by his co*heirs, for the 
part for which each is heir. To eftablifh hisdecijion, and at the 
fame time to refute the reasoning that we have juft ftated, he 
diftinguiilies in this obligation of the leafe, and in all odier dmii# 
ble obligations, two kinds of obligations ; the principal obligation^ 
which in this cafe, is that of the leafe, and which Is divifible } and 
the accefi’ary obligation, which is the obligation of good faith, and 
which is indivifible, and for which confequently each heir is bound 
for the whole. The particular heir of the Itflbr, who evids th* 
tenant, was not, In trutli» fubjeft to the principal obligation, except 
for his part ■, but he was liable for the whole and indivifibly, as td 
the prcfervat-on of gootl faith. This good faith obliged him not to 
moled the tenant, not* only as to his own part, hut even as to the 
others; in expelling the tenant from the whole of the enjoyment* 
he ought not then to be confidered as having limply trefpaded at 
a ftranger, with rcfivil to the other parts, but as having colitrt* 
vened the obligation of good faith, for which he was bouq^l at 
heir, even with regard to the other parts; this contravention there* 
fore, being a contravention even with regard to the other parts, and 
confequently to the w'bolc, of an hereditary obligation contradled 
by the deccafed, under the penalty contained in the agreement, it 
ought to make the heir who contravened the ohligatipn meur th« 
whole of the penalty : fuch is the dcci Uon of Dutf'Mtltt! upon the fitft 
quedion. He confirms this decifion by the following reafoningt 
if it were true, fays he, that this heir, in wholly evifl:ing the tenant* 
ought only to be confidered as having contravened the obligation 
as to his own pan, and ought only to be confidered as having tveik 
paded as a dranger in rcfpcfl to the other parts, it would follow* 
that the tenant would not have, by reafoh of the contravtmtion of 
thefe parts, an hypothecation upon the goods of the deceafed, nit 
fulting from his leafe ; it would follow that though the leafe had 
paired under an official fed, fuch as that of tiie Chatelet of Orbentt 
the tenuit could not proceed againd the heir who hadevi&ed huq^ 
before the bailli of Or/eenr, except for the part for which he is heir t 
BOW, this is what no body will contend ; then this hehr in pact^ bf 
evi^og the tenant* Ihould be oonfideroil as having contravmted bd 
beredkary oldigation* not only as to his own part, but alfo-'tt'to tin 
dither parts* and fonr the whole t and confeqncntly be- 'diiilrt to 
V0L.I, ^ incdt 
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incut the whole of the penalty agreed upon^ in cafe of contravene* 
tion. 

With regard to ^hc fecond queftion, DumcuUn^ for the fame 
reafoni decides that the penalty is incurred, not only againft this 
heir, but againft each of his co-heirs, for the part for which they arc 
heirs j for by the penal claufc the deceafed obliges himfelf and all 
his heirs to the payment of the penalty, in cafe of the contraven- 
tion of the primary obligation ; if then there has been a contravcn<« 
tion, it may be faid, that the condition under which this obligation 
of the penalty was contra£ied has exifted ; and confequently that 
all the heirs of the deceafed are liable to it. 

If the deceafed had given fureties in ovmem caufanij xhtiXy the 
obligation of the fureties would extend as well to the primary obli- 
gation, as to the penal ; the of the heir, who has expelled the 
tenant, would have obliged die fureties to the performance of the 
penalty ; h multo fortiori^ it ought to oblige his co-heirs who fuc- 
ceed to this obligation as principal debtors. 

P ^ - This decifion of the fecond queftion applies even 
^ ^ where die heir wlio has evided the tenant was, alone, 
liable to the primary obligation of the leafe ; as in the following 
inftance : I let an eftate which has defeended from my father to a 
tauyit, under the penalty of 200 livres, in c.nfe I fail in giving him, 
the enjoyment of it 5 I leave one heir of this paternal property and 
feveral heirs of another line to my other poflclbons \ this paternal 
heir, by his own a£i, hinders the tenant from having the enjoy- 
ment *, as by felling the eftate without charging the purchaft r with 
tlic leafe : although he alone was bouiul for the primary obligation 
of the leafe, according to the principles above laid down, //. 301, 
it being ^e obligation of a fpecific thing, to which he alone has 
fucceeded ; nevcrthelefs his contravention of this obligation will 
caufe all the heirs to incur the penalty for the part for which each 
is heir % for the debt of the penalty is the debt of a fum of money 
contrafled by the deceafed, under the condition of the contraven- 
tion, to which debt confequently all the heirs of the deceafed fuc- 
ceed; but they have recourfc againft him who made the contra- 
Ttntion. Dumulin^p.^. ^•430. 

r Another inftance may be given : a perfon makes a leafe 

k 3 3 J ^ y^hich he is only entitled to the ufufru£f, 

Cbncealing the nature of his tide, and giving himfelf out as the pro- 
prietor ; there is SL penalty of 200 livres, ftipulated in favour of the 
tenant, in cafe the leftbr fails in fecuring him the enjoyment y the 
kiTor leaves four heirs, one of whom is proprietor of the eftate, 
who in his quality of proprietor evifls the tenant : the penalty is 

incurred 
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JhctiiTed bjr all die heirs; but the heir that cviftcd him is only 
liable for Ins own part, and is not obliged, as in the foregoing in** 
ftance, to indemnify the others : for, having in his quality of pro- 
|)rietor the right of enjoying his eftate, he has not tranfgrcffed 
againft good faith, doJo non facit^ qttt j^re ^uo utitur ; he is only bound 
for the non-performance of the Icafc, and liable to the penalty in his 
quality of heir, ahd confequently only for his own hereditary part* 
/i/VZ. 432. 


A R t 1 C L £ V. 

iVhetherthe whole of the Penalty is incurred in favour of all the Heirs 
of the Creditor^ by a Contravention affeEting only one of them^ i 

t 3^4 3 Pnulus in the law 2 . J Fin. de verb. Oblig. decides this 
queftion in the cafe of a penal ftipulation, attached to a 
primary indivifible obligation : as for inftance, you are obliged by 
a tianfadiou in my favour to let me and my heirs pafs through 
your park, either on foot or on horfc-back, and with beafts of 
burthen, under a penalty of twelve livres in cafe you contravene 
your obligation 5 I leave four heirs, you have prevented one of the 
four heirs from erteving tl.c park, and have allowed the three 
others to do foj Paulus decides that, in tills cafe, as the contraven- 
tion is of an obligation which is indivifible and not fufceptiblc of 
parts, it cannot be a partial contravention ; and that the penalty 
W’ould alfo appear, according to the fubt^iry of the law^ to be 
incurred to the whole extent, and for the advantage of all the 
heirs 5 ncvcrtliclefs, that according to erjuity, winch ought in 
thefe Ciifcs to prevail over fuhtilty, t!ic penalty fnould only be in- 
curred, in favour of ibe heir \v}'io has been rufuild admit- 
tance, and for :;is hereditary part only : f fiipulator ^jdccejferit^ 
quijllpulatus eraty f li hirediqt:*' ap/xe Hare^ ct umis cx henuibus 
ejiis pnhibtaiur : ft petnaf^ adjtSla^ ccmmiitctury fed qui 

non funt prohibUi^ doll esceptione fimmovebuniur. d. {. The 

reafon is, that equity docs not permit that the three heirs, to whom 
the debtor has granted an entrance into his park, fliould at the 
fame time r ccivc the whole fruit of the performance of the obli- 
gation, and the penalty ftipulated in cafe of the non-performance, 
hor allow them to complain of the contravention of the obligation, 
which the debtor has made againft their co-heIr, with "regard to 
which contravention they have not any intcreft : non debet aliquis 
habere fmul implementum cbligationis^ et patratn contraventionis ; et 
pana qua fubrogatur^ loco ejus quod intcreft non debit emmitii bis^ qui 
non funt prohibiti^ et quorum nulla interefl co-heredem ipferum efkpro^ 

Qji bibitumd^ 
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Dumulin^p. i. n. 32. £2?* 35* The kw 3^ § u d. tit. 
(<l) to be contrary \ the anfwcr is,' that Utpian only fpcaks 

^ding to the fubtilty of lawr. 

As the contravention of the obligation againft one of the heirs 
Only induces aright to the penalty in favour of luch heir^and to the 
extent of his hereditary part, where the primary obligation is indi- 
vifible, the fame ought to be decided ^ fortiori^ where it is diviliblc. 

CHAP. VI. 

Of the Accejfary OhUgations of Sureties, (/») and others nvho accede to the 
Obligaticn of a Principal Debtor, 

This chapter is divided into ciglit IcAions, the firll feven con- 
cern the Obligations of Sureties. We ihall treat in the firft, of 
the Obligation of Sureties 5 we Ihall fee in the fecond, what are 
the diflferent kinds of Sureties ; in the third, we fhall treat of the 
Qualities which Sureties ought to have ; we ihall fee in the fourth, 
for whom, in whofe favour, for what kind of Obligation, and in 
Hrhat manner the engagements of Sureties are contradled ; in the 
fifth, to what they extend ; in the iixth, we ihall treat of the man- 
ner in which fuch Obligations are cxtingiiiflicd, and of thediflerent 
exceptions which the law allows to Sureties ; in the feventh, of the 
actions which the Surety {caution) has, on his own account, {defon 
ihf) againft the principal debtor, and thofe engaging on his be- 
half {fes fdqujfeurs) 5 the eighth, and laft fediion, treats of the other 
kinds of acceftary Obligations. 

S E C T I O N 1. 

0/ the nature of the Obligation cf a . Surety : Definition cf Sureties 
(cautions or fidejufl'curs), ami the Corollaries (icituced frem if, 

r 6 e 1 'The engagement of a fumty '15; a contraft, by which a 
^ ^ perfon olMges hitnfclf on behalf of a debtor to a creditor, 
for the payment of the whole, or part of what is due from fuch 
debtor, and by way of acceiTion (c) to his obligation. 

(tf) Ubi unut ex heredsbuf prchlbitnr, non tooted coheres ex nlpoUtu ag?re, cujus 
a^il iotereft, n»/i pcena fubjedb fir, mm poena fubje^a efilic'r, ut omnibus cuinmilti!ur. 

(S) Theta is in many refpcdls a conformity betv^een the Roman law as adopted in Itanct, 
and the laic of Ewglaud with refpea to the obligations of furetici $ but the former was a 
jBore |KKfitivefyil«Df end included femal diftiodtiuos and provifions to which we have 
IMSthiAg 'fisttUar. The decifions in the Engtijk rcuru upon this fubjedl, are, fo far as it 
appeared nccefTaiy, laduded in the Appendix, on joint and feverai Obllgacions. 

(f) The term iMiakn appears from the whole of this difeufijon to im* 

.fort a fccosidasy cogagaiaeDt, that another primary engagement fhatJ be performed, 
and many of tha fisttowisg corcdiarjcs feem to proceed upon an engsgrtnent made in a 
aeitam form, which, firom its general charsfler and efieds, has the conrequencei fi;ptrd j 
but 1 CO ceive it it not defigned to fiatc that federal of the enga^fements which are men^ 
tior>ed«as not betng fofeeptibJe of being contridled by fureues, cannot be fubfiamially 
eoDtraded by one perfon for another ia a diflTerfint form. 

The 
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The perfoh who contraflis ftich ofe}igation> is called a 
{caution orjtd^ujfiur). 

The engagementi bcfides the contra£t which intervenes betweeii 
the furcty and the creditor^ in whofe favour the furety obliges 
himfelf, includes fometimes another contraft, which is fuppofed 
to intervene, at lead tacitly, between the furety and the debtor 
for whom he is engaged, and this is the contract of Mandate, which 
is always fuppoftd to intervene, when the furety engages with the 
knowledge and confeiit of the principal debtor ; according to this 
rule of law,yc7;;/>i’>‘ mn prohihet pro fe intervemrr^ vinndare creditur 
/. 6o. ff: de 7 ?. 7* Wlien tlie engagement is made without the 
knowlfclgc of the debtor, it cannot be fuppofed to include any 
contrad between the furety and the debtor, but there is fuppofed 
to intervene between th<’m ‘a this cafe, that kind of quafi-contra£l- 
which is C'aII*j<l nvgot'ijvum gcjiorum* We fliall treat of the obliga* 
tions wliich arlfc from this contraft of mandate, or from the quafi** 
contrad gejlortm^ in the feventh fedion of this chapter. 

'Fhc contrad which intervenes between the furcty and the cre- 
ditor, in whofe favour the furcty is obliged, is not of the clafs of 
contradls of bcncficencc, for the creditor by tliis contrad receives 
nothing more tlian is due to him \ he only procures a fecurity for 
what is due to him, w^itliout w'hich lie w^ould not have *con traded 
w ith the principal debtor, or w’ould net have allowed him time ; 
but tlic engagement includes a benefit with regard to the debtor, 
for whom the furcty is engaged. 

Several CcroIIarics arc deduciblc from the definition, which WC 
have given of die obligation of a Surety. 


Firjl Corollary, 

[ 66 ] obligation of furctics is, according to our dcfi-» 

^ nition, an obligation acceilhry to that of a principal 

debtor, it follows that it is of the elfencc of this obligation, that 
tlicre fliould be a valid obligation of a principal debtor ; confe- 
qucntly, if the principal is not^ obliged, neither is the furety, as 
fliere can be no acceflary w'ithout a principal obligation, according 
to the rule of law, cum caufa principalis non conftfiit^ ne ca quidenk 
qujt fequuntur^ locum habent. L 178*^. dc Reg, Jur, 


Second Corollary. 

T 167 T ^ fccond confcquence of our definition is, that &e 
^ ^ ^ ^ furcty docs not, by becoming fuch, difeharge the pbi^a-^ 
don df the principali but contrads another which is acceflary to 

Qj it; 
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it j ip this he diflfers from aa ex-promilTor, whofe promile is aci 
eepted in lien and exoneration of that of the perfon ori^nsUp 




Third Corollary, 

It refults from our definitionp that the furety can 
hind himfelf to the performance of the fame thing, or a 
part of the fame thing, with his principal ; therefore, if a perfon 
became furety for one hundred quarters of corn, in favour of an- 
other who owed loo/.this w'ould be void, A de Fidejuf. ^ia 
in aliam rem^ quant qua credita ^^JidejuJfor ohligari non potejl ; quia^ 
non ut ajlimaiio roruniy qua mercis nuniero hahentur^ in pecunid nume^ 
rati fieri potefi : iia pecunia quoque mere! afitmanda ejl. 

But a furety may, vice verfdy engage for a fum of money in lieu 
of another thing : for, money being the common meafure of ap- 
preciation, the perfon who owes me one hundred meafures of corn, 
of the value of one hundred pounds, owes me that fum effe£tivc- 
ly and really •, and confequently the perfon who engages for him 
in my favour, to pay me jooA does not engage liimfelf to any thing 
different from what my principal debtor owes me. 

P - If a principal was obliged to give me an eftate, and a 
^ ^ ; furety engages for the ufufrucl, would this engagement 
be valid ? Yes 5 for the ufufruft being a right in tliis eftate is, in 
a certain fenfc, a part of the eftate owing to me ; and confequently 
it cannot be faid, that the furety, by fo doing, would be obliged to 
any thing different from what is due from the principal : Qaius. 
decides this in the law 70, J 2. de Fidejujfi « In liij s he, 
videiur dubitatio ejfsy ufufruElus pars ret fity an proprium quiddam ?- 
fed cum ufufriiBus fundi jus ejly incivile efl fidejujforem ex fua promif^ 
Jione non teneril* 




Fourth CorcHarjy^ 

C 370 ] fro”* ^Ws definition, that the furety cannot 

^ oblige himfelf to more than the principal \ and that not 
only in refpeft of quantity, but alfo dicy locoy conditioney mode *, there- 
fore the furety cannot oblige himfelf to harder conditions than the 
principal, but he may oblige himfelf to conditions lefs hard. The 
law B* § de Fidejitfil decides this, h Illud commune efl iff unu 
verfisy qui pro aliis ohligantury quod ft fuerint in duriorem caufam 
etdbibitiy placuk eos otsmna non obligan ; in leviorem plane caufam accipi 
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From ihls principle it follows^ that if a perfon becomes furety 
for a determinate ihm> as 300/. on behalf of a debtor whofe debt 
is not yet liquidatedi the mention of that fum ihould be confidet* 
cd as having been made in favour of the furcty, and to the intent 
only, that if the debt fliould be liquidated, at a greater fum, the 
furety ihould only be anfwerable for 300/. But if, by the liquida*- 
tion, the fum was reduced to 250/. the furety would only be oblig- 
ed for the fum aflually due, and in cafe of paying more, would 
be entitled to repetition. 

Can the creditor in this cafe, before the liquidation of the debt, 
oblige the furety to the payment of 300/. proviConally, notwitli- 
ilanding he requires a liquidation of the deht, which he maintains 
does not amount to fo great a fum ? The Coutume of Brittany^ 
(irt. 1 89, decides in the affirmative ; but this decifion ought not 
to be followed out of its territory *, for, according to the principle 
laid down, as the furcty cannot be bound for more than the prin- 
cipal, he ought not to be compelled to the payment of the debt, 
fooner than the principal, wdio is not liable to it till after liquida- 
tion. OriL dt' 1661, tit. 33. art. 2, the furety ought not to be con\- 
pelled to pay before. IVArgentrey in his note upon the article of 
tlic CoNtamt: above cited, agrees tliat its difpofition is contrary to 
general law, centra Jus Rovianum ; and In his commentary upon 
art. 2«6, of the Afu icat Coutume whence tliis is derived, he fays : 
Hicfe auflGres confuetudiuls produnt non jfunfcorifultos* 
j. j According to this principle, when the principal is 
^ obliged purely and funply, the furcty may oblige hinv 
felf to pay within a certain term, or under a certain condition \ 
but on the contrary, if the principal debtor is only obliged under 
a certain condition which is yet in fufpence, or within a certain 
term which is not yet expired, the furety cannot oblige himfelf to 
pay for him immediately, and upon the lirft requifition of the cre* 
ditor. DiB. Leg. 8. §. 7. 

Obferve, that if the engagement docs not expvefs any thing upon 
the fubjed, the term or condition exprefled in the principal obli- 
gation, ought to be underftood ; as it is decided in the law 61. {a) 
ff. d. tit. that the place of payment, exprefled in the principal obli- 
gation, is underftood in the engagement of the furety. 

T *117. ^ If the principal debtor is obliged to pay within a certain 

^ term, the furety may be obliged to pay wdthin the fame 
term, or a longer, but not witliin a ihorter« 


(tf) St (ut proponitttr) cum petunia mutua daretur, ita convenlt, ot Sa ItalU 

far I ia(eUigendttaD,inaQ4atorefn^uoque fimili modo cenCraxiiTct ^ 

0^4 Hence 
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ipfllowsi that when the principal debtor U obliged to 
fN^ the furety obliges himfelf under a 

to pay a$ fopn as the condition be accoinpli(hed| 
^ will not be valid, if the condition be accon)pliih«e 

od befoae the term, within which the principal debtor ought to pay, 
etipred, /. i6. (a) § tit. for if the engagement was 

valid, the furety would be obliged to pay before the debt could be 
delnanded from the principal debtor, and confequently, if$ duriorem 
$aufam^ which cannot be. 

When the principal debtor is obliged under a condition, the 
furety may oblige himfelf under the fame condition, and under 
another conjointly ; for, in this cafe, the fituation of the furetyds 
better than that of the debtor, fince he cannot be obliged, unlefs 
the two conditions are accompliflied ; if the furety obliges him-i 
felf under the alteniative of the condition, under which the princir 
pal debtor is obliged, and of another, or fimply uiuier a t iff rent 
condition, the engngemciit will be valid, if the condition under 
which the principal debtor is obliged, happens firil,but if the other 
happens firft, the engagement of the furety will net be valid, as 
she furety cannot be obliged before the principal debtor, /. 70. (b\ 
fp. {5* § I . di Fidejujf'. 

« - The place of payment may alfo render the obligation 

t 6 iS 4 burthcnfpmc j therefore if t!ie furety promifed to 

pay at a place more dillant, than that in which the principal debtor 
ought to pay, the engagement would not be valid, as being made 
upon a cemdition more burthenfome than the principal obligation^ 
4. L 16. (^r) § I ^ 2. 

r 1 ^ perfon in our colonies engaged to another to give 

^ him one or other of two negroes, fay James or John^ who 

were nearly of the fame value, would the engagement by which 
she furety obliged liimfelf for the debtpr giving John determinate** 

(a) Sii^)i|tio|te in diem poneepu, Sdcj^lfvr, d tub conditione acceptuf fuerit, jus ejne 
lapendenti crit, uc fi ante diem condgio implefa fucrit, non obligetur : fi concurrent dic| 

. ct ddnditin* «et cii4m diem conditio iecura luerit, rbl||;e'or. 

Sob diverlis quoque condicioaibus ti futrtnt inrerrogsti, intereft utra eorum frior 
ipitittirit. St seoiojundta, tcncp.tur ctiam fidejuO'or, cum conditio ej us extitcr it, tanquaal 
0 lb iaitio reus pure, ftdeju/Tor Tub conditii^nr, accejitos iflct. £x diverfo auteni, 

coodiiio prior eztiierit, non tenetur j perinde ac fi Italim ab initio pure accep* 
bbsi^, fub eonditione nccepto. 

hv# iironufit, aijquateous duriari cond'ninne obUgitur, quim ft pure 
taUrr^itttf ltti#eci nalto modo eoim loco alio, quamin qutin promific, folvire inttti 
ilipulatcrt pMlift. Quare fi reum pure imerfogavero, et fidrjoflbiein cum aiijedticiic lo^ 
aec pero, non obiigibttur fidejufibr* Sed et fi reus Romse confiitutus, OpU0 dan pro* 
BtUerit, Cfbcl( f perinde, non obil^abitor fidqjufiTor, ic fi lens fub foaditiooe pfO* 

0 fifi 6 et,fidejadbr latoa k 4 ka certam ve^ 




Ijy be valid ? The Itnv 54. it decMee ^ it U 

^at the condition of the farety ia in dua adit better than dot ef 
Ihe principal debtor. Cnee the furety may be liberated by the death! 
of yotn alone, whereas the princip^ debtor can miiy be Hbetated; 
by the death of both. 

Centrit if the principal debtor was obliged to give deten> 
ininately, the engagement by which the furety ifaould nnderKdte 
to give John or Jamtf^ would not be valid, not only for the reafott 
which we have mentioned, that this alternative ebligatidn is morb 
extenfive than the determinate obligation of J^n^ but allb ietf 
another reafon, which is, that if the furety chofe to give Jaiim^ 
he would give a different thing from that due from the principal 
debtor, who is only debtor for J<^n\ which cannot be, 
n. 368. This is the decifion of the law 8. (i) $ 8.^. detiu 

'riiis is not to be apprehended in the precceding inftane^ iflj 
which the principal debtor promifed John or JamtSy and the furety 
John determinately t for in this cafe if the principal debtor o£fet 4 
James to the creditor, and by this choice reduces his obligarion td 
the determinate obligation of giving Jataesy he Uberates lumfcff 
from the obligation of giving John, »nd confequently liberates hia 
furety from it nam ree Hherato, liberantur fidejujjires. The furety 
who had only acceded to the obligation of giving John, no longer 
owes any thing ; if on the contrary, the principal had offered J^, 
he would owe th.e fame thing as his furety it cannot then happen, 
in this cafe, that die principal and the furety Ciould owe different 
things. 

If the principal was obliged to give the creditor the one of the 
negroes, James or John, at the choice of the creditor, the iiurety 
may e^^ually oblige himfelf to give one of the two at his own 
choice, d. /. 8. (r), $ 10. for the creditor always preferring his 
cbwee againff the principal, until payment, the debtor wiU idways 
continue debtor of one of the two things, and, coafequeady, of 
that which the furety pleafes. 
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It is a queftion, whether the furety’s eagiganent is 
entirely null, when he is dbhged to more than the jurifr* 


{a) This law does not relate to the fabje^y the traoflaior baa not been able to find the 
law intended to be releired to. 

(h) SI quia Stiebum fiafnlatua (fiierie) fidajofiBMtm ka aecepesie, oe# dKmJid 9 

9 Non oblifari fidtj«ifiwcin» Jufiaaiiff aky qoia dmior ejus fit conditio : otpoln 
fum faturui fit, uc mortuo Sticbo teneator, MtrccUua autcoi nocdt, non ideo tantum nmi 
obligari, ^uia wduriorem condidoaem acceptus efi, fed quia (^) in atiam potlus oWiga* 
tfonem aceoptna efi j deoique pro toqui daim proimforif, non poterit fidejoflbr ici dddfl 
Ot doctm aot Stiebom proo^mti gpameif no ealtt non fit ejus dnrfat mditib* 

(<) Contra aut«A, fi is qoi bnmioeni aac deceai, utnioi ipfe ftipulltoi^ 
gfi) r«^e fidejulTofein iu acciplet^tswanor hmmmutrm tu wa/ei f fit nniin (biqoii) hoc 
psodo fidQuflbris coodUb mclioia 

cipal, 
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cipsilt or irhedier it is pnly null fo far as it exceeds the principal 
bb%i(ioii? It appears that the Roman jurifts tliought it entirely 
nidl^ vaithough Dumoulinj ad L 51.^ Jiif ulanth S fii fi no. 
|0> bf fiq. wilhed to make them fay the contrary ; this evidently 
yefults from the terms of the law 8. § 7. above cited, placuit omnim 
non Aligari. It is true, that Haloander^ in his edition, reads, non 
Ofnmm \ but it is by his own authority that he has changed the 
reading, contrary to the credit of the copies, and that of the Grecian 
interpreters, who have tranflated the terms omnino non^ by On 
that is, nui/o mode \ tliis refults in like manner from the other 
texts above cited. The reafon which Conanus adduces. Comment. 
Jur. n. 68, for the opinion of the Roman jurifts is, that a furety’s 
engagement being eflentially acceftary to the obligation of the prin- 
cipal, and it being the eiTence of an acceflliry obligation, not ta 
contain any thing more than the principal, an engagement by 
which the furety obliges himfelf for any thing more, fails in the 
efTential form of fuch an engagement, and (hould confcquently be 
nbfolutely void. This reafoning, upon which the Roman jurifta 
feem to have founded their opinions, is more fubtle than fo!id« 
From the propofition that a furety^s engagement is accelTary to the 
principal obligation, it only follows, that when the furety engages 
for more, his obligation is not valid as to the cxccfs, but there is 
no reafon why it ihould not be fo to the extent of the obligation of 
the principal debtor; for, in confenting to oblige himfelf to a 
greater fum, he confents to oblige himfelf to the fame fum with 
bis principal ; therefore, as the Roman laws are not followed in our 
provinces, except inafmuch as they are conformable to natural 
equity, I think that in this cafe we ought to deviate from them, 
»nd decide that a furety, who obliges himfelf lo a greater fum 
than that included in the principal obligation, or who obliges him- 
felf to pay immediately what the principal only owes at tlie end of 
n certain term, or under a certain condition, is under a valid 
obligation to pay the fum included in the principal obligation, at 
the term and under the conditions tliere mentioned. The Coutume 
of Brittany^ art. 118, has followed this opinion, and Wijfembach^ 
etdt.de Fid. n. 10, agrees, that although contrary to the texts of 
law, it i$ followed in pra£lice« 

r ^76 1 principle which we have cftabliflied, that the 

L 37 J' cannot oblige himfelf to conditions harder than 

fhofe of the principal debtor, in duriorem caufam^ ought to be un- 
derftood with refpcA of the thing due, and of the objed of the 
obligation : the furety cannot indoed, owe more than the debtor, 
quantHateidit% keOf conditioner modo: but, with refped of the ^ualitp 
of the lien, he may be more ftridly obliged* 
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For inftance, ift, according to the principles of riie Rman Lit^ 
the furetv who accedes to an obligation purely natural, is more 
ftri£tly obliged than the principal, fince he maybe forced ]tp pay, 
though the principal cannot, as the creditor has no a£!ti<m agriidl 
him. 

2d, According to the fame principles, when a furety has en^ 
gaged with a debtor who has whaft is called e;^ep(ionm ^fnpetentU f 
as when a pe rfon has engaged as furety for the fatha*, in favour of 
the fon who is his creditor, the furety is more flriflly obliged than 
the principal, fince the furety may be forced to the payment of 
the whole debt ; whereas the principal cannot be fo, except tP Jhf 
extent of what remains for him, after leaving him what would be 
ncccffary for his fubfiftencc, L 173. {a)ff de Reg. Jur. 

3d, The furety of a minor is often more (Iridlly obliged than the 
principal, wlip may, if the contraft is injurious, be relieved againR: 
his obligation, whereas the furety is obliged without the hopes oF 
Tcftitution, /. 13. {h) de Minor. 1 . i. (c) Cod. de Fulej. Minor. 

4th, According to our ufages, a judiciary furety may be fubjeA 
to imprifonment, in fome cafes \yhtTe the principal cannot, as, wlicrc 
the latter is a prieft, a minor, a woman, a perfon of the age of 70 | 
^nd conrequently more flri£lly, and, in rcTpe£l of tlie quality of th^ 
|icn, more extcnfively obliged. 


Fifth Corcllary. 

j- - It rcfults from the definition of a furcty^s engagement, 
as being acceflary to- a principal obligation, that the ex- 
tin£fion of the principal obligation necciTarily induces tliat of die 
furety ; it being of the nature of an acceiiary obligation, that it 


(d) In coodemna ione pTfonirum, qus in id, quod f'acere poflunc, damnanturj nwi 
fotum, quod habcot, cxcorquendumeil, fad ft ipfarum ratio habc’ daeil, neegeant. 

(^)ln cau^x cognilione verfabitur, urrum foii ei fuccurrendum fir, an eiiam hti, qoi proeo 
Pbii^ati funt, v-puta fideju (Tori bus. luque fi cum feirem minorem, et ei fidem non babe* 
tom, ru fideiuiferis pro eo ^ non e;l sequum, fidejuflari in oecem meam fubfcniri ^ feS 
potiuB ipfi deneganda erit mandati a^io In fumma, perpendendum cr'ai Prstoii, cui 
f ociui fubvenlatf utrum creditor!, an fidejuflbri y nam minor captus neutri tenebitur. Faci* 
liui in mandatore dicendum enc, non debere ei fubvenirr } hie enim velot adfirmacor /oit 
U fiiafor ut cum minore cootrahe^etur. Unde tra^ari potefi s minor in integrum ref* 
titutioncm utrum adverfus cre^itorem, on ot adverius fidrjuCbrem implorare debear ? £c 
puij tutius, advorfua ntruirque. Caut'a enim cogniu, et prierentibua adferfariis, vel fi per 
contumaciam define, in in'egrum reni.*utione$ perpendendm funt. 

(f ) Poftqutm in integrum ctitu bencficio refiitutus ei, perlcufum cWdtionU emptori, 
cui praediom qx bonh pateroif verdidirti, prarfiare non cogeria. Sedea res fidejuiTorea qui 
fioto iotwectienitic, txcurare not! poteS. Quare mandati judicio, fi pccuniam folverioc, 
mt condcmaiiti lutrint, coQvcnicrii • inodo fi co quoque nomine rcftitutionis soxiiio non 
jtqnberii. 


csmiot 
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timot exift withoiit itb principal ; therefore, wherever the prin- 
cij^ is difcharged; in whatever manner it may be, riot only by 
i^bttal payment or a compenfation, but alfo by a releafe, the furc- 
ty is difeharged likewife ; for the ciTence of the obligation being, 
that the furfty is only obliged on behalf of a principal debtor, he 
therefore is no longer obliged, when there is no longer any princi- 
pal debtor for whom die is obliged. 

P g - In like manner, the furety is difeharged by the rova- 
^ ^ ' tion (a) of the debt ; for he can no longer be bound for the 
firft debt fofwhich he was a furety, fincc it no longer fubfifts, 
having been cxtinguiflied by the novation ; ncithe r can he be 
bound for the new debt into which the firft has been converted, 
lince this new debt was not the debt to which he ;jcceded ; navaikne 
legitime perfEia debiti in aliam fptemn prioris iGti:rii8i4S 

jidejujfres vel matidaiores liberates ejfe non ambigituryft modo in /equeuti 
ft non ohligaverint^ L 4 . Cod. de Fidej* 

- - So when the principal becomes the foie heir, purely and 

I 379 J creditor, or vice verfd^ when the creditor 

becomes foie heir, purely and fimply, of tlic principal, or when the 
fame perfon becomes fucceflively heir of one and the otlier, the 
fureties are liberated, becaufc there no longer remains a principal 
debtor, by rcafon of the confufion of the qualities of creditor and 
debtor, which, being united in the fame perfon, deftroy each otiicr j 
as no one can be creditor or debtor of himfcif. 

It would be otherwife if the debtor only became heir of the cre- 
ditor, fubjeft to the benefit of an inventory, or vice verfd^ for one 
of the effeclis of a benefit of inventory, being to prevent the con- 
fofioii of qualities, and to diftinguifh the perfon of the heir from 
the beneficiary fucceffion, the debtor, who is beneficiary heir to 
the creditor, remaining always debtor to the beneficiary fucceffion, 
his fureties are not liberated, for there is a principal debtor. 

When the creditor fuccecds to his debtor, not by the title of 
heir, but by the title of univerial donatory, or univerfal legatee, as 
ih all thefe cafes he is not bound for debts indefinitely, but only fo 
far as the value of the goods to which he fuccceds, the confufion {b) 
qoly takes place to the extent of this concurrence \ w^hcnce it foU 
lows, that the fureties arc only difeharged to the extent of fuch 
concurrence, and if there be not fufficient in the goods, which the 
dCebtor has left, wherewith to difeharge die whole debt, the furetiei 
ate oUiged la pay the remainder 1 but the creditor cannot fee for 

(«) A fiovati«abteatc^taact«fsiisoSl%a^^ ia OiUfaniOB of laotkerf. for tka 

MM te Pwlll^clb •. 

(t) At to dK (xdfldioB of debti bj coofiiiioa, tee P. III. ^ 5. 

it* 
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it, until he has accounted for the effefts of jthe debtor to whom he 
has fucceeded. 

When the debtor becomes heir of the creditor purely and limply 
indeed, but in part only, or Vice verfi^ as the confufion only takes 
place £or the portion for wliich he is heir, the fure^ies are only 
liberated for this portion. 

C 380 ] When the principal debtor Is not difeharged //fw jure^ 
but by fome exception, or fm de nm regevoir^ which he 
mayoppofe to the demand of the creditor, can the furetics oppofe 
the fame Jins de non regevoir as the principal? With rcfpe< 3 . to this 
quedion, we mud didinguifli between exceptions, or Jins de wm 
regevotr^ which are called exceptiones in perfonam^ and thofe that arc 
called exceptiones in retn* Exceptiones in perfonam are thofe founded 
upon fome reafon which is pcrfonal to the principal debtor ; ex-, 
septiones in rem are fo called, becaufe they are not founded upon 
any reafon pcrfonal to the principal debtor, but upon the riling it- 
felf, that is, upon the nature of -the debt. 

Thefc exceptions in rem may be oppofed by fureties, as well as 
by the principal ; rei autem coharentes exceptiones etiam JideyuJforibut 
competunt^ /. 7* ^ i* de Except, and it is of thefe exceptions tliat 
we mud underftand what is faid in the law' 19. ff. d. tit. emnes ex- 
ceptiones, qua reo cempetunt, f.dejujfori qmqu€% clium invito reo, cemr 
petunt. 

Such is the exception of fraud or of violence ; fuch are alfo the 
exceptions of a judgment, or of the dccifory oath (a), d. /• 7. 
§ I. for thefe exceptions being founded upon w'lrat was decided 
by the fentence or dccifory oath, that the thing was not due, 
apply to the thing itfcil, and arc not founded upon any reafoa 
pcrfonal to the principal debtor; and, confcquently, are ex- 
ceptions not , in perfonam^ but in rem ; which may be oppofed 
by the furetics, as well as by the principal with whom the 
quedion has been decided, or to w'hom the oath has been offered ^ 
nec objlat regula juris^ that an adjudication or a dccifory oath can^ 
not give a right to a third perfon, w'ho is not a party (A), /. 2. Cod. 
quib. res jud. non noc* 1. 3 (r), ^ 'I- ff. de Jurejur^ for this rule 

ought 


{s) For the nature of the dec'/ory outb, fee P. 111. eh. 3 . 5 4 . Art. X. 

(^) Rft inter afi§t judicata f ntftu ttmlnmentiim offrrrt Aisj ftei jndicia 
rtaX^ oefue prajudkium fiUut wngero \ Itfeo neptt Cute prejudicare non poteft, %tto4 
•dverfus coturtdts ejus jadtucum eft, fi nthU adverfut ipfiuB ftotutum eft. 

(<) Uode Marceilut feribiti etiam de co juotri poffe, atpreegnam fit mutter met me ft ; 
et jurtjurando ftaMdum. Denique, ait, li de poflfcflionc erac quieftio« fervari oporteie ; A 
forte quail pijs^nana ire in poirciboAein tolebat, ei cum ei contradicerctur, lel ipGi jurevU 
Je preeguantemf vel contra earn jora um eft { oam fi ipfa ibit jn polTeffionem fiim meto t fi 
contra earn, non line, quamvia we prragoant fuerit» proderiiqoe, ioquTC MarceUttt, mu* 
lietl juranti juajurandum, ne cjnvcatator, ^uafi caluoiniac cavfa vcntiia nomine fuerit in 

pair.iniOnf, 
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ought not td be undcrttood of thofe whofe tight is cfll-ntially con-< 
Ue£ted with that of the perfon who was a party concerned » fuch as 
fliat of fureties with their principal. 

When the principal debtor, by a trandnfliori with the creditor 
upon the legitimacjTof the debt^ has agreed to pay it, but with an 
mliowance of three years, the exception which this agreement gives 
againft the creditor, Jf he fucs before the term, is like wife an ex- 
ception in rernf far it is founded upon the thing itfelf : it is founded 
upon the doubt which was entertained of the legitimacy of the 
debtj upon which die tranfacdon took place. This exception majr 
confequently be propofed by the fureties, as well as by the prin- 
cipal, though they were not parties to the tranra6);ion ; hence 
arifes a queftion, whether the debtor, by a new agreement with 
the creditor, may, to the prejudice of the fureties, permit the 
creditor to demand what is due to him before the term fpeclfied by 
the former agreement? Paulusy in the law 27 (<7), § i.ff. dePaft. 
decides formally, that he may, (although fome interpreters, to re- 
concile this text with the law, fin. ff- Die. Tit. which decides the 
contrary, have put the text to the torture to make it fay fomething 
dfe.) TTic reafon of the dccifion of Paulus is, that the right which 
refults from the former agreement having been formed by the mere 
concurrence of the creditor and debtor, without the intervention of 
the fureties, it may be deflroyed by a contrary agnement ; cum 
queeque eodem modo dljfolvantur quo colligate Junt \ on the contrary, 
Furius Anthianus decides, that the new agreement cannot deprive 
the fureties of the exception W'hich they had acquired by the for- 
mer, /. fin. {b) ff. de PaEt. and I think that wc mull accede to iliis 
dccifion; the reafon alleged for that of Paulus can only apply 
where there is no right acquired to a third perfon. Some inter- 
preters, whofe opinions I have elfewhere followed, to rccorieiie 
Furius Anthianus vriih Paulus^ fay, that the dccifion of Furius only 
takes place in the cafe where the fureties have ratified and accepted 
the former agreement; but this conciliation is imaginary. It is 


jMil&ffionr, neve vim patiatur in pcireHione. 5t*<l an juajuiandum coufque pro^t, uC 
peft tdituin partum non quarracur, ex eo cUiiu'^, an non fit, cu;«i elTe diciiur Marce lui 
Etait, vedtatem cHe quaerendam : qu'*a ju jartnSum ^htn 
noatf SBatris igitUr juijuraodom partui non pruficUt i nec nocebic, fi mater detuieri^i et 
jtwenir ex eo pra^nam non eile. 

(tf) PaAttSfMper^a/, pofteacoavenit, af/r/er«f : pnuspaOumper poilcriuc cl^detun 
Msqwdem ipfo jure, fieiit toUitur ftipulado per idpoUtionem $ fi huc adum quia 
m ftipnlationtbtti juf contlnccttr j in padii fa&um verfatur ) ec idco replicatioue cxcepdo 
tUdctiir. 

{b) Si fCttt poftqotm padui fit, a ft eaa peH pecuniam (ideoque expit id padlum 
fid^ttfibri quoqne prod^) padns fit, wt m ft prti an utiiifaa priorii padt mblata 

fit fidfjufibri, qoaefitom eft 1 Sed veriua eft, tod adquxfium fidejufibri pa^ exceptio- 
lutai, [eij invito extorqtieri non pofif# 


not 
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not faid in this law, that the furetics had accepted the former 
agreement, it cannot even be fuppofed ; for in fo doing, Furius 
would have been putting a queftion upou. What could never be 
made any queftion at all. 

Let us now proceed to exceptions in perfonam* 

Exceptions, founded upon the infolvency of the principal 
debtor, and upon the perfonal privilege pf his property, being 
exempt from feizure, fo far as it is neceflary to his fubfiftenccy 
cannot be taken advantage of by the furetics j as we learn from the 
law [a) 7. jf. de Except, which lays down that the exception which 
is granted to a debtor, who may be either the father, or mother^ 
huiband, or patron, or a partner of the creditor, to be exempt from 
the feizure of his necelTaries, cannot be oppofed by the fureties. 
The reafon is evident \ the poverty of the principal debtor does 
not difeharge him from his obligation ; and if he afterwards is 
enabled to pay, he is compellable to do fo ; in the mean time, his 
obligation remains entire, and is a fuiHcjent foundation for that of 
his fureties. His poverty does not deftroy it, but only fufpends the 
execution of it, by the exemption above-mentioned ; but this ex« 
ception, being founded upon the quality of father or hufband, which 
is perfonal to himfelf, cannot be taken advantage of by his fureties. , 
It is the fame with refpccl to the exception which refults from 
the cejfo bonorum. Where the principal debtor has made a celGon . 
of his goods, and they are net fufiicknt to difeharge him from his 
debt, he is not liberated from the remainder, /• i. (i) Cod. qui Bon. 
Ced. and his obligation for the remainder is a fulHcient foundation 
for the obligation of Ills furetics for fuch remainder, Ncverthelcfs, 
until he has acquired new property beyond what is neceflary for his 
fubfiftence, he may oppofe, againftthe purfuils of ths creditor, at. 
fifi de notwre^evoWy refulting from the celfion /, 3. (r) Cod, de Eon, 
Author, jtitl. pojfid. /. 4. (</) dc Cejf. Ben. it is evident that this fn. de 

(tf) Excepiiomt/quc perfonx cu;ufauc coherent, non tranfeiuitad alioi: velnti [taj 
quam focioi babet exceptionenif qtjo4 t\i€rre pofTt: tel parens« patmnufvei non com- 
pftii fidejuflori : fic mariti n4cjuHor poll foiutum initrinumiua datus, in foiidnm dotia 
nomine condetnnarur. 

(S) Qui bonis ccftcrlnt, nlS folidum creolcor recepmt, non font libsnti. 

(r] Ex contra^ttf qni cfflionetn rcrum antrcelfity debitorem contra juris rationrm con- 
ftniesycum eum rquitat loxilio esceptionis ir.uniar. At tunc demum iceraco poilir defi- 
derare conventionem» cum untum poUea quxfivic, quod Prxfidem ad ejus rei liccotiam 
debext promos«re. 

Legis Juli* de bonis cedendis beneScium, conflitutionibus Divorum neftrorum Pa- 
rentum td protincias porredlam eflV, ut ceflio bonorum admictatur, notum eft ; non tamen 
creditoribus fua andloriute dividcre bsec bonti et jute dominii dctineie} fed venJitionia 
ramedio, quatenui fubftantia patitur, indemoitstl foie confoiere permiflum eft. Com ita* 
que contra juris rationcm ras jure dominH tenexs, cjui, qui bdn?sccffit, te credicoron di« 
cent 2 iongi temporia prmferipttone peiicotem fubmoaeri non pofle, manij^ftum eft. Qjiod 
fl non bnnii eum ceffiffe, aed rea fust in folutom tibi dedifte monftrciur, Prsafes proviocie 
potctit da propneute libi Kcosnedare nolionem. 
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mn^re^evoir is founded upon a rcafon of favoUTi which is pcrfonal 
to lihe debtor^ it is e^aptio in perfonam^ which cannot be oppofed by 
IkiB fureties* 

I think it is the fame with the exception arifing from a contradr 
of attermoiementy to which the creditor would have been obliged to 
accede^ by which a difeharge is granted to the debtor of a part of 
his debt, and certain terms for the payment of the remainder ; I 
think that the exception which this contrafl: gives to the principal 
debtor, ought not to extend to the fureties, and that tliey may be 
fued immediately for the payment of the whole debt ; for it Is evi- 
dent, that this is an exception in perfonam^ which is only granted to 
Ac debtor in confideration of his poverty, which is perfonal to him- 
felf ; the remiliion granted by the contract of attermoiemeni not 
having been granted animo domndi^ but by neceffity, this, as well as 
l3ie preceding exception, only invalidates the civil obligation ; the 
natural obligation for what remains unpaid continues entire, and 
ferves as a fufficient foundation for the obligation of the fureties* 
This reafon is an anfwer to that adduced in the firft place in fup- 
port of the contrary opinion, which is, that it is the ellence of an 
engagement that the furety cannot be bound for more than the 
principal. With refpeft to the fecond argument adduced for the 
contrary opinion, which is, that if the furety does not profit by 
the contrafl: of aUermotement^ and may be obliged to pay the whole 
of the debt, it would happen indirefUy that the principal debtor 
would not profit from it himfelf, on account of the recourfe which 
the furety, who has paid the whole, w'ould have againft him ; the 
anfwer is, that this will not happen, becaufc the furety who has 
paid the whole, is, in his quality of creditor of this fum for his 
indemnity, obliged, as well as the other creditors, to accede to the 
contrad of attermoiemeni ; it muft however be alloWed, that the 
contrary opinbn is authorifed by two ancient arrets^ cited by 
Bafnage^ one of the parliament of Paris^ the other of the parlia- 
ment of ; but 1 do not think that the decifion of thefc 

arrits ought to be followed, for the reafon above adduced. This 
decifion even appears to be repugnant to the nature of a furety’s 
engagement, which is an aft to which a creditor has recourfe for 
his fccurity againft the rifque of infolvency of the principal debtor. 
Now, what would become of this fecuyity, if the creditor had not 
the right of demanding from the furety what the infolvency of the 
principal dcibtor would oblige him to remit to fuch principal ? Our 
opinion coincides with the article xiii. of the Arrits of de La* 
mignon upon this title. 

When there has been an agreement between a creditor and the 
principal. debtor, by which the creditor, in order to gratify the 

' principal 
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{principal debtor, haS agreed with him not to demand the payment 
of the debt; if the creditor afterwards demanded the payment of 
it from the fureties, they might indeed oppofe the exception which 
refults from the agreement ; but, According to the ancient Roman 
law, the fureties had this riglit only becaiife the demand agairtfl; 
them would recur againft the principal, who was obliged to dif- 
charge them from it, aEHone coMraria mandatt out negotiorum gejlo^ 
rum; therefore, in the cafe in which the demand againft the 
fureties would not recur againft the principal, as if the fureties 
had engaged donandi ammo^ with a declaration that they would not , 
reclaim from the principal what they might be obliged to pay for* 
him, the fureties could not, according to the principle of the an- 
cient Jaw, oppofe the exception arifmg from the agreement betweeii 
the creditor and the principal debtor, becaufe this agreement, aiid 
the exception refulting from it, being founded upon the perfonai 
coiifideration of the creditor for the principal debtor, whoih he 
wiftied to gratify, is an exception in perfonatn^ which does not be- 
long to die fureties, as we learn from the law 32. jf*. de paEln 
where it is faid, ** ^tod dlEium eji^ ft cum reo paEium ft ut non 
■pefettur^ fidcjujfori quoque competere^ epcceptionem^ propter rei perfonam 
piacuit^ nt mandati jndicio conveniatur ; igitur f mandati aBio hulld 
ft^ forte ft douandi animo fidejufferity dicendum non prodejji excep^^ 
iionem fidejufforir 

Even when the furety is an ordinary one, who has recoiirfc 
againft the principal debtor for what he is obliged to pay for him^ 
he could not, according to the principles of the Roman law, oppofe 
the exception arifiiig from the agreement between the creditor and 
principal debtor, if by this agreement not to demand the payment 
of the' debt from the principal debtor, the creditor had exprefsly 
referved the power of demanding it from the furety. Debitoris 
coHventio fdejujforibus proficiety nif hoc aElum efy ut duntaxaty a reo 
non petatury a fidejujfore petatur : tunc envn fidejujfor cxceptione non 
uhtur"' Z.. 21. § 5. in fin*, 22. jf'. d* tit. 

Ctijasy in his commentary upon the faid § 5, properly obferves> 
that in this refpedi fureties would differ from thofe who are called 
in law, mandatores pecunia credenda ; for, if at your reejueft I had 
lent a perfon a fum of money, I could not afterwards, by agreeing 
with the debtor that I would not demand the payment of the debt 
from him, legally referve to myfelf the power of . demanding it 
from you; he gives us a reafon for the difference; when at your 
requeft I have lent fome one a fum of money, I am, by the nature o£ 
the contra^ of mandate, obliged to cede to you my i,£llon upon^the 
Joan ; every perfon undertaking a comniiffion being obliged aSlione 
tmndati dircBuy to render an account to the perfon giving ijt of 'all 

R that 
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tbat he has acquired in the execution of the mandate ; therefore^ 
when by my own aft I have difabled myfelf from fulfilling my 
obligation to you, and from ceding to you the aftion upon the 
loan, whetlier by agreeing with him not to demand any thing from 
him, or by letting him be difeharged by my fault from the demand, 
or in any other manner, I ought not to be admitted to claim from 
you aiiione mandati contraridy the fum which I lent to him by your 
requeft (tf), /. 95. } de Solui. for it is a principle common to 

all reciprocal contrafts, that the party who fails in the performance 
of his own obligation is not admiifible to demand from the other 
party the performance of his {b). 

... The cafe is different with refpeft\o fu reties. A creditor, ac- 
cording to the principles of the ancient Roman law, as Cujas ob- 
ferves, ad* d* does not contraft any obligation in favour of the 
fnreties, to preferve for them his aftions againit the principal, 
againit whom they have an aftion in their own right \ it is merely 
for a reafon of equity that he cannot refufe the ceffion of it to the 
furety after payment; but he is only bound to cede them fuch as 
they arc ; therefore, the agreement with the debtor, by which he 
has rendered his aftions againit him inefficacious, does not pre- 
clude him from demanding the payment of the debt from the 
furetjr. 

Such was the ancient law, as Cujas obferves, ad. d. § g, and 
which can fcarcely prevail fince the novel of JuJHnian. Jure novo, 
fays Cujas, baud facil} procedere potejl : for, Juflifitan having by his 
N(n)el granted to the fureties the exception of difeuffion, benefic'tum 
erdinis, which confifts in the right that he gives them, when they 
are fued by the creditor, to require them to proceed, in the firft 
place, againit the principal debtor, it is evident that the creditor 
can no longer, by agreeing with the debtor not to demand the 
debt from him, referve the power of demanding it from the fure- 
tics ; for he cannot by his aft deprive them of the right and ex- 
ception given to them by the law. 

According to the principles of the French law, befidcs this reafon 
deduced from the novel, that a creditor cannot, by agreeing with 
the debtor not to demand the payment of the debt from liim, re- 
fenre the power of demanding it from the fureties, there is another 
not lefs decifive : it is derived from the difference between the 
principles of tlvs Roman law and outs, with refpeft to fxmplc 
pafts. 

(a) SI creditor a debitoit colpa foacaufa cedderlt: prppeeft, ut idllone mandati nIhU 
a maoditore coofe^ui ddM i Cum ipfius vitio acdderlt, oe mandatpri polBt adionibus 
cedere. 

(d) See the obfoeatimii vppii thii fobje^, Appendix, Ns* X|t« 
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According to the principles of the Roman law, ihofe obligations 
only which were formed by the mere confent of the parties, could 
be deftroycd by a contraij confent ; with refpeft to all others, 
when the creditor chofe to make a releafe to the debtor, he could 
only do it by the formula of an acceptilation *, without that, the 
agreement made with the debtor not to demand the debt from him, 
was only a fimple padi, which could not deftroy the obligation of 
the debtor ; for as a (imple pa<Sb cannot produce a civil obligation, 
fo it cannot deftroy one. It is true, that this agreement gave the 
debtor, an exception to exclude the creditor from the demand 
which he might inftitute agalnft him, contrary to the faith of the 
agreement; but the debtor only enjoyed this exception from the 
equity of the prator and againft the rigour of law ; the obligation 
which he had contra£J:ed continued to fubfift tpfo jure in his per- 
fon, and was a fufficient foundation for preferving that of the furc- 
ties who had acceded to it. 

It was the fame with refpeft to an agreement by which the cre^ 
ditor, through liberality, granted a certain term to his debtor, who 
had at firft contrafted a pure and fimple obligation without aiiy 
term ; this agreement was a fimple paQ:, which only gave the 
debtor an exception, againft the demand which the creditor, con- 
trary to the faith of the agreement, had inftituted againft him be- 
fore the expiration of the term; but if by the agreement the cre- 
ditor declared, that he only meant to grant the term to the debtor 
and not to the fureties, this agreement, according to the principles 
of ancient law, would not prevent him from proceeding before the 
term againft the fureties, who could not oppofe the principle of 
law, that it is of the nature and eflcnce of their engagement, that 
the furety ftiould not be obliged to more than the principal, and that 
he ftiould have the fame terms of payment ; for the agreement by 
which the term was granted to the principal, being only a fimple 
paft, could not invalidate or diminifti his obligation ; it continued 
to fubfift tpfo jure fuch as it was when contrafted, as a pure and 
fimple obligation, and without any term, and leaves that of the furc- 
tics to fubfift in like manner. If the debtor is enabled to enjoy the- 
term granted to him by the agreement, it is only by virtue of an 
exception to which he is entitled, by the equity of the praetor 
againft the rigour of the law, and which being founded only upoti 
a cbnfideration perfonal to the debtor, does not extend to lu3 
fureties. 

The principles of liit Roman Lawy upon the effeft of fimpld' 
paflts, do not irefult from natuial law, and ate founded entirely upon* 
fuBtiltics, very oppofitc to the fpirit and fimplicity of the law of 
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I^raace. The folcmn'ity of an acceptilation is with u$ unknown : 
and any kind of agreement may produce, extinguifti, or modify civil 
obligations. When a creditor has agreed with the debtor not to 
demand the debt from him, this agreement, according to the Cm- 
plicity of the French law, discharges the debtor plena jure ; there- 
fore the creditor cannot legally referve a power of demanding the 
payment from the fureties, the liberation of the debtor neceflarily 
iiduclng that of the fureties. 

So in our law, when after the contrail: a creditor through libera- 
lity grants a certain term of payment to his debtor, he cannot ex- 
clude the fureties from fuch term : for as the agreement has the 
of modifying plena jure the obligation of die debtor, and 
converting a pure and fiinple obUgatlon into an obligation with a term 
gf payment, the obligation of the fureties neceflarily receives th^ 
fame modification 5 and they have the fame term of payment as 
the principal debtor ; it being the cflcncc of their engagement that 
the furety ihould not be obliged to more than the principal. 

If the fureties, in the cafe of a contraft of attennoiement between 
the creditor and the debtor, do not enjoy the remiifion and terms 
granted to the debtor by tlic contratl’, as we have above decided, 
it is becaufe thefe only afieci the civil obligation 5 the natural 
gbligation remains entire, and confequeiitly the debtor himfelf, if 
he had wherewith to pay could not, in point of confcience, take 
advantage of cither of them. This natural obligation, as we have be- 
fore faid, is a fuflicieiit foundation for that of the fureties •, but wheas 
a creditor, of his own free will, and llirough liberality, has dif- 
gharged his debtor, or granted him a term, the debtor, is no 
longer obliged, either naturally or civilly, to pay the fum re- 
mitted, or to pay before the term •, neither, confcquently, arc the 
fureties. 

f Rt 1 Wlien the principal debtor obtains a reftitution againft 

^ his obligation by letters of refeifion, docs the refcifion 
gf his obligation induce the refcifion of that of the fureties ? Wc 
muft make the fame diftinftlon here that wc have done with re- 
gard to exceptions : if the reftitution is founded upon any real de- 
left of the obligation, as upon fraud, violence, miftake, grofs in- 
equality, the refcifion of the principal obligation induces that of the 
fureties i but if, on the contrary, the reftitution is founded upon 
reafons perfonal to the principal debtor, as for inftance, upon his 
minority; the principal only acquires a perfonal defence againlh 
{lis obligation, which, notwithftanding the refcifion, fubfifts natu* 
jand is a fubje£l capable of being acceded to by the obli« 
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gatlon of the furetics, as is decided by the law 13. {a) ff. de 
Minor f and very direftly by the law i . (b) Cod. de Fidejujfe Min. 

There is, however, a cafe in which the refcifion of the principal 
obligation, although merely on account of minority, induces that 
of the furetles ; this is when the principal debtor obliges himfclf 
in a quality which the refcifion has deftroyed, as if he had obliged 
himfelf in quality of heir, and obtains a reftitution againft his 
acceptance of fucceffion : for, the principal debtor not being obliged 
on his own account, but in the quality of heir which he no longer 
has, and which he loft by the refcifion of his acceptance of the fuc- 
ceflTion, he is no longer debtor at all, not even naturaliter ; his obli- 
gation attached to the quality which is deftfoyed no longer fubfifts; 
as is decided in the law 89. {c) ff.de Acquir. Hered. 

P - The rule which we have eftatliflied, that the extinfkion 
of the principal obligation extinguiflies that of the furety, 
is fubjeft to a kind of exception, in the cafe where the thing due 
has periftied by the a£l: or default of the furety ; in this cafe, air 
though the obligation of the principal debtor be extinguifhed by* 
the extinction of the thing which conftituted the objeft of it, the 
furety remains obliged, as is decided by the law 32% § de Ufur^ 
fidijuffor Joins tnoram fecerit^ reus non tenet ur^ ftcuti ft Stichum 
promtffum occiderity fed ntilis aElio in hum (fidejnfforeni) dabitnr.^^ 

This has been eftablillicd contrary to the principle, which doesf 
not permit the obligation of the furety to fubfifi, after the exr 
tinftion of the principal obligation, as is indicated by the jurift in 
ftatiiig, that in this cafe the adlion againft the furety is an aBto utilis^ 
that is to fay, that it is given contra tenor em juris y it a f undent e utUi* 
tate et' aquitatey by way of damage8> and as a punifhment for the 
fault of the furety. 


Sixth Corollary^. 

C 383 ] ^*’0*'*^ principle that the furety, according to 

our definition, is one who obliges himfelf for and 
accedes to the obligation of another, the Roman jurifts deduced 
this confequence, that whenever the two qualities of principal 
debtor and furety become united in the fame perfon, which happens 
when the furety becomes heir to the principal \ or, vice verfdy 
when the principal becomes heir of the furety, or when 
a third perfon becomes heir to both the one and the other; 
in all thefc cafes the quality of principal deftroys that of furety ; 
as a furety ia ellentially one who is obliged for another, and a 

(fl) fytfupra^ n. 376. {h) Vidtfupra^ n. 376. 

(r) Si pupillus Te hereditate abftinett, fuccurrendum eft et fidejuftoribus ab eo datii, 
liprediurie contradtu conTCiiiieotur« 
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man cannot be a furcty for himfclf; whence they concluded 
that in all thefe cafes, the obligation as furcty was cxtinguiflied, 
and that the principal obligation remained only. /. 93. {a) § 2. £ 5 * 
JPin^ff. de Solut. L 5. {h) jf. d.fid. 1 . 24. {c) Cod. de Fidej. 

Hence they concluded, in thefe cafes, that if the furety had 
himfelf given a furety who acceded to his obligation, the obli- 
gation of this laft furety was cxtinguiflied by the extindtion of that 
of the firft, which, fo far as regarded the fecond, was a principal 
obligation. /. 38. {d) de Sohit. 

According to our ufages no regard is paid to this fubtilty, and 
a furcty of a furety is not difeharged on account of the furety, for 
whom he has engaged, having become heir of tlie principal debtor, 
or ^ice verfd ; there is the more reafon for this opinion, becaufc 
the jurifts were divided upon this queftion, d. /. 93. 

Even if we were to decide according to the Roman Law^ that in this 
cafe there would be a confufion of the obligation of the furety, 
the hypothecations contrafted by this furety would . continue to 
fubfilt ^ for thefe are only cxtinguiflied by payment and this con- 
fufion, which according to the fubtilty of law, difeharges the furety 
as fuch, is not equivalent to a payment, as is decided by the faid 
law 38. ^ 

When the furety becomes heir of his co-furety, it is clear that 
there will be no confufion, and that the two obligations fubfift, al- 
though united in one and the fame perfon, X. 21. (^) § i. ff.de 
Fidej ; fo where one of two principal debtors fucceeds to his co- 
dSbtor, the two obligations fubfift. X. 5. {f)ff- de tit* 
r 1 concluded from the principle, that it 

is of the elTence of the obligation of fureties to accede to 
the obligation of a principal debtor, that the obligation of the furety 

(«) Sed (et) a reus heredem frJejuiTorem feripferit, (non) confunditur obliga io : cC 
quafigenera'e quid recinendumeft, ut ubi ei obligadoni, quae frquelae locum obtincr, prin. 
cipalisaccedit, confufa (it obligatio, quotiens duae Hot principales. altera alteti potius adj'ci*> 
tur ad aAioneiti, quam confufionem pareie. Quid ergo H fidejuflbr reum heredein ferip- 
iertc ? confunditur obligatio fecundum Sabin! fententlam, licet Proculus diflTenijjt. 

(^) Julianus alt, cum, qul heres cxtUlt ei, pro quo intervenerat, liberarl ex caufa accef- 
il^nla et folummodo quail heiedem rel tenerlr. 

(f) Fldejuiibrls quidem heres exemplo rei principalii tenetur, fed fi idem utrifque fuc- 
cedat, interceiP^onii obligatiooe finiu, velut principalis tantum debitorls heres convenlri 
poteft. 

(^} Qut pro feapud Titium fidguiTerat, plgnui in fuam obllgationen^ dedit, poft idem 
te heredein inftiruit quamvis ex fidejuiToria caufa non tenearls, nihilominus ta men pignut 
obligitum manebit } at fi idem alium fidejuirorem dederic, atque ita heredem te inftituerit ; 
vedius exiftiipan alt, fublaU obligatlpne ejus, pro quo fidejuflum fir, cum quoque, qui 
^cju0erit, liberari. 

(e) Non e^ novum ut fidejufTor duabus obhgatlonlbos ejnfdem pecunls nomine tenea- 
tur i nam fs In diem acceptus, mox pure acclplatur, ex utraque obligatur j et fi fidejuifor 
fonfidejuflori heres extiterlt, idem crit. 

{P Reisflu veto reo fuccedeaten ex dnabui cai^i efie obligtttua* 
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is cxtinguiflied, when the principal debtor dies without having 
left any heirs ; the reafon for doubting would be that there remains 
no principal debtor, to whofe obligation the furety might appear to 
accede ; the reafon for deciding, which may at the fame time 
ferve as an anfwer to this obje&ion, is that the fuccelBon of the 
principal debtor although vacant, reprefents Jiim, and is in place of 
his perfon, according to the rule, hereditas jacens perfona defunSi 
vicem fuftinety and confequently there remains at juriSf 

a principal debtor to whofe obligation that of the fureties is 
acceflary. 

Vice verfdj when the creditor, in whofe favour the engagement 
has been entered into, dies and leaves his fucceflion vacant, this fuc- 
ceffion reprefents him, and is a fi£ritious perfon in whofe favour 
the engagement continues to fubfift. 

C 38" ] When the engagement has been entered into in favour 
^ of the creditor in a certain quality, the engagement 
fubfrfts In favour of the perfon fucceeding to this quality. For 
inftance, if I have engaged on behalf of the debtor of a fucceflion 
in favour of the heir, in his quality of heir, and this heir has 
fince reftored the fucceflion to a Jidei^commiJfary heir, to whom 
the quality of heir and all the hereditary rights havfe paiTed, 
the engagement fubfifts in favour of the Jidci^comm^aryhox. Z. 21. 
h) de Fid. 


SECTION II. 

Of the different Kinds of Sureties* 

'' 086 T We have in the French law three different kinds of 
^ fureties : fureties (cautions) purely conventional ; legal \ 

and judiciary. 

Conventional fureties are fuch as intervene by the agreement of 
the parties In the different contrails, as in contradls of loan, of 
fale, of letting, and the like : for inftance, if a perfon borrows money 
and has a furety who obliges himfelf to the lender to reftore the 
loan, of buys fomething, or takes a leafe, and has a furety who 
obliges himfelf for the payment of the price, or rent ; thefc arc 
conventional fureties, not required either by the law or the judge ; 
and the only caufe of their intervening is tlic agreement of the 
parties. 

(«) Heret t debitors hereditirio fidejudbrem tccepitf dcinde hereditatem ex Trebdlliad 
reftituit : fidejuflbris obligationem in fuo ftetu mancre ait. Idemque in hac caafa fervandum, 
qood lervaretur, cum herety contra quern eroancipatui filius bonorum polTeflipnem icceplt, 

ddejufrorem accepit. IdeoqueiA utraque ipecie tranfeunta^iones. 

K 4 
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Lfga! furcticS arc thofe which the law commands to be given 
fuch as thofe which a perfon Is bound to give in order to obtain 
Ae enjoyment of the property, of yrhiph the pfufrufl has hem 
given or left to him, See. 

Judiciary fureties arc thofe which are ordered by the judge; as[ 
when the judge orders that a perfon fliall provifionally receive a 
fum giving fccurity to refund it, if he is ordered fo to do. 


SECTION. III. 

Of the ^ialities ivhich Sureties ought to have. 

J 1 . Of the Qualities luhtch a Pei fen ought to have^ in order to ctn/raFi 
a valid Obligation as Surety. 

j. - It i$ necefliiry, in the firfl: place, that the fiirety he 
^ ^ cap’.bleof contracting, and obliging himfelf as fuch. 

All perfpns who are incapable of contradting, fuch as idiot?, 
married women, religieux, cannot be furcties. 
r 88 3 Roman law, women could not oblige tl)cjn- 

felves as fureties for the affairs of others ; the Scfutiif- 
confultum Velleianum deftroyed their obligation. 

JuJliniany by his Novdy 134. Cap. 8, permitted women, obliging 
tliemfelves, to renounce the exception whiph this Saiaiiijectfulinm 
gave them. 

This law was formerly followed in France ; but as the claufc oP 
renunciation to the Senntufconfultum Velleianum^ which was become 
exprefEon of courfc in the aftsof the notaries, rendered the effeft 
of it ufelefs , and as nothing but litigation could arife from it, it 
pleafed the King, Henry IV., to abrogate entirely this law of tlie 
Senatufconfultum Velleianun} by his edidl of 1606, and ccnfcqu^ ntiy, 
it is no longer enforced within the limits of the parliament of Parisy 
where this edift was regiftered. 

In Normandy where it has not been regiftered, the law of Vcl- 
leianum is ftridly obferved, and the Novel which permitted women 
to renounce it, is not followed. 

In this diyerfity of jurifprudence, the law of the woman’s do- 
micil, at the time of her contracting the engagement, is to be 
followed : for the laws that regulate the obligations of perfons, fuch 
as the Velleianumy are perfonal ftatutes which extend to all 
perfons who are fubjeft to them by their domicil, in whatever 
place ^ their property may be fituated, and wherever the contract 
inay be made ; — therefore, if a woman, having her domicil in 

Normandy^ 
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Jformandy^ (hould become furety for another pcrfon, although 
the a£k of engagement was pafled at Paris j where the V elleianum is 
abrogated, the engagement will be nulL 

But though a woman was married in Normandy, if her hufband 
has transferred his domicil to Paris, the woman having ceafed by 
this change of domicil to be fubjefl: to the laws of Normandy, the 
engagements which fhe may afterwards contraft will be valid. 

The perfonal obligation, that a Norman woman has contraSed 
in being furety, being void, it follows that the hypothecation of Jicr 
property will be alfo void, although the property may be lituate at 
Paris, as the hypothecation cannot fubfift without the perfonal 
obligation, to which it is acceflary. 

Vicr verfd, if a woman refident in Paris, fliould become furety 
by an aft before notaries, her goods, although fituate in Normandy, 
will be hypothecated ; this hypothecation being a confequence of 
the obligation, which flic has contraftedby an authentic aft. 

Perhaps this objeftion may be made : It is agreed, it will be faid, 
that the Vdleiantm is a perfonal ftatute, in refpeft of its firft part, 
by which it forbids women to oblige their perfons for others \ but 
it has a fecond part, by which it forbids them alfo to oblige their 
goods for the debt of another: and the objeft of this fecond part 
being things and not perfons, it is with refpeft to this fecond part 
a real ftatute, and, according to the nature of real ftatutes, it go- 
verns all things fituate in the territory where it is in force, to what- 
ever perfons they may belong 5 therefore it annuls the obligation 
which a woman, although not perfonally fubjeft to its operation, 
makes of her goods fituate in Normandy for the debt of another. 

My anfwer is, that this argument only proves, that if a Pariftan 
woman without being furety, and without obliging herfclf perfon- 
ally, obliges her property, fituate in Normandy, for the debt of ano- 
ther, this obligation would be null, bccaufe the Velleianum obferved 
in Normandy, which governs the property there fituated, prevents 
fuch property from being obliged for the debt of another: but when 
the obligation of the property is only a confequence of the per- 
fonal obligation contrafted by an aft before notaries by a Pariftan 
woman, the law of Normandy cannot invalidate it \ for this law 
having no authority over the perfonal obligation of a Parftan, can- 
not have any over what is only the acceflary to it. 

The V dleiany^m being only a perfonal ftatute in refpeft of the firft 
part, and a real ftatute in refpeft of the fecond, it follows that a 
Norman woman in cafe (he does not become a furety, and docs not 
contraft any perfonal obligation, may oblige the goods which Ihe 
|ias fituate put of Normandy, in a Province where the Velleianum 

6 is 
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is abtidgseted^ for the debt of another ; for real ftatutes onJy ex- 
told to things fituate in the immediate territory. 

- - - Minors, though emancipated, cannot contrafl: a valid 

^ ^ obligation as furetles for the affairs of others : for the 
emancipation only gives them the power of adminillcring their 
own goods ; and it is evident that an engagement as furety, for the 
affairs of another, makes no part of this adminiflration. 

This is the cafe even with refpedt to a minor merchant, 
who has engaged as furety for another merchant, refpedling a 
commercial tranfa£lion, in which he has no intereft ; for his 
quality of merchant does not give him the power of contradiing 
without the hope of "reftitution, except for the affairs of his bufi- 
nefs ; now, the bufinefs of another merchant, in which he has no 
intcreft, is not an affair of his commerce. Bafnage^ Treaiife dc 
Hypot^p. 2. f. 2. DefpeiJfeSi /. of Sureties^ S. /. 

For the fame reafon, a minor who, by the difpenfation of the 
prince, cxercifes a public office, is not thereby deprived of the right 
to reflitution againft an engagement which he has contrafted as 
furety •, for the difpenfation of the prince only makes him be re- 
garded as of full age, in refpedi of what concerns the public 
charge that he is permitted to enjoy \ whence it follows, that 
thofe engagements only arc contradted without right of reflitution, 
which are relative to the adminiflration of fuch charge \ thefe prin- 
ciples are certain, notwithftanding a contrary arret cited by 
peijfesn Ibidem, 

There are fome extremely favourable cafes, in which the en- 
gagement of a minor as furety may be valid. For inflance, it has 
been adjudged that a minor cannot obtain reflitution againll an 
engagement which he has entered into, for the purpofc of libe- 
rating his father from prifon. 

The engagement of a minbr made on this account, ought cfpecial- 
ly to be confirmed, when the fatlier had not an opportunity of re- 
lieving himfelf fiO|n prifon by the ceflion of his goods, and when 
the engagement would not occalion too ferious a damage, and de- 
rangement to the fortune of the fon ; but if the father could have 
had recourfe to the ceffion of his goods, the minor fon, who has 
had the facility to enter into a confiderable engagement for his 
father, which was not neceffary, ought to be relieved ; the age of 
the minor may alfo be taken into cohfideration a perfon of an 
age approaching to majority ought to be relieved againft fuch. 
an engagement with lefs facility, than one who was of a lefs ad- 
vanced age. Bafmge maintains, that to prevent the engagement of 
a minor on this account being fubjedl to refeifion, it is neceffary, 
that at the time of entering into Ae engagement, he Ibould be at 

kail; 
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lead eighteen years of age, which is the age of c«Biplete puherty, and 
that at which by the Ncvel^ 115. c. 3. $ 13, children were obliged, 
under penalty of diGnherifon, to ranfom their fathers from cap- 
tivity ; he cites an arr€t which annuls an engagement made for 
this purpofe by a minor of lixteen. In all thefe cafes, regard 
ought to be paid to the diiFerent circumftances ^ and hence arifes 
the variety of arrets reported by Brodeau^fur Louet. L. A* ch. p. 


§ II. Of the ^ialities requiftte for a Perfon to be received as Surety* 

- - When a debtor is obliged whether by the law, or by the 

judge, or by mere agreement, to find a furety to his ere* 
ditor, the furety to be receivable ifiuft not only have this firft qua- 
lity, of being able to oblige himfelf as fuch ; it is alfo neceflary, 
ift, That he be folvent, and have fufficient property to anfwer the 
obligation to which he accedes. 

When the creditor to whom the furety is offered difputes his 
folvency, the furety ought to eftablifli it, by producing the titles of 
immoveable property which he poffelTes i otherwife, he ought to be 
rejefted. 

Ill judging of the folvency of a furety, and the fufficicncy of his 
property to anfwer for the debt, no regard is commonly paid 
to moveable property, as that is eafily alienated and is not followed 
by hypothecation ; neverthlefs, if the debt is moderate, and the en- 
gagement is not to continue long, merchants who have a well efta- 
bliftied bufinefs are admitted, although their fortune confifts only 
in moveables. Bafnagey ibid. 

No regard is paid to property in litigation, or which is fituate at 
too great a diftancc. 

2d, The fuvety fhould have a domicil in the place where the cn-» 
gagement is required to be given, that is to fay, within the limits 
of the bailliage, in order that tlie difeuflion may not be too diffi- 
cult. Fidejuffor locxtples videtnr non tantuip ex facultatihusy fed ex 
conveniendi facilitate, L, fatisy In this refpeft, how- 

ever, more indulgence is fliewn to thofe who are obliged by the 
law, or by the judge to find furcties, than to thofe who have fub- 
mitted to it voluntarily j the latter ought not to be admitted to 
allege, that they cannot find any within the diftridi, as they have 
voluntarily fubmitted to find fuch furcties, imputare debent ,• the 
others ffiould be eafily admitted, to offer as furcties perfons of th^ 
own country, when they cannot procure any in the place where 
the engagement ought to be^iven. Bafnagey Defpeijfes, 

3d, For the fame reafon, if a powerful perfon is offered as furety, 
the creditor may refufc him \ he may alfo refufe a perfon, whe by 

hift 
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liis r\^t oi eommitilhtuSi may transfer the fiiltof the creditor into 
another jurifdiftion, or a fofdier who would be in a condition to 
obtain' letters V. Bafnage^ tr.de Hyp. p.*i. ch. 2. 

There is alfo another quality, requifite in perfons offered as ju- 
diciary fureties 5 that they be fubjefl: to arreft : wherefore women, 
ccclefiaftics who are in facred orders, and perfons above feventy 
years of age, may be refufed as judiciary fureties; thefe perfons 
not being fubjeft to imprifonment for debt. 

Concerning the form of the reception of fureties, fee the ordon^ 
nance of 1667,^ 28. 

J III. Of Cafes in which a Debtor is bound to find a tuw Surety in the 
place of one before received. 

^ j - If the furety had tlie requifite qualities when received 
as fuch, but has ceafed to have them, as, if he has be- 
come inTolvent, will the debtor be obliged to find another ? We 
muft make a diftinftion upon this fubject : He will be obliged to 
do fo if it Is a legal or judiciary furety, calnmitns infigriis fide» 
juforibusy vel magna inopin decidety ex iniegro fatfdandum erit. JL. i o. 
§ I. ^iifatifd. Cog. 

If it is a conventional furety, we mufi mnke a dift in<?\ion. If I am 
obliged to find a furety indeterminately, and, in performance of 
this obligation, I have found one, who lias fince become infolvent, 
I (hall be bound to find another ; but if I contracted at firil with 
a particular furety, or obliged myfeif to find a particular perfoii 
fiS furety, and he afterwards becomes infolver.t, I canr.ot be obliged 
to find another, becaufe I only promifed to procure the furety whom 
ladlually have procured. 

‘ ^ - It remains to examine the qucRlon, Whether the per- 

fon who is bound to find a furety can be admitted in- 
ftead thereof, to give fuflicient pledges to anfwer the debt? For 
the negative, this maxim of IzWy aliud pro a/loy invito cr editor Cyfolvt 
non pot fly is adduced, which applies even when the thing offered 
Ihould be better ; whence it feems “to follow, that the creditor 
who is intitled to have a furety is not obliged to receive pledges 
inftead ; notwithftanding thefe reafons, there fliould be fomc faci- 
lity in allowing fuch pledges to be given, when the debtor cannot 
procure a furety ; for the only intereft of the creditor is to have 
fecurity, and there is more fecurity in a pledge than in a perfonal 
engagement ; bccaufe, as the perfon to whom the furety is to be 
given, has no other intereft but to have fecurity, cum plus 
cauiionis ft in re qmm in perfona 5 et tulius ft pigmris incumhere 
qUiQm in perfonam $ger^y it would be mere ill-humour to refufe 

pledges 
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pledges in lieu of a furety, if the things which are offered 
are ftich as he may keep without any trouble or danger. Baf. 
tagey id. 


S E C T I O N. IV. 

On whofe Behalf y in favour of whontyfor what Obligationyand in whai 
manner the Obligation of a Surety may be contraSed. 


t 393 ] 


j 1 . On whofe Behalf y and in favour of whom. 

A perfon may engage himfelf as a furety for any debtor 
whatever, even for a vacant fucceffion, cum perfona vicem 
fithjliticai, L 22.^. de Fidejujf. and in favour of any creditor. In 
like manner a perfon may engage as furety even for infant chil- 
dren, madmen, or liitcrdids, in cafes where they may contra£t a 
valid obligation, witliout any zQl of their own : for inftance, if I 
have coiiducled their affairs with advantage, they are obliged ex 
quafi contraBuy to reimburfe me what I have expended in doing 
fo, and therefore a perfon may engage as furety for the performance 
of this obligation. It is Ihewn by Cujasy [that it is in this fenfc 
that we arc to underlland the law 25.^. de Fidejujf. which fays, 
f fine tutoris auEloritate obligaioy prodigovey vet 

furiofo fidejujferit j magis ejfe ut ei non fubveniatur^ 

This explanation removes the contrariety which Bafnage dif- 
covers, between this law and law 6. ff. de verb. Oblig. which fays, 
is cin bonis inUrdicJum cjl non potef promiitendo obligari, et idea nec 
fdejujpjr pro eo intervenire potef for in the firft cafe the interdift 
muff be fuppofed to be under a valid obligation ; whereas in the 
latter, he is under no obligation, being incapable of contrafting 5 
and therefore the obligation of the furety is void, for want of a 
principal obligation, fupra n. 366. Gains clearly eftablilhes our 
diltin^ioiii in law 70. § 4. de Fidejujf. Si a furiofo f fays he^ 
f ipulatus fuerisi non pojfe te fidejujforem acciperey cerium ef ; 
quod ft pro furiofo jure obligatoy fidejujforem acciperisy tenetur fide^ 
jujfofr 

It is evident that a perfon cannot become furety for or to him- 
felf. L.% 1 . {a) ^ 2.ff. d. tit. 

C 394 ] ^ pc**^*^ can only become furety to the? ''creditor of 

the perfon on whofe behalf die engagement is made ) 


ftich 


(tf) Nec pro ie qiUs fidejubore po^« 
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fttch a» engagement to one, who had' only the power of receiving 
lint debt, would not , be valid. /• 23 {a) jf. d. tit. 

§ II. For what Obligation. 

« 1 perfon may engage as furety for any^obligation what- 

l 395 gygj. . fidejujfor accipi patejl^ quoties ejl aliqua obligatio civilis 
vel naturalise cui applicetur, X. i6. § 

Obferve that the natural obligations, for which it is faid in this 
text that furetics may intervene, are thofc for which the civil law 
did not allow'^any a£lion, fuch as thofe which were formed by a 
fimple paft, thofe contra£ked by Haves, and thofe which were not 
on other accounts reproved by the laws ; but a furety cannot efFec- 
tually intervene for obligations reproved by the laws, although they 
may be binding in point of confciexice, and may in that fenfe be 
called natural Obligations. 

It is upon this ground that the laws decide, that a furety cannot 
make a valid acceffion to the obligation of a woman, who obliged 
hcrfclf contrary to the prohibition of the Senatufconfultum Velkia^ 
nunh 1 6* (^) § ^d Sen. Veil. /. 14. (r) Cod. d. tit. for although 
the woman in point of confcience, is bound to acquit her obligation, 
yet as the obligation is contrafied contrary to the prohibition of 
the law, it is, in point of law, regarded as null, and confequently 
cannot ferve as a foundation to the obligation of a furety ; the law, 
in annulling the obligation of the woman, annuls every thing that 
depends upon it, and tonfequently, the engagements of furetics 
which are acceflTory to it ; this is the meaning of the terms of the 
law 16. § I. quia totam obligationemfenatus improbat. 

It appears to me that the fame decifion ihould take place, in re- 
gard to an engagement which may be entered into for a woman, 
under the power of her hufband, who has contrafled an obligation 
widiout being authorized ; it ought even to be decided a fortiori ; 
for the law only annulled, per exceptionente the obligation of a wo- 
man who obliged herfelf contrary to the Velleianum ; but it may be 
faid, that according to our cuftomary law, the engagement of a 
woman who has contraf^ed without being authorized, though it 

(tf ) Si mihi aut TItio decern Sipolatui fuerlm, Titiui fidejuflorem accipere noo votaft t 
V! » folulioois tantum caufa adjedos eft. 

(S) Si ab ea mtiliera, quae contra fenatnfconiultum intercefliftTet, fidejuflorem accepif- 
Ibttt Gaiof Cafliua refpoodit, itademum fidejuflori exceptienem daodam, fi a mulierc 
togatua fuiflec. Julianui autem redle pout, fidejuflbri exceptionem dandam, etiamft 
nandati adionem adverfui mulierem ftonfaabeatj quia totam obligationem feoatus im- 
probat. 

(r) Mulierem contra fenatufconfulti Velleianl audoritatem non pofle intercedere, 
tademque exceptions fidejuflorem ejui uti poflci jurii aufitoritas probat# 
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may be valid in point of confciencc, is void ipfo jure in point of 
law, fince our cuftoms declare her abfolutely incapable of contraft- 
ing, and obliging herfelf, Femme marriee ne fe pent obliger^ £«fr. 
Paris, art, 234 ; ne peut aucunement contraBer^ Orleans^ art, 194. 
Domaty tit. Des cautionsy § 1 . /i. 4. is againft our opinion, and Bafnage 
cites an arret of the parliament of Bourgogney reported by Beuvoty 
which adjudged the engagement of a furety on behalf of a woman, 
who had contrafted without being authorized, to be valid ; but I 
do not think that the deciliori of this arret ought to be followed : 
The diftindlion upon which Bafnage would found this decilion 
whether the principal obligation is void, ratione ret in obltgationem 
deduefay or ratione perfonay does not appear to me to be folid ; an 
obligation, in whatever way it may be void, whether ratione m, or 
ratione perfonay is not a real obligation ; and it is of the nature of 
the engagements of fureties, that they cannot fubfift unlefs there 
is a principal obligation, n, 366. We ought not to compare 
a woman under the power of her hufband to a minor. The obliga- 
tion of a minor is not void *, the right of reftitution which the laws 
allow him againft his obligation, fuppofes an obligation to exift ; 
there is then an obligation to which the furety may accede ; but 
the obligation of a woman under the power of her hufband^ who 
contrads without being autliori^ed, is abfolutely null ; there is no 
obligation to which the furety can accede. 

But if any one fliould oblige himfelf conjointly with a woman not 
authorized, not as furety for her, but as principal debtor, the nul- 
lity of the woman’s obligation would not induce the nullity of his. 
For inftance, if a fum of money is borrowed by me, and fuch a 
woman with Jan undertaking in folido for the re-payment, fhe re- 
ceived the money, and expended it, flie will not be under any 
obligation, but I fliall b(;^bliged as a borrower and principal debtor \ 
for to render me fuch, it is not neceffary that I fhould have re- 
ceived the money myfelf ; it is fufficient that it has been delivered 
to her with my confent. 

A furety cannot engage for the performance of obligations, con^ 
tra honos mores. For inftance,, if a perfon employed me to com- 
mit a crime and obliged himfelf to indemnify me from all the con- 
fcquences of it, and to give me a certain rccompence, another 
could not cfiedlually engage as furety for fuch an obligation ; it is 
in tliis f^nfe that it is faid malejiciarum fidejujforem accipi non pojfe ; 
but after the a£l is committed, a perfon may enter into a valid , 
obligation as furety, for the reparation of the injury. L, 70. {<i)v 
^fin. ff.de Fidejujf,^ 

Aper- 
ts) Id quod dldom eft omlcficivnim fidejuflbfcm icclpi npn polTe, non f « tn- 

telUgi 
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r 1 ^ perfon may be furety even for the obligation of a 

perfonal adl, which can only be performed by the princi- 
pal debtor, /. 8. $ r* (a) ff. de op^ lib, for this obligation is converted 
by its non-execution, into an obligation of damages, which the 
furety may pay and this is lufiicient for the validity of the en- 
gagement. 

- ■ The Reman law, did not permit a woman to receive 

^ a furety from her hufband, for the reftitution of her 

dower \ this diftruft with regard to the perfon to whom fhe was 
trufting, and fubmitting her perfon, appeared to the emperors re- 
pugnant to propriety, /. i £5* 2. Cod de Fid. vel. Maud, dot. Thefe 
laws are not obferved among us. 

- g - A perfon may become furety not only for a principal 

obligation, but even for the engagement of a furety : /nr 
fidejujfore jidejujforem accipi pojfe nequaquam dubium ejl^ 1. 8. § 12. 

Our certificators of furcties, are a kind of fureties for furcties. 

P ' Laftly, a perfon may become furety not only for an ^ 

obligation already contrafledi but for one to be contraft- 
ed, in future, adhiheri fidejujfor tarn future quam prafenti obligatioui 
poteji^ 1. 6. §^n. die. tit. fo that the obligation refulting from this 
engagement, fliall only begin to arife from the time wlien the 
principal obligation is contra£led ; for it is the eiTencc of fuch 
obligation, that it cannot fubfift without a principal one. Ac- 
cording to thefe principles, I may agree now to become furety to 
you for looo/. which youpropofe to lend hereafter to Peter \ but 
the obligation refulting from this engagement will pnly begin to 
have efFe£t, from the time when you aftually lend the money ; 
as long as you have not yet lent it, and the thing is entire, J 
may change my intention, giving you notice not to lend the 
money to Peter^ and that I no longer intend to be furety for him. 
Bafmgey tr, de Hyp. /. 2. ch. 6. 


^ III. In nuhat manner the engagements of Sureties are contracledm 


[ 400 ] 


According to the Roman law’, an engagement as furety 
was only contracted by ftipulatlon ; ftipulation is not in 


telligi debet, ut in pcenam furtl, ii, cul furtum fad^um eft, fidejuflorem accipere non pof. 
fit \ nam pcenasab maliiicio folfi, magna ratio fuadet ; fed ita potiua ut qui cum alio, cum 
quo furtum admifit, in partem, quam ex furco fibi reftitui defiderat, ftdejliibrem obligare 
non poftit \ et qui alieno hortatu ad furtum faciendum prove^us eft ne infurti peena ab eo, 
qui bortatus eft, fidejuiforem accipere poftit, inquibus cafibus ilia ratio impedit fidejuflbrem 
obllgari $ quiafcUicet, in nuUam rationem adhibetur fidejufibr j ciunflagitioiaiffi fodetat 
coita nullam vim habet. 

(o) ProUbertojurante fidejubere qgemvtspofte placet* 

ttfe 



§ 4*3 


C^Surlttiet, 


®I7 


ufe amongft us i the engagement maj he made by a fimple agree- 
menty either by an »€t before notaries^ or under private fignaturef 
br even verbally ; but if the objeiS Is mote than a hundred Uvres* 
teftimoniai proof of a verbal agreement is not admitted. 

- _ Although fuch engagement may be made by letter, or 

^ even verbally, neverthelefs, great attentbn muft be paid 

not to regard what a perfon fays or writes as fuch an eUgagenient, 
Unlefs the intention of becoming furety be clearly etprefled; there* 
fore if I have told you, or written to you by letter, riiat a man who 
wifhed to borrow 'money from you was folvent, that cannot be 
taken for an engagement as furety ; for in this cafe I might have 
had no other intention than to intimate to you what I thought, and 
not to oblige myfelf. According to thefe principles, it was decided 
by an arrSt reported by Paj>en X. 4. 12, that thefe terms in a letter, 
fuch a ptrftn nvijbes to flaci hh fan to board with jeu^ he it a man of 
probity and will pay you properly^ did not amount to any obligation : 
according to the fame principle, if 1 accompany a perfon to a 
tradefman's to buy fome cloth, the tradefman Ihould not conclude 
from that, that I have become furety for fuch perfon. 

Although a perfon has entered into payment for another, even 
for his fon, by paying a part of his debt for him, it is not to be con- 
cluded that he intended .to become furety for the remainder of the 
debt. L. 4. (o) Cod •tie Uxor pro MariiOf Ac. 

If it were dated in- an obligation, that it was pafled in my pre- 
fence, and that I had fubferibed it, it could not be concluded 
from that, th^t I had become furety ; I Ihould be confidered in 
this cafe as having figned only as a witnefs. L. 6 . {b) Cod, de Fidejujf. 
r 402 1 debtor is obliged to give fecurity, either hf 

an agreement or by la.w, the creditor may demand that the 
furety {hah oblige himfelf by an a£l before a notary. 

C 4®3 ] ** confequence, whether the engagement of 

a furety be contrafled at the fame time as ^e principal 
obligation, or at a difierent time, before or after. ■ 

It is not necedary that the perfon, on whofe behalf the fecurity 
is given, ihould aflent to it. L. 30. {c) f. die. tit. 


{a) Cum te ideo'ex perfona fill! tut commemorcs conYcnlri, quod pro debitiiejuraliquid 
SfituHlTc f Ideiris \ defenfionibui tuU uti apud cuod^ cujui fiiperea re notio efty mioime pro* 
klbeiit ut h ad folutiOnem alieni debit! urger! te non patiatur* , 

Si pater tuus pro Cornelio cum pcconiam muCuam aceeperit> fe non obligarity 
iiuftra ex eo quod tabulaa obligatSoniSy ut teftb fignarity conveniris, 

(r) Fidejttbare pro dio poteft quifqucy etiam fi promiAbr igooret* 


Vois. t 
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S E C T I O N V. 

Of ihe Extent of the Engagements of Sureties. 

- In order to judge o^ the extent of the obligation of 
L 4®4 J furety, great attention mull be paid to the terms of 

-the engagement: 

When the furcty has exprefled for what fum, or for what 
cau/b he engages his obligation only extends to the fpm, or to 
the caufe which is exprefled : for inftance^ if any one has 
engaged as furcty to me for my tenant5 for the payment of his rent, 
he will not be bound for the other obligations of the leafe ; fuch 
as thofe which refult from die want of repairs^ &c. 

If a perfon engages as furcty for a principal fum, he is not 
bound for the intereft. L. 68. {a) J i.ff. die. tit. 

On the contrary, when the terms of the engagement are general 
and indefinite, the furety is underftood to be obliged for all the obli- 
gations of the principal debtor, refulting from the contra£l to which 
he has acceded \ he is fuppofed to have engaged in omnem caufam. 

For inftance, if the engagement, by which a perfon has become 
furcty in my favour for my tenant, exprefles in general terms, that 
he has become furety for the leafe, he will be bound not only for 
the payment of the rent, but generally for all the obligations of the 
leafe \ as for inftance, for the want of repairs, for the reftitution of 
money advanced, or of the moveables which were left to the tenantfor 
the cultivation of the eftate, dotes pradiorum. L. 52. (i)§ 2.^. die. tit. 

A perfon who engages as furcty in thefe general terms, is alfo 
hound not only for the principal due by him, on whofe behalf he is 
obliged, but alfo for the whole of tlie intereft which may be due. L. 
2. (^) § I h ^ ^dm. Rer. ad.Civit. Pertin. L 54. [d^jf. locat. 

He 

(a) Pro Aurello Romulo conduAore vef^igalls centum annua PetronSus Thallua et alii 
fidejuflerant ; bona RomuU fifeus ut obligata fibl occupaverat, ct conveniebat SdejuiTures 
tarn in fortem, quamin ufuras, qui deprecabanrur ; le£ta fubfciipiione fidejuflionis, quo« 
niam in fola centum annua fe obligaverant, non in omnem conduAionem : decrevit Sde- 
jun'oreaiii ufuras non t< neri ^ fed quiJ^uid cx borisfui/Tet redadium, prius in ufuras cedere, 
reliquum in fortem ; et ita in id qu-jd defaiflet, fidejulTores convenlendos, exemplo pig- 
norum a creditore diftradtorum* 

(^) Fidejuflbres a colonis dates, et’am ob pccuniam dotii prcediorum teneri convrnit : 
sum ca quoque fpecies locationis vinculum ad fe trahat, nec matat cunfeiUm, an interjedt* 
tempore Sdem foam adftrinxerunt. 

(c) Condudore periiciendi operit punito, SdejuflTor qui pro eo intervenerat idem opus ez- 
tmeodom alii locavergt, nec a fecundo redempiote operc perfedio ufurai um prseftaiionem 
heres fidejulforit recufare non debit ; cuqi cc prior caufa in bohae £dei contradtu in univer- 
fum fidejuiforem obligav^it $ St pofterior loeatio, quia fuum pericuium agjiovit, iblidtt 
praeflationi Reipublicie eum fub/iituerrC. Qui SdejuiiCTmt pro condudlore ▼edtiealiain 
unhrerfam condu^innem, in ufuras quoque (in) jureconvemuntur, nift proprie quid/in per* 
fona eorum obligationii ex prefTum^eft , 

(V' Qusero, an fidejuiTor condudtionis, ctitm In ufons, noo illatarum pcnfionum 00- 

inine 
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He Is bound not only for thofe which iare due ex ret ndturd^ but 
alfo for thofe arifing from tjie delay of the principal debtor ; Paulus r^- 
fpotidit^Ji in omnem caujam condu 5 fioms obligavit^eum^uoque exefnplocoloni^ 
tardiusillatarum per moramcolonipenftQnum prajlare debereufuras^dJ.^e^. 

He ought alfo to be liable for the expences incurred againft the 
principal, for thefe arc an accelTary of th^ debt 5 but he ought only 
to be liable for them from the time of the fuit being notified to 
him ; this has been eftabllftied to prevent a furety from being 
ruined in expences, which are frequently incurred without his 
knowledge, and which he might avoid by paying, when applied 
to ) therefore, until the fuit is notified to him, he ought only to 
be liable for the firft procefs. 

P Hov/ever extenfivc and general the engagement may 

be, it only extends to the obligations which arife from the 
contrafl: itfelf, for which tlic furety is obliged, and not to thofe 
which might arife from an extrinfic caule* 

As for inftance, a creditor in our colonies has lent money to fome 
one, and for a greater fecurity, the debtor has given him as a 
pledge, a negro whom he knew to be a thief, without apprifing 
him of it \ the negro robs the creditor to whom he was given in 
pledge ; the creditor may bring an aftion for damages coniraria 
pignoraiitia aBwie againft the debtor \ but the engagement of the 
furety does not extend to thefe damages, which arife from a caufe 
foreign to the loan for which he has engaged ; ea a 5 iio fidejujforem 
6 rare non poier it ^ cum non pro pignore^ fed pro pccunia mutua fidem 
fuamohliget, /. 54.^- de hidejujf. 

^ For the fame reafon, a perfon who becomes furety for an ad- 
miiiiftrator of the public revenues, is only obliged for the fefti- 
tution of the public money, and not for the penalties to which the 
adminiftrator may be condemed for malverfation. This was decided 
by the Emperor Severus : fidejujfores magiflratuum in poenam vel 
mulElam non conveniri debere decrevit. JL, die. titi and in gene* 

ral, the engagement does not extend to the penalties to which the 
debtor has been condemned, ojjiciojudtcisy propter fuam contumaciam j 
for this is a caufe extrinfic to the contradl non debet imputari fidejuf- 
firibusy qUod ille reus propter fuam poenam prafthit. L. 73.^. die. tit. (a). 

SEC- 


mine teneatur : nee profint ei confticucionet quibus cavetur, rw fui pro aliU fecuni&m 
/olvuntf forth Jolummodd d^mnuiH agnojeero oppurttrt f Paulus refpondit, fi in oxnoem 
caufain condudionii etiam fidejulTcr fc obligavit, euro quoque, exeinplo colon! penfionum 
pisftare debere ufuraa : ufurae enim in bonse fidei judicis erii non tam ex obligatione pro- 
ficifeamur, quam ex oflicni judicis applicentor, tamen cum fidejuflbr in omnem cautani 
Ik applicuit, squum videcur Ipfum quoque agnoferre onus ufuraniniy ac fi ica fideju0!t« 
Quantum ii<lvm condxmnabi ex bona fide opfortebit tantum fiob tua 
xstx juBEs ? vel ita indemnem mb raJESTATESt 

(«} In Stretton v* Rupal/y 2 T, IS. ,366, the defendant engaged as Airety with A*, for 

S » . 
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S E C T I O N VI. 

• • 

jv nvbat Manner the Engagements of Sureties are entingui/hed^ and j/* 
the different Exceptions which the Law allows them* 

ARTICLE I. 

In what Manner the Engagements of Sureties are exiingut/hed. 

[ 406 ] The obligation of a furety is extinguilhed^ 

jfti In all the diHerent manners in which all other obligations are 
cxtinguiflied. Thefe will be ftated infray Part III. 

ad, It is the nature of fuch engagements, as well as of all accef- 
fary obligations, that the cxtiudlion of the principal obligation in* 
duces that of the acceflary, and the liberation of the fureties, 
w. 377. l 3 ffeq* 

3d, llie furety is difeharged when the creditor has difabled 
himfelf, by his own adV, from ceding his actions againft any of the 
principal debtors, to whom the furety had an intcreft to be fubro- 
gated, Part III. c. i. Art. VI. § -t. 

4th, When the creditor has voluntarily received from the debtor 
an eilate, in payment of a fum of money which is due to him, the 
furety is difeharged, although the creditor is afterwards evided 
from tlie eftate \ the rcafon for doubting Is, that the payment in this 
cafe is not valid, not having transferred to the perfon to whom it 
was made, the property of the thing, infra. Part III. c. i. Art. III. 

§ 3. confequently the principal obligation fubfifts •, whence it feems 
to follow, that of the fureties Ihould likewife fubfift. Baffet IV. 
22. 5. adduces an arret of his parliamerit by which it is fo dccid-* 
cd j notwithftanding thefe reafons, and though it cannot be denied 
that in this cafe the payment is not valid, and that the principal 
obligation fubfifts,it was decided by fome arrets adduced by BafnagCy 
Trait, des Hyfh. p. 3. c.fin. that the creditor could not in this cafe 
proceed againlt tlic fureties, if the principal debtor had in the mean 
time become infolvent ; the decifion of thefe arrets is founded 
upon this principle of equity, that nemo ex alterius foBo pragravari 
debet \ the furety ought not to fufFer prejudice from the arrange* 
ment between the creditor and principal debtor ; now, if in this 
czft the creditor could proceed againft the furety, he would fufFer 
prejudice from the arrangement, by which the creditor has taken 
this eftate in payment ; the creditor having deprived the furety of 
the power which he bad, by paymg the creditor whilft the debtor 


tbefiymeot of aa annuity, but A« receWed the purchafe«money,.the annuity bating bean 
fee afide for want of being duly regittered' $ it wai ruled thaC^thc d^endant wu not aiil^ablu 
in ab i^tQn for tbeiepccitioaof the parcbafe*moaey. 


was 
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«ras folvent) of detxianding from the debtor a reftitution of the fum 
for which he had undertaken. 

If the creditor had merely allowed the debtor a prolongation of 
the term of payment, and during this term the debtor became in- 
folvcnt, would the furety be exempted from paying ? Vinnius 
Illtfft. II. 42. holds the negative : This cafe is very different from 
the preceding; in the preceding cafe, the giving the eftate in 
payment having made it appear till the time of the eviftion as if 
the debt was acquitted, fuch an arrangement has deprived the 
furety of every means to provide for his indemnity, even if he 
perceived that the affairs of the debtor, for whom he became 
furety, were falling into derangement : for he ^ could not demand* 
that the debtor fliould difcliarge him from his engagement whichjf 
as well as the principal debt, appeared to be acquitted ; but the 
mere prolongation of a term, allowed by the creditor to the 
debtor, does not tlie debt appear to be acquitted, nor deprive? 
the furety of the means of providing for his indemnity, and 
of proceeding againft the principal debtor, if he perceives that 
his affairs are beginning to be deranged {a)yJibona dHaptdarecaeperii 
I, 10. Cod. Mand. he cannot then pretend that this prolongation of 
the term does him any injury, (ince on the contrary he has himfelf 
the advantage of it. 

The obligation of fureties was extinguifhed alfo, according to the 
principles of the Roman law, by the confulion of which we have 
fpoken,yi//>r/i, 383 ; which docs not take place mFrance^^ 

The purfuits of the creditor againft the principal debtor, do not 
liberate the furety, who remains always obliged until payment^ 
L. 28. (i) Cod. de Fidejujf. therefore the creditor may abandon his 
purfuits againft the principal debtor, to fue the furety ; but in ge- 


(<7) Si pro ea contra quam fuppllcas, fidejuflbr feo mandator interceflifti : & neque con* 
demnatuses, neque bona [fua] cam dtUpidare [poilea] coepifle comprubare pofliis, ut [tibi] 
juftam metuendi caufani praebeat, neque ab initio ita te obligationemTafcepifle, ut earn poflia 
it ante foiutionem convenire : nuila juris ratione, antiquam fatis creditor! pro ea /ecerii, 
cam ad foiutionem urgeri certum e(t : Fidejuirorcmvcro, feu mandaiorem exceptiono aiu« 
nitum, et injuria Jttdicii damnatum, Sc appcilatione contra bonam fidem minime ufum, 
non poife maedati agere, manifeilum eft. 

(^) Generaliter fancimut quemadmodum in mandatorlbut ftatutum eft, ut cootefta* 
tione contra unum ex hit fiidta, alter non libcretur, ita et in fidejuftbribut obfervari. 

Invenimusetenim et in fidejuflbrum caotionibua plerumque ex pa£to hujufmodi caufta 
cfle profpedium, et ideogenerali l^e lancimus nullo modocledilore uniusex iidejuftbribui^ 
vel ipiiut rel alterum liberari, vel ipfum ream fidejniToribui, vel uno ex his c)eA<^ libera* 
tioncm roereri, nifi fatiaftat creditori ; fed manere jus integrum, donee m iblidum d pccu* 
ni9 perfolvantur \ ircl aiio modo fatit ei fiat. Idemque in duobus reis promittendi conftU 
tuimua ex uniui cei eleftidna prrjudicium creditori advetfua alium non concedentea ; M 
remanerect ipficreditort afitionea integral, et perfonales ec hypocbecariaa donee per omnia 
dfatisfiat. Si entm paftia conventii Iwc fieri coocedlcur, et in ufu quotidiano femper 
hoc mfari perfpicimut, quare non ipfa legla au^ritaie hoc permittatur, at aec 
fttfci|^ntittm contradai cx quacunque caufapoflit juicredicorit matllait ? 

S 3 neral 
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ineral he may oppofe to him the exception of difculGon, of which 
we now proceed to treat. 

A R T I C L E 11 . 

Of the Exception of Difujfton, 

SECTION I. 

Origin of this Right. 

• ^ According to the law which was in ufe before the 

J ^a) of Jifinian, the creditor could demand of the 

furety the payment of what was due to him before applying to the 
principal debtor : ft/ro noflro^{2Lys Antoninus Caracalla in law 5. Cod. 
de Fidtjujf. eft potefas creditoriy reliSto reoy eligendi fdejnjforesy nft 
inter contrahentes aliud placitum doceatur. The Emperors Dioclfan 
and Maximian decide the fame in the law 19. (/>) Cod. d. tit. Juf 
tiniany Die. Nov. cap. i. allowed to fureties the exception, which 
is called the exception of difeuffion, or of order, that is to fiy, by 
which they may refer the creditor who demands from them the 
payment of his debt, to difeufs in the firft place the goods of the 
principal debtor. This law of the Novel is followed in Fmnccy but 
not with refpcil to all fureties, nor in all cafes. 

(tf) Si quis credidexit, Se /idejunbrem aut roandatorem aut fponf.'rcm, accfp.rit, is r.on 
primum ad'verfus mandatoretn, aut fidejufllrem, aut fponforem a'.‘crd<it| req ie ncgligens^ 
debitoris interceiToribus moleilus fit j fed veniat primum ad cum qui aurum accepir, de- 
bituxnque contraxit ; et fi quldem ind« recepeiit, ab aliis abiflneac ; quid tnim ei ia 
extraneis eric, a debitore cumpleto ? Si veto non vaiuurii a debitore reclperc aur in par.em, 
aut in cotum, fecundum quod ab eo non potuerit tecipzre, fecunoum hoc ad tiuejuiroicm, 
aut fponforem, aut mandatorem venial) et ab eoquod rdiquum fumat . et fi quidrtii 
prsfentes ei confiftaot ambo, et principalis Sc inicrcefTor, Sc aut mandatr.r aut fpor.fcr ; I)cc 
omni fervetur tnodo. Si vero InterccHbr aut mandator, aut qui l'[>on(:on< fe fuhj 'reri'^, : 
principalem vero abcAb con?igerit, aceibum ert, creditorem mi?ti’re :i!to, cum o'dJit n (*x 
incercelTorein, aut mandatorem, aut fponfererr o.i^rcre. Sed et hoc quldem cuuuduin 
eft a nobis pofTiblli modo : non ci im erai qu'>ddam hie anriquti* Icgi datum ])rj fana-ione 
jremedium, quamvis Papinianus xnaximus fueiit, qur ioc piirc/itus lnt!o^iuxi\ Ih. hec 
igitur interceiTorctn, aut fpunforem, aut mandatotem : Sc cautx* p aelldens judex det tempus 
intercefTori (idem ell dicere, fpoiifori et mindatoii) voicuti p^inc'paSem dcducerc, qua- 
terms illeprius fuSineatconventionem : & fic ipfe in ultimum fubfidlum feivelur : fi-qu:: 
folatio intercefTori (aut fponfori & mandatori) in hoc quoque judex : fid^jufToribus enini 
Se talibos pr'ideffe fancicum eft, ut III 0 dedtt£to, interim conventione liberentur, qui pro 
eo in moJefUi fuerunt. Si vero tempus in hoc indultum exceiferat (convenic namque 
etiam tempos deftnire judicantem) tunc ftdejufT.ir, aut mandator aut fponfor exequatur 
litem, Stdebitum exigarur contra eum pro quo ftdejuflit, aut pro quo mandatum feripfit, 
aut fponfionero fufeepit ) a c>editoribus adlionis fibi ceflis. 4 

(h) Sialienamreo princtpaliter conftituto obligationem fufeepifli, vei Adejuifoiio, vel 
snandatorio, vel quocunque alio nomine pto deCitore interceftifti, non pofTe creditorem 
urgeri, eum, qui mututm accepit pfccuniam (magis) quam te convenire, feire dgbucras } 
com fi hoc in initio contraAus fpeclaliter non pUcuit, habeat Tberam elacUonem. 
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§ IL Sureties may oppofe the Exception of. Difcufflon. 

r- o Judiciary furetics cannot oppofe this exception, Louet^ 

C ^ » 3 . 

Sureties for the farmers of the king’s revenue, are not at this 
time received to oppofe this exception, although tlic ordonnance of 
Louis XII. of the year 15 13, allowed it to them. The prafticenow 
in ufe was introduced in the time of M. Le Bret^ who gives this 
reafon for it, that thefe fureties areYuppofed to be fecretly the 
partners of the principal farmer, Le Brct^ Blaich 42. in Fin. 

Laftly, fureties who by their engagement have renounced this 
exception cannot oppofe it, uniciiicitie enim licet juri in favor em fuum 
introduBo reminciare^ 

Is the furety underflood to have renounced this exception, when 
it is faid by the engagement, that he obliges himfelf as principal 
debtor ? Authors feem divided upon tliis queftion : fome old arrets 
of the parliament of Paris are adduced, which have decided that 
this was not fufTicient, and that the renunciation of this exception 
ought to be exprefs. Bafnage in his Treatije of Hypothecations^ f^^ys, 
that the jurifprudence W Normandy that thefe terms are fufficient 
to declare a renunciation of the exception of difculFion, and that it 
(hould not be fuppofed that they were employed to fignify nothing j 
this accords with the rules for the interpretation of agreements. 
fupra. n, 92, 

The renunciation of the exceptions of dlfcuffiott and divifion 
fiiould not be inferred from thefe terms which may occur at the 
end of the acl of the engagement, promiftng^ remuncing^ 

£5* c. This vague and indeterminate term, renouncing^ without ex- 
prefling what the parties renounce, can only be regarded as a 
mere formality, as a mere word of courfe, , <*^3; funt Jlyli non 
operantur. 

This decifion holds wdien even in the cngrofTment the notary has 
extended this claufe of rcnounc'ing, fee. and has therein exprelTcd 
the renunciation of the exception of difcufTion and divifion. Du- 
moulin^Tr. Ufur^ fn. Hates an arret^hy which it wasfp. 

decided : the reafon is, that the notary cannot, by an addition of 
his own, increafe the obligation of the parties, infra, p. 4. Ch. L 
Art. III. 


J III. In what Cafe is the Creditor fubjeB to Difcujfton^ and when 
ought the Exception tf Difcujfion to be oppofed? 

[ 409 ] creditor is not fubjefl: to difcuflion in aH ca{e8> 

and in that refpe£i; we may cflablilh it as a principlci, 
S 4 that 
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& 9 t tlie tr^ditor is not fubjed to a difcuffion which would be too. 
difficult. 

It UfoT this reafotiy that the Nawl^ in allowing the furedes the 
li^efit of difcuffiouj excepts the cafe in which the principal debtor 
is abfentj unlefs the furety offers to produce him> within a (hort 
tim^ allowed by the judge. 

This exception is not allowed among us, as Loyfeau juftly re« 
marks % the reafons on which it is founded arofe from the diffi- 
culty which there was, according to the procedure of the Romans^ 
in difcuffing a perfon who was abfent. In France they have no 
application \ the aflignations and fignifications at the domicil, which 
have, according to our procedure^ the fame effe6); as if they were 
made perfonally, render the difcuffion of the principal debtor, 
when he is abfent, as eafy as if he were prefent. 

C 410 ] creditor is only obliged to difeufa the principal 

debtor before he proceeds further againft the furety, 
when the furety demands it, and oppofes the exception of dif- 
cuffion I therefore, although the creditor has not difeuffed the 
principal debtor, his demand, and his purfuits, againft the furety 
are regular, until the furety oppofes the exception of difcuffion. 

Agreeably to thefe principles, it was decided by the arret of the 
firft of September^ cited by Bretonnier fur Henry tliat the 

judge could not, ex officio^ ordain this difcuffion. 

This exception of difcuffion is of the clafs of dilatory ex- 
ceptions, fince it only tends to put off the aftion of the creditor 
againft the furety, until after the time of the difcuffion, and not 
to exclude it entirely ; therefore, according to the rule common to 
dfiatory exceptions, jL. 12, (a) Cod, de Except, it ought to be op-* 
pofed before the conteftation of the caufe. After the furety has 
contefted the principal demand againft him, without oppofing it, 
he is not receivable, as by defending the fubftance of the charge 
he IS held to have tacitly renounced thefe exceptions ; Guy 
Pape and the DD. cited by him, q, 50. He might, neverthelcfs, be 
received in one cafe j that is, if the goods of which he demands 
the difcuffion, had only fallen to the principal debtor, after the 
fonteftation of the caufe: for the rule, that dilatory exceptions 
ought to be oppofed before the conteftation of the caufe, can only 
hold good with regard to exceptions already exifting, and not vrith 
regard to thofe which only arife afterwards, as the defendant can- 
not be fuppofed, in contefting the principal demand, to have re- 

(«) Si qtits afivQCSlttS latef exordia Jitis preterminam dllatorlam prcfcriptionem 
poftea voluerit exercere ; et ab hujufmodi opitulatione fubmotus, nibilominiis petfeveret, 
at^ue £rc{K»Se,re defeofiori Infiltorlt, uoiu^Hbrsp ajiri cqndoi^natione multetur. 

nounced 
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neunced exceptkMU which tBd i!Oi> exift tiH afterwaiids ; GitriHeftfp 
and At DD. cited hy lum« Traff. de Ccntr. Jurat, xxii. i8. 


§ IV. What Goods is the Creator obliged te d^cvji? 

- , When the difcuflion is oj^ofed} the creditor* il be 

^ has not an executory dtle againft the principal debhJr* 

fliould allign and obtain fentence of condemnation againft him } hy 
virtue of this fentence, or, without ailignation, by virtue of his ex^ 
cutory title when he has one, he ought to proceed far (ommande^ 
meat againft the principal debtor, and feize and levy socecutipa mt 
the moveables in his houfe. 

If there are not any upon which execution can be levied^ the 
officer ought to ftate this deficiency by a froces verhaly which Qpe-* 
rates as a mobiliary difcuflion. 

With regard to the other eire£Is, moveable and immoveablfa 
which the principal debtor may have, the creditor, not being obliged 
to have aii'; Icnowledge of them, is not obliged to difeufs daem* 
unlefs they arc pointed out by the furety. This indication ought 
to be Trade at one time ; and it fliould comprife all the property 
of the debtor, which he wifhes the creditor to difeufsj be will nop 
he allowed, after the difcuflion of thofe which have been indicated* 
to point out any other. See the arrits of Lamoigmttyt. of Difeuflions* 
cr > .9, the arrets of the twentietli of January, lyoi, reported by 
Br!i\,;:nier Jur jlairys, vol. iv. 34. 

, ^ - As the difcuflion ought not to be too difficult, the cre- 

^ ditor cannot be obliged to the difcuflion of the property 
t;' ’ e debtor which is out of the kingdom. M. de Lamoignon brU , 
t>> he could not even be compelled to the difcuflion of t h o fe 
wi ! Were within the jurifdidlion of another parliament. Arrets 
Lati. 'v^tun, ibid. 

No il er is the creditor obliged to the difcuflion of the property 
of the d btor, which is in litigation; for he is not obliged to 
tain a j. .'cefs, nor to wait the event of it to be paid; this is alfo 
.a confequence of the above principle, that the dlfcuffion ought 
neither to be too long, nor too diflicult. 

For the fime reafon, he is not obliged to difeufs the property, 
hypothecated by the principal debtor, when the principal dehtos 
has alienated it, and it is poflefled by third peffons; butun tho 
contrary, thefe third perfons have a right of referring the creditor 
to the difcuflion of the principal debtor, and his fureties* 

It is ptherwife with refpe^I to thofe who have fucceeded by an 
univerfal title to the goods of the principal debtor, fuch as uaiverfld 
donatories and legatees s and even the public revenue, when it has 

fuepeeded 
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fucceeded to^the principal debtor by efcheat) or confifcation ; thefe 
imiverfal fucccflbrs,yi/«/ loco heredis\ they are regarded as heir of 
the principal debtor, and reprefent him ; they ought confequently 
to be difcuiied in the fame manner as the principal debtor, fo far as 
they are liable for his debts. ^ 

When feveral principal debtors have contra£l:cd an obligation in 
folido, and a third perfon has engaged as furety for one of them, 
the queftion arifes, Whether fuch furety can oblige the creditor to 
difeufs, not only that debtor for whom he is furety, but Jikewife all 
the other principal debtors? I think he ma)fc. To be convinced of 
it, it is fufficient to examine what the reafon is upon which the 
exception of difeuflion is founded ; ic is not that it is prefumed 
that the furety only intended to oblige himfelf in default, and in 
the cafe of the infolvency of the debtor, for whom he has under- 
taken ; this intention ought to be exprefled *, when it is not fo, it 
is not to be prefumed, and the obligation is pure and fimple ; if 
this prefumption holds good in ordinary engagements of furetles, 
the right which the furety would have of referring the creditor to 
the difeuflion of the principal debtor, would be a right which he 
would haVe in ftrlfl: jullice j the creditor would not have an a£lioii 
againft the furety before the infolvency of the principal debtor had 
been manifefted by the difeuflion j now, every body agrees that the 
"exception of difeuflion, which the law allows to tlic furety, is only 
allowed him as a mere favour, and the demand of the creditor 
againft the furety is well founded, although the principal debtor 
is folvcnt, and has not been difeufled ; wx mufl then look for 
another reafon for tins exception of difeuflion : there is no other 
than this ; that it is equitable, that in as far as it can be done, 
a debt fliall be p^id rather by thofe who are the real debtors 
arid who have profited by the contrafl, than by thofe who arc 
debtors for others *, that it always goes againft the grain to pay 
for another; therefore, it is only a rcafonablc indulgence that 
the creditor, when it makes very little difference to him, fliould 
ipare the furety this mortification, and obtain payment rather from 
the real debtor than from him. This is the reafon that ^tnultan^ 
Declam. 273, afligns for the benefit of difeuflion ; after having faid 
that it is a painful thing for a furety to be obliged to pay for an- 
other, miferahile ejl ; he concludes, that a creditor cannot, without 
haxihnefs, give the furety this mortification, when he can be paid 
by the real debtor ; non aliter falvo pudore^ ad fponforem venit 
creditor^ quam ft recipere a dehitore non pojftt now it is evident, that 

thefe reafpns apply to obliging the creditor to the difeuflion, not only 
of the particular debtor for whom the furety has engaged, but alfo 
of all the other principal co^ebtors; then the furety is well foundec^ 

7 in 
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in demanding the difcuflion, not only of that debtor for whom he 
has become furcty, but even of the other principal debtors ; it may 
even be faid, that the perfon who becomes furcty for one of fcvcral 
debtors in folido, is alfo in feme meafure furety for the others 5 for 
the obligation of all thefe debtors being only one obligation, by 
acceding to the obligation of the one for whom he becomes furety, 
he accedes to that of all. 


5 . At avhofe Expetice the Difcujfton ought to he made. 

j“ 2 The difculTion is made at the rifk of the furety who 
demands it; and, as the difcuflion of immoveable goods 
cannot be made without much cxpence, the creditor may demand 
that the furety fliould furnifli him with money for the purpofe. 
This is a general rule for all the cafes in w^hich the exception of 
difcuflion is oppofed. Journal des Audiences ^ V, L L 5. c, 25. and 
is a confequence of our jjihiciple. 


j \ I. Whether the Creditor^ •tvko has failed to make the Difctfjion^ is 
rtfponfble for the Infclvcncy of the Debtor ? 

r 414 ] There remains one queftion more; the creditor to 
wdiom the furety has oppofed the exception of difcuflion, 
has not thought proper to make it foon enough,' and has let fcve» 
ral years clapfe, during which the debtor has become infolvent % 
can he, by a fubfequent difcuflion, revive his claim againft the 
lurety ? I think that the creditor is well founded, and that the 
furety cannot oppofe any fn de non^regevoir^ upon the pretext that 
he did Hot proceed foon enough to the difculTioii of the goods of 
the principal debtor to which he w’^as referred; the reafon is, that 
tlie right which allows to fureties the exception of difcuflion given 
them by the Novell is confined to fufpending the purfuits of the 
creditor againft themfelves, until he has proceeded againft the prin- 
cipal debtor and has difeufled his goods ; the benefit giyen by this 
Novel is limited to this, as it is there exprefled, creditor non prirnum 
ad fidejujforem out fponforem accedat \ but provided the creditor docs 
not proceed againft the fureties, before he has proceeded againft 
the principal debtor, and difeufled his goods, he cannot be oblige^ 
to proceed againft him until he thinks proper : the law having fixed 
the time in which a creditor may exercife his a£lions, the furety 
cannot impofe a fliortcr term upon him than that which the law 
allows : Netdo invitus agere compellitur^ ioto tit. Cod. ut nemo in^ 
vituSf isfe. creditor ad petitionem debiti urgeri minimi ptstef^ 1. %o. Cod* 

de 



sIS Of Stacies. £P. H. 

Then if the principal debtor, to the diicuirKm of whom 
the creditor has been referred, has afterwards becomcr infolTent, 
dm forety ought not to Uame the creditor for not having proceed* 
od againft him while he was folvent the creditor was not obliged 
tn do lb, and the furety, if he apprehended the infolvency, might 
hnre obviated it by proceeding againft the principal debtor bimfelf, 
as he had a right fo to do, as foon as he was zSigatdyif^ra. n. 450. 
Henrysy v. ii. i* iv. is of our opinion, he fupports it by an arret pro- 
nounced in a cafe nearly limilar; and tcllilies that it was in his 
time the common opinion of the bar of Paris, llie cuftom of 
Brittany, art. 192. contains a contrary difpofition : I think it ought 
to be confined to that province : D^Argentre upon this article, 
fays, that this difpofition, taken from the ancient cuftom, was re- 
tained at the reformation, contrary to his opinion. 

We have only treated the queftion as it relates to ordinary 
furetiea; but if ^e furety had only engaged to pay what the cre- 
ditor could not recover from the principal debtor, in id quod Jervari 
non poterit^ the creditor, who had the means for a conCderable 
time of obtaining payment, would not be eaCly admitted to make 
a claim againft the furety, after the debtor at the end of a con- 
fiderable time had become infolvent, L. ff. de tit. (a) becaufe 
diis furety, who had only engaged for what the creditor could not 
mtcover, might objed that the creditor would have had no dif- 
ficulty ill recovering from the principal debtor what was due to 
him» and that coxtfequently, he does not owe him any thing. 

A R T I C L E ni. 

(y tie Exception of Divifion. 

SECTION I. 

Origin of this Right. 

F liT fcvcral perfons engage as furetics, of a principal 

^ ^ debtor of the fame debt, they are each of them held to 
oblige themfelves for the whole debt, plures fmt fidejujfores^ 
qpsotqucd erunt numero^ fnguli in folidum ienenturP It fit. tit. de 

Siiif i 4* 

In this rcfpejfl, fcveral furctles differ from fcvcral principal 
debtorSf each of whom is underftood to be Only obliged for his 
own pi^rt of what is jointly promifed, if the foUdity. of the obliga- 

(a) Sitidf^iifibret laid corsttre fciwri iionfsfln, SSpeft impliUiii 

leskiniMi«aMm,.tiwab tpi4reaiaU!i%«9^ qjBi feUdum Artiri poc4c,d» 

eo, ^ui papUlua Aiit,. fdbresds cfis defieiit s non tenere ttilkn ia ftdcjvfloies 
aftioncm compttere. 
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tion i$ not exprefled { tlie reaibn of the difierence h* that Uig 
nature of the ex^agement of a fitrety to oblige himfelf to eWy 
tiling that is due from the principal debtor, and confequently 
of thofe who undertake as fureties for him, is underftood to con* 
trad this engagement, unlefs it be exprefsly declared, that he ta 
only obliged for his own part. This is the reafon given by Vinmtu, 
SehB. lib. ii. c. 40. , 

The emperor jldrian introduced a modification of this folidity, 
by the exception of divifion which he allowed to fureties } the futety 
from whom the creditor demands the whole of the debt, obtiina 
by this exception a right to demand, that the creditor ihall be 
- bound to divide, and apportion his demand between him and his 
co-fureties, provided they are folvent, and confequently, that he 
may be received to pay to the creditor his portion, laving the right 
of the creditor to proceed for the remainder againft the others : 
this law has been adopted in France. 

$ II. Of the Perftns who can or cannot oppofe the Exception if DivySen. , 

P , - There are fome fureties wlu> cannot oppofe this ex- 
^ ** ception: fuch as fureties for the king’s revenues. Set 

Le Bret. Plead. 42. in fin. 

Judiciary fureties are alfo excluded frpm it. According to tlie 
opinion of Bafnagey fureties, who by their engagements have t6> 
nounced this exception, are not entitled to it. 

When it is exprefied in the engagement that the fureties are 
obliged in folido, and as principal debtors, is this claufe underftood 
to include a renunciation of tlie exception of divifion ? Thofe, who 
think that fuch a claufe does not include a renunciation of the ex* 
ception of difeuflion, would alfo think tliat it does not include; a. 
renunciation of the exception of divifion : but the reafons which 
induced us to think that it included a renunciation of the excep* 
tion of difeuftion and which we ftated, fupra, n. 408. induce us 
likewife to think that It imports the renunciation of that of di* 
vifion. 

Laftly, the laws refufe the exception of divifion to fureties, udio 
have begun their defence by mala fide denying the truth of their 
C^S^cment. Itficiantihus auxiUum divifionis non ejl indulgendian% 
L. 10. $ i.ff. de Fidej. 

C 417 ] fureties themfelves, but likewife their heirs 

'may take advantage of this exception. 

The certificator of a furety, .who is fidyufjoe fidyuprisy maty alfo 
oppofe the fame exceptions, as the fttrety whom he has certifie4, 

and 
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md eonfequcntly he may oppofe this exception, and demand the 
divifion of the debt between himfelf and his co-furetics of the 
Jierlqn whom he has certified. 

§ III. Betnveen Perfons the Debt ot4ght to be divided. 

r 1 furcty may demand the divifion of the aftion 

between himfelf and the other fureties, who are equally 
principal fureties ; but he cannot demand that it fhould be divided 
between him and his own certificator, in r6fpe£): of whom he is 
himfelf a principal debtor. L. ay. (a) § 4. de Fid. 

P « It is requifite alfo, that thofe with whom the furety de- 
^ mands that the a£^ion of the creditor lhall be divided, be 
fureties of the fame debtor ; therefore, if two debtors in folido of 
the fame debt had each given a furety, the furety of one of them 
could not demand that the adiion Ihouldbe divided between himfelf 
and the furety of the other, for though they are fureties of the 
fame debt, as they are not fureties of the fame debtor, they are 
not properly co-furcties. This is the decision of the laws, 43. (b) 
51. {c) Ji. ^ 2 . ff. die. tit. 

P ' Laftly, it is neceflary that the co-fureties, with w'hom 

the furcty demands that the aftion fhould be divided, be 
folvcnt } and they are underftood to be fo, if being otherwife them- 
felves, they are fo by their certificators 5 this is decided by the 
law 27. § 2 yfi quarfltur an folvendo Jit principalis JdejuJJbvy etiafn virer 
fequentis JdejuJforis^ ei aggreganda funt. 

But if my co-furety was folvent at the time of contefting the 
caufe, and confequently the a£iion of the creditor has been divided 
between him and me, although he afterwards becomes infolvent, 
the creditor can no longer come againll me for his part ; this is 
the decifion of Papinian^ L. 51. (rf) J 4. Js* X. 52. {e). § i. 

(a) Si ftdejuiTor fu?nt principalis, et fideju (Tor fideju (Tons, non potent ^’efiderare fide* 
jufTor ut inter f« et cum hdejulTorem pro quo fidejuiTit, dividatur obligiro : ilie enim luco 
rei eft ; nec poteft reus defiderare, ut inter fe et fidcjuiTorein dividatur obligatio. 

{If) Si a Titlo ftipo'atus, AdejuiTorem te accepeflm, delude tandem pecunlam ab alio 
ftipulaCus, alium fidrjuftbrem acclplam, confide] iifTurei non crunt, quia diverfarum ftipula* 
tioouffl fidejufferes func. 

(c) Duo rei promlti^di feparatim fidejuflbret dederunt, invitus creditor Inter omrea 
fidejuiToiei adiones dividere non cogiturj fed Inter eos duntaaat, qui pm fingullB inter- 
venerunt^ plane fi vellt aftlonem fuam inter omnes dividere, non ertt prohibendui j non 
nagis quam fi duos reos pro parti bus convenlret. 

(^) Cum Inter fidejufibres ad^lone dlvifa quldam poft litem conteftatam folvendo efle 
iefienuit, ea rea ad onus ejus, qul folvendo eft, non pertinet ; nec auxilio defendetur 
mtitla a^r$ non eolm decepCus videtur, jure communl ufue. 

(rV inter fidejufifores adbne dlvifa, condemnatus fi defierit efle folvendo ; frauavel 
fegnitla tutoribus, qui judlcatum . perfequi potuerunt, damnum dabit; quod fi divlfima* 
a^onem inter eoi qul non eranc folvendo, conftabitj pupllli nomine reftitutionis auxilium 
implorabitur. 


In 
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In this refpedl, the exception of divifion differs from that of dif- . 
cuffion; the reafon of the difference arifes ffom the different na- 
ture of thefe exeeptionsj that of difeuffion is only dilatory, it 
only defers the aftion of the creditor againft the furety, till after 
the creditor has difeuffed the principal debtor; whereas, the ex- 
ception of divifion is in the nature of a peremptory exception : when 
it attaches, it entirely deftroys the aftion of the creditor againft the 
furety who oppofed it, for the part of liis co-furcties with whom 
the divifion is allowed, and therefore the creditor can no longer 
come upon him, even if the co-furetics fliould afterwards beeomC; 
infolvent. 

Further, even if my co-furety is infolvent before the demand of 
the creditor, if the creditor has voluntarily divided his aftion, by 
demanding from us fcparately our rcfpeftlve parts, he cannot after- 
wards demand from me the part of my infolvent co-furety ; this is 
the dccifion of Gerdiatua in the law, i6. [a) Cod. d. t. 

P ^ Provided that my co-furety be folvent, although the 
term, or the condition under which he is obliged, be not 
yet expired, I may iievcrthelcfs demand that the a£lion be divid- 
ed between him and me provifionally, faving the right of the cre- 
ditor to come upon me for the part of the co-furety, if at the 
expiration of tlic term or coiuiiiion he Ihould not be folvent. L. 

{h) ff. de Fid. and h fortiori^ if the condition under which he is 
obliged, happens to fail. 

[ 4^2 ] demand of the creditor is only fubjeft to be 

divided, when the co-fureties are folvent, if there is a 
difpute between the creditor and the furety, who dernands the 
divifion, upon the fa£l whether the co-fureties arc or are not fol- 
vent, the furety, upon offering to pay his part, may demand, tliat 
previous to deciding the point as to the refidue, the creditor fhall, 
at the rilli of the furety, be bound to difeufs the co-fureties. L. lo. 
(r) ff. d. t. 

[ 4^3 ] ^ cannot oppofe the exception of diviljon/ if my co- 

furety refides out of the kingdom ; for tliis exception is 


(tf ) Liberum fuit aatequam lis adverfus omnes Sdejuflbres conteftaretur, unum eorum 
eltgere creoitori, ft modo caeteros minu idoneos exiftimaret. Ac nunc poft litis contefta- 
tionem petirinnrm divifam redintegrari juris ratio non paticur. , 

{b) Si plures ftnc fidejufTores, unus pure, alius iu diem, vel Tub cohdicionem acceptus, 
fttccurri oporcec ei, qui pure acceptus eft, dum exiftere conditio poteft ; fcilicet ut interim 
in virilem conveniarur, fed ft cum conditio extitit, non eft folvendo, qui Tub cpnditione 
acceptus eft, reftiiuendam adiooem in pure acceptam, Pompouius feribit. 

) Si dubitet creditor, an ftdrjuftTores folvendo ftnC, ec unus ab eo cledtus, paratus ftt 
•fferre cautionem, ut fuo periculo conftdejufToreB conveniantur in parte; dicoaudienduca 
eamefte; ita tamen et ft fatisdationes offerat, et omnes confidejuflbres, qui idpnei efta 
dicuntur, praefto fint, nec eniin femper facilis eft nominis amptio, cum numcratio toiiiiti 
debit! non fit in expedito* 

a faypvi 
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a fttrOur wiiieh Ae Itw only grants in as much as the credit!^ does 
not fitSkx too gr^t inconvenience from it. pMpm a. 4. 05. 


flV. t^idier a Diw/ien can Jr reqmred vskh a Surety nuh^e CentraSf 
is nti valid% and vnth a Minor Surety 9 

r 4*4 ] “When I oblige myfelf as a furety Jointly •with a perlbn 
who was not capable of contradmg fneh an obligation, 
as wete aQ women by the Homan law, I can no more avoid paying 
the whole of the debt, than if I were the only furety ; as the co> 
furety, who was not capable of contrading fuch an engagement, 
ought not to be regarded. In this cafe, there is no diftinAion 
vriiether I contradi ray engagement at the fame time with the other 
peribn, befbre or after. 

It is otherwife according to the Roman law ; when I have en.> 
gaged as furety with a minor, who has afterwards obtained refti- 
tution againit Ms obligation, 1 am only liable for the whole of the 
debt, in cafe 1 had at firft contrad:ed the engagement alone, and 
•without reckoning upon the concurrence of the minor, who has 
only become furety, fubfequent to me ; but if we engaged at the 
fame time, his obtaining a reftitudon againft his obligadon ought 
not to fubjedt me alone to the debt which I had expeded him to 
have paid jointly with me. X. 48. pp. lit % i.ff. ie Fid. (a) 

Papituan gives this reafon for the difierence between a woman 
.and a minor } a perfon who becomes furety jointly with a woman, 
00^ not to rdy upon her dividing the obligation with him, fince 
he Ought to know that (he was incapable of it ; cum ignerare non 
dehurit mulierem fn^rit intercedere\ but it is otherwife with refpedi 
to a perfon who becomes furety with a ndnor, propter ^ fays Papi- 
man, kteertum atatis et refiitutionh, becaufehe might not know that 
he was a minor, or might hope that he would not contravene his 
obUgation by obtaining reftitudon againft it } it was rather the 
bnfinefs of dte creditor to inform himfdf of it, viheii he received 
the ounor as a furety } and it is the creditor, rather than the other 
furety, who ought to fuffin* from the reftitudon. D. L. 48. pp. ii. 

Whatever refpedl; I have for die decifions of the great P^nian^ 
this decifion appears to me to be fubjedl: to feme dijficulty } feveral 

(«) Si TM«Ct Sd* pto Marria Mq a ftri St, febdofts as9ieiv,dablmui is fUidnai ad- 
Vfeite Tiiiaai aSHaoda, Mitt fetid potiMrit, dot igaortR iim debaerit, amrieicm firaftn 
Sa t t ica dafa. Huid Uttdtii cd iUi s^aUUa vMsil poMfe, ob eUMni fi Mftitaatiir in inta. 

HUM Mejntbr, aaalttr«iim oUisnSeabintegTOmetcipeie debat? Sed ita deauitn 
alter! totam imgMAMi eS, fl pottM niinor interccdlt, proptet iacertutn madi ac letti. 
(bUniiii. Qgad £ doto eicdinife iaduftM fit minor at fidtjnbeat, non augis ctedltoii 
Ittectttendam eiit adterfei caafiddafibtetti, qnim fi Afia itontitBe dicutaftttn feinwa 
dafideiant ia vetetoa deUtanai iidhip aftfa nein fflodwi. 


furedes 
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fureties being* as we have already feen, debtors of the whole debt> 
the divifion which granted by the conftitution of Adrian^ when 
they are all folvent, is only a favour which ought not to be granted 
to the prejudice of the creditor. This reafon, on account of which 
I am refufed the divifion of the debt with my co-furcty, when he 
has become infolvent, equally extends to refufing it when the co- 
furcty has obtained reftitution againft his engagement \ there is no 
reafon why it fliould be allowed in the one ca(b rather than in the 
other \ I ought not to have relied more upon the one than upon the 
other ; if I "could have forefeen the infolvency, I could Hill more 
eafily have forefeen the reftitution. It cannot be faid that the cre- 
ditor agreed to run this rilk in accepting of the engagement of a 
minor j for, not being fatisfied with the engagement of the minor 
alone, and having required that another furety fiiould be joined to 
him, it is on the contrary a proof, that he looked for a fecurity 
againft the reftitution, and that he did not choofe to fubjefl him- 
felf to this rifk. 

Thcfe reafons appear to me fiiflicient to decide, without 
diftinftion, contrary to the authority of the Roman law, that the 
reftitution obtained on account of minority, by my co-furety, ought, 
in the fame manner as his infolvency, to fubjeft me to "the whole 
of the debt. 

And further if, even before the minor had inftituted a procefs 
to invalidate Ills engagement, I was prvocceded againft by the cre- 
ditor, and oppofed to him the exception of divifion, I think it 
would be equit.ible that lie Ihoukl not be obliged to divide his 
aftion, except with a refervation of coming upon me, provided the 
minor fliould obtain reftitution. 

But if the creditor had confented to tlie divifion of Ills ailion, 
without any refervation, there is reafon to think that, in tliis cafe, 
he would have taken upon himfelf the riik of the reftitution, and 
would not have any rccourie againft me. 


f V. At •^hat Time the Exception of Divifion may he oppofed* 

[ 425 ] ^ queftlon has been propofed, 'Whether the exception 

of divifion could only be oppofed before the conteftation 
of the caufe? Some ancient doctors, as Pierre de Belkperche^ Cynus^ 
and others, were of this opinion ; but the contrary opinion, which 
is followed by Vinniusy feL ii. 40. is more correa ; it is 

founded upon the formal text of law 10. § i. Cod. h. tit. Utj divt* 
datur aElio inter eos qui folvendo funt^ ante condemnationem^ ex ordine 
folet pojlularl It is fufficient, according to the terms of this law, to 
demand the divifion of the adion before the fentence, and confe- 
VoL. I. T quemly, 
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quently;^ it may 1)6 dont jrftcr the contcftatlon of the caufc; in faft, 
this is rather a peremptory than a dihtory exceptioni as it tends to 
exclude the a£lion of the creditor entirely againft the perfon who 
oppofes it for the parts of his co-furetiesy The text of the inllitutes, 
titd (a) de Fid. J 4j upon which thofe of the contrary opinion rely^ 
does not prove any thing } it faysj indeed^ that all the parties ought 
to be folveiit, at the time of the conteftation of the caufe, to warrant 
a divifion of the action 5 but it does Tfiot follow from that, that this 
divilion may not be demanded afterwards. 

Tlie law {b) 10. § I. ff . de Fid. where it is faid, that the furety, 
who has denied his engagement, is not receivable to oppofe the 
exception of divilion, is not contrary to our decifion, for it is the 
denial made maid jide^ which renders him unworthy of this favour, 
and not receivable in this exception, and not the liiis-contejlatio. 
The litis’^ontejlatio between the creditor and the furety, docs not fup- 
pofe that the furety has denied his engagement ; it might have in- 
tervened upon any other point j for inftance, upon the furety having 
alleged that the debt was difeharged, or that there was fome jin de 
fion regevoir^ which excluded the creditor from his demand. Some 
doftors have gone into the oppofite extreme, in deciding that the 
exception of divilion may be oppofed even after the judgment of 
condemnation, according to the example of the exception cedenda* 
rum a 5 liontmu and of exceptions B 5 li Macedoniani £5* ZSli Velleiatii. 
This opinion is contradided by the law (c) 10. $ I. Cod. de Fid. 
wdiere it is faidj that fureties may propofe the exception of divilion 
before the judgment of condemnation, ante condemnationem ; then 
they cannot do it afterwards. As to the inftances adduced of ex- 
ceptions, which maybe oppbfed even after judgment, the anfwer 
is, that there is a great difference between the exception of divifion 
and the exception cedendarum aBionum ; the latter does not impugn 
the fentence, nor the right acquired by the creditor^ who has no 
intereft in refufing the ceflion of his adions to the furety, when he 
has paid the debt *, on the contrary, the exception of divilion, if it 
were ptopofed after the judgment of condemnation, attacks this 
judgment, and the right ,wluch the creditor acquires by it 5 Cnee It 

{a) Siplareifintfidejuflbres: quotquot erunt numero, finguli in folidum tenfjitur. 
Itnque liberum eft creditori, a quo velit, folidum petcrc. Sed ex epiftola divi Hadrhni com- 
pellitur creditor I fingulis, qui modo folvendo font, litis conteflats tempore, partes petere. 
Ideoque ft quia ex fidejuftbribus eo tempore Ibhendo non fit, hoc emteros ooerat. Sed ft 
ab uno fidejuflbre creditor totum confequutus ftierit) hujus foliui detrimentum erit, fi 
if, pro quo fidejttffit, folrendo non fit) et fibi imputare debet, cum potucrit juvtri ca 
epiftola divi Hadrian! et defiderare, utpro parte in fe detur adUo« 

(^} Vide fupra, n. 416. 

(f) Ut autero is, qui cum altero fidejuffit, non folus coneeniatiir, fed dirldatur adio 
inter cos, qui folvendo font j iDte eondemsationfm ex ordine poftulari folet. 


tends 
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tends to reftrain to a part the right thus acfquired by the creditor 
to the whole : with refpeii to what is decided concerning 
the exceptions of Siii Macedomam isf S^i Velleiani, it is a 
peculiar right founded upon the favour of thefe exceptions, and 
upon a kind of public intereft, ad coercendos foeneraiores £5* ad fuh^ 
veniendum fexui mtiltebri ; this particular right cannot be drawn into 
confequence, and cannot be extended to the exception of divifion, 
nor to other peremptory exceptions. Vtn. ibid. . 

When the judgment of condemnation is fufpended by an appeal, 
it may be faid, that there is no condemnation until there is a defi- 
nitive fentence^ whence it follows, that the furety may be ad- 
mitted in a caufe of appeal, to oppofe the exception ^ of divifion. 
This is the opinion of the doftors, cited by Bruneman^ ad L. xo. 
Cod* de Fid.; it is alfo the opinion of Vinntus. 


§ VI. Of the EffeB of the Exception of Divifion* 

- ^ _ TIic efFeft of the exception of divifion is, that the 

jud<re will decree the divifion of the debt between the 
fureties who are folvcnt, and thereby rcH ricT: the demand agaiiiKt 
the furety who oppofed the divifion, to his part only. 

Before this divifion of the debt is pronounced by the judge, upon 
the exception of divifion, or has been volui^tarily made by the cre- 
ditor, by a demand agaiiifl: each of the fureties for his part, L. 10. 
[a) Cod, de J id. each of the fureties is really debtor of the whole ; 
therefore j if one of theTu has paid the whole, he cannot have any 
repetition of the parts of his co-fureties againft the creditor {b), 
L, 49. § i.jf, de Fid. for he adJually owed the whole, by reafon of 
his not uiing the exception of divifion which he might have done, 
plettius fidem cxfolvit. But after the divifion of the debt is pro- 
nounced, the debt is fo divided, that if one of the fureties, between 
whom the debt was divided, fliould become afterwards infolvent, 
the creditor cannot liave any recourfe againft the odiers for his 
part. i. 51. (tf) 5 4. ff. de Fid. > 

{a) Vide fupra, n. 420. 

{b) Ex duobus fidejultoiis heredibuf?, fi per errorem alter rolldum cxfolvat, quidain 
puUnt habere cum condidtionem, et idea manere obiii^atum coheredetn \ cetTinte quoqut, 
condidliunf, durare obligationem coheredis probant j propterea quod cr(*dicor, qui, duixi fc 
putat chligatuffi, partem ei,‘ qui cotuA) dedit, exfolvcrit ; nallam habebit condidlioncm. 
Quod fi *iuo hdejulTorei accept! lueriac (verbi gratia) in viginti, & alter ex duobus here* 
dibus aiterius fidej'iflbria to:um ci editor! exfoUerit ; habebit quidem decem, quae ipfo jure 
non debuic, condictioncm } an autem -et alia qusnque (iniilia) rep^rtere poliit, £1 Sdeju^or 
alter folvcndo eft, videndum eft; ab initio eoim heres hdejulToris, five beredes, tit ipfe 
fidejulfor; andiendl funt ; ut fciliceC pro parte linguli>fidejuirore8 qui funt, convenianCur. 

(r). Vide fupra, n. 4x0. 

Ta 


TIiet« 



27^ Of Sureties* (T. &. 

There remains a queftiofi. Whether, if the furcty who demands 
the divifion of the action of the creditor, between himfelf and his 
co-furety, had previoufly paid a part of the debt, he ought to pay 
the moiety of wiiat remains due, without bringing into account 
what he has already paid? Papinian decided in the affirmative ; earn 
emm quantitatem inter eos convenit dividi^ quam litis tempore debenf* 
This decifion, although conformable to the rigour of the principle, 
has not been followed, and it has been deemed more equitable to 
allow the furety the right of placing what he has already paid, to 
the account of the part of the debt, for which he is bound, and not 
to oblige him to pay more than the remainder of his part of the 
whole debt, and to charge his co-furcty with the whole of the 
refidue, fed humanius ejly fays the annotator, f et alter Jolvcndo Jit% 
per exceptionem qui folvit^ fuccurri^ X. 51. (a) $ i. 


ARTICLE IV. 

Of the Cejfion of ASfioftSy or Subrogation which the Creditor is obliged to 
tnake to the Surety who pays him, 

^ * A third benefit which the laws allow to the furcty, 

is, that when he pays, he may require of the creditor to 
fubrogate him to all his rights, a<Slions, and hypothecations, as well 
againft the principal debtor for whom he has become furetj^, as 
againft all the other perfons who are liable for die debt : this rc- 
fults from the law 1 7. (b) jf. de Fid. X. 21. {c) Cod. die, tit, and from 
ft number of other texts. See infra^ Part III. c. i. Art. VI. j 2, 

SECTION VII. 

Of the right which the Surety has againjl the Principal Debtor^ and 
agaifijl his Cefureties, 

r The. furety has recourfe againft the principal debtor 

after he has paid : we fhall treat of this recourfe in the 
firft article 5 there are fomc cafes, in which the furcty has an aftion 

(tf) Fidejuflor, qwi partem pecuniae, fuo nomine nil rei promlttendi, folvtt, quominut 
Itfidui divifiene faiSa portionis judicium accipiat, recufarc nondebet; earn enim quanti- 
tatem inter eoi, qui folvendo Cunt, divtdi convenit, quam litis tempore finguli debenc : fed 
humaniua Itft, et alter foleendo fit, litii-cunteftationia tempore, per exceptionem ei, qui 
iblvit, fuccum. 

(d) Fidejuflbribua fuc^urri fillet, ut ftipuletor compellatur ci, qui folidum folvere paraiui 
eft, vrndere caeterorum nomine. 

(e) Sicttt eligeodi fidejuflbr creditor habet poteAatem, ita IntercciTorem poftulantem cedi 
ftbi bypotbecar, five pigoorii obligate jure &oa priua ad folufionem (nifi mandata fuper 
ba&re fuerit perftcutio} coarenlt urged* 
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againft tlie principal debtor, before be has paid ; of which we lhall 
fpeak in the fecond article \ in the third we (hall treat of the parti- 
cular queftiont Whether the furety of an annuity {rtfUe conftituit) 
may, at the end of a certain time, oblige the debtor to redeem the 
annuity? we Aral), in the fourth, treat pf the right of the furety 
againft his co-furcties. 


ARTICLE I. 

Of the Recourfe of the Surety ^ agahif the frmcifal Debtor after having 

paid* 

^ 1 . iVhat APAon the Surety has againjl the principal Debtor^ after 

having paid, 

/ 

- - After the furety has paid, if he has procured a fub- 

rogation to the rights and aftions of the creditor, he may 
exercife them againft the debtor, as the creditor himfelf might have 
done : if he has negh cled to acquire this fiibrogation, he has Hill 
in his own riglit an action againft the principal debtor, to reim- 
burfe him what lie has paid. 

This is the actio mandaii contrarian if the engagement was made 
with the knowledge and approbation of the principal debtor : for 
the confent includes a tacit contraft of mandate, according to the 
rule of law, femper qui non prohibvt pro fe intervenire mandare credit* 
turn L. 60. Jf, de If the furety is obliged for the principal 

debtor without his knowledge, he cannot have an aftion nmtidati 
againft him, but an a£lion fontraria negotiorim geflorimn which ha^ 
the fame effeft. 


§ II. What Payment gives a Right to thefe Ahlions* 

C 430 3 importance, whether the furety has paid in 

confequence of a fentcnce of condemnation, or voluntari- 
ly and without a fentence ; for in both cafes, utiliter debitoris negotium 
gcjfitn he has procured for him the liberation from his debt, and 
confequcntly he ought to re-imburfe him what it has coft to do fo. 

It matters not whether the payment was an aAual payment, or ^ 
compenfation, ora novation ^ in all thefe cafes, he has a right to 
demand that the principal debtor fliall re-imburfe him, either the 
fum which he has paid, what he has allowed in compenfation, ov 
what he has obliged himfelf to pay, in order to extinguiih the 
obligation of the principal debtor. 

T3 But 
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£ i j j ^ ^ut if the creditor, from regard to the furety, has made 
a gratuitous remiffion of the debt, the furety cannot 
demand any thing from the principal debtor who has profited by 
this remittance, becaufe it has coft the furety nothing; but if the 
remiffion was made for the rccompcnfe of fervices, which the 
fufety has rendered the creditor, the furety may require to be rc- 
imburfed the amount of the debt by the principal debtor : for in 
this cafe it has coft the furety the rccompcnfe which be might 
have expefled for his fervices. This is the difpofition of the law 
Wjf* Mandat- TLXiA it is conformable to this maxim of the law 
210. § 4. ff. d- tk- fetendum ejl non plus fidejujforem confeqtti debere 
fnandati judicio^ quarn quodfolveiit. 


J III. Three Conditions^ upon which the Payment made by the Surety 
• entitles h\pi to an ABion againji the principal Debtor- 


[ 432 ] 


That the payment made by the furety fliould entitle 
him to thefe aftions, it is requifite, 
ift, That the furety fhalllhot by his own fault have negle<f 5 ed 
znyjin denon regevoir^ which he might liave oppofed to the creditor. 

ad. That the payment ftiall have been valid, and liberated the 
principal, debtor. 

* 3d, That the principal debtor (hall not have paid a fecond time, 

through the fault of his furety. 


Firjl Condition- 

r 43*^ -I furety who has paid, to have recourfe againft 

' ^ the principal debtor, it is neceflary that he Ihould not by 
his own fault have neglefted to oppofe the//// de nm regevoir^ if he 
had any, againft the creditor: for inftance, if any perfon has be» 
come my furety, for the price of an eftate which I have purchafed, 
and knowing that I have been evifted from the eftate, he notwith- 
ftanding pays the price to the perfon who fold it to me, he will 
have no recourfe againft me, becaufe he could have avoided pay- 
ing, by oppofing to the feller the exception arifing from theeviftion 
which I have fuffered : but if the furety were ignorant of the 
eviaion, and confequently of the exception refulting from it, I 
lhall be obliged to reftore him what he has paid, faving my re- 
courfe againft the feller ; for he is in no fault for not having op- 
pofed an exception of which he was ignorant, and it is I, on the 
contrary, who am to blame for not having apprifed him of it. 

(«} Si vero non remuncrtndl cauf«) (ed piioslpaliter douukdo, fidijuiftd fC»dAtaMoae«» 
auQdati cum aAttrom. . 

Tkt 
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*llic law 29* (a) ff. Mandat, eftabliflies thefe principled in a 
fimilar inftancc ; but it is only an ignorance of faft, which 
can, in this cafe, excufe the furcty *: it would be otherwife with 
refpcfl to an ignorance of the law : for inftance, I have pur- 
chafed a houfe which I fuppofed to fubfift, but which had been 
entirely confumed by fire previous to the contrafl, and you arc 
my furety lor the price, although you Ihould, after knowing of 
tlie accident, pny the price which from an error you believed to 
be due, you ought not to have any recourfe againft me. d. /. (ij 
29. § I. 

j. ^ ^ ^ If the furety had a fn de non regevoir^ to oppofe to the 
creditor, but it was fuch that he could not in honour 
oppofe i in this cafe the furety is not indeed obliged to oppofe it 5 
but he ought not to deprive the debtor of the power of oppofing it, 
therefore he ought to allow himfelf to he afligned for the pay- 
ment, and have the principal debtor made a party to the caufe, 
in order that he may oppofe it, if he thinks proper \ in default of 
doing fo, the furety will have no recourfe againft the principal debtor 
or for what he lias paid, as appears by the law^ 48 Mand. 

L 10. {d)§ 12. die. tit. 

We may adduce as an inftance of thefe fns denon regevoir^ which 
cannot be honourably oppofed, that which may be oppofed to the 
creditor of an annuity, who has fufFered more than live years to 
accumulate. 

The rule which we have eftabliflied, that the furety, in 
^ orfler to have recourfe againft the principal debtor, ought 

(tf) Si fidpjuabr canvencus, cum ignoraret non fulfle debltori numeracam pecuniam, fol^ 
▼eric ex cauu fidrjunionis, an mandaci judicio perrequi polIU id, quod folverit, quirritur f 
£c fi quidem feiens pr«:termifer:c rxeeptionem vel dull, vel non numeraiaa pecunite, vide- 
tur dolo verfari ; difloluta cnlrn negligentia prope doium ei>. Ubi vero ignoravlr, nihil 
quod ei imputetu'. Pari ratione ec fi altqoa exceptio debitori compeiebat, pa£li forte con* 
venti, vel cujua alcerius rel, ec ignarus hanc ej^ceptionem non czeercebir, dici opertet, ei man* 
dari adtionem competere'; potuicenim atque debuic reui promictendi certlortue lidejuflbrem 
fuum, ne forte ignarus iolvac iudebiium* 

(^) Non mail cru£labitur, fi, cum ignoraret Sdejuflbr inutillter fe obligatum, folverit, 
anmandaci adlionetn habeat i £c fiquidem fa^um Ignoravic, recipi ignorantia ejus poteft a 
& vero, jus, aliud dici debeC. 

(c) Quinr. Mucius Scaevola alt. Si quis Tub ufurii creditam pecuniafiiSdejuir>flee,cr reue 
in jiidicfo cot'.ventus cum recufare vellet Tub ufuris creditam efTe pecuntam, (Sr) Sdejuflur 
folvendo ufuras poteilarum recufandi eas reo fufluliiTet, earn peCuniam a reo non petituium % 
fed fi reus fidejulTori denunciaflTet, utrecufareiy fub ufiris debltam efle, nec is propter fuam 
exilHmatlanem recufare voluiflet, quod it a folverit, a reo petiturum. Hoc bene cenfuit 
Scsevoia ; parum enim fidelicer facit fidejulfor in fufjeriore cafu, quod poteftatem eximere reo 
vldetur, fuo jure uti : caeterum in policriore cafu non oportet efle noxiae fidejufifori, fi ipft 
peperciflTet pudori fuo, 

{jd) Qencratlter Jullanus alt, fi fidejafibr ex fua perfona omifisrit exceptionehi, qua rent 
iiti non potuit, ft quidem minua honefiam, habere eum mandati aaionem : quod fi etro, 
qua rent uti potuit, fi fcieni id fiscit, non habiturum xnaodati aaionem) fi modo habult 
facultatemrei conveniendi, defiderandiqiiei ttt ipfe fufeiperat pofiut judiclulnvcl fvo v 4 
frocuratorio noaine. 

T 4 ^ not 
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not to have omitted by his default to oppofe the fns de non regevoir^ 
which he had to oppofe, is fubje£l to an exception, when thefe fine 
de non regevolr were perfonal to htmfelf, and could not be oppofed 
by the principal debtor : for inftance, if the furety who has en- 
gaged for me till a certain time, pay for me after this term ; though 
he might have avoided paying, he will, notwithftanding, have rc- 
courfe againft me, becaufe he has paid for me what I could not have 
avoided paying, which is the decifion of the law 29. § 6.^. Mand^ 
quamquam enim jam Hhcrittus foU^er'it fidem impUidt d dchkorem libe^ 
ravit. That he has procured my liberation at his cxpence, is a 
fufficient reafon why I fijould indemnify him •, othcvwifc I flioukl 
be enriched at his cxpence, which equity docs not allow, netmnetTt% 
equum cum alterius ddrimento locujUtaru 


Seccml Condition, 

- _ For the furety to ha^"^ recourfe againfl the principal 

^ debtor, it is necelfary that the payment which he has 
made be valid : therefore if a perfon owes me a horfe indeter- 
minately, and another engages as furety cn l.is behalf, and this 
furety afterwards furniliies me with one, which turns out not to 
belong to him, the furety will not have recourfe againil the principal 
debtor ; becaufe the payment which he has made is not valid, and 
has not procured the liberation of the principal. 

^ - This rule is fubjeft to an exception, in the cafe where 

the furety being fued by the creditor fliould pay, through 
ignorance, what the principal debtor had already paid ; for although 
the payment made by the furety, being the payment of a furq 
which had ceafed being due, be not a valid payment, neverthelefs, 
the furety will ftill have recourfe, tiBtone mandati conirariay againft 
the principar debtor, to be reimburfed the fum which he has 
paid, upon fubrogating the principal debtor to his aftion of re-; 
petition ugainft the creditor : this is the decifion of the law 29. (/?) 
§ Mandat, The principal debtor is in default, for not having 
informed the furety that he had paid. 

This decifion does not apply when the furety has engaged as 
fuch for the principal debtor, without his knowledge : for in this 
cafe the principal is in no fault, for not having notified the 
payment to the furety, of whofe undertaking be had not any 
knowledge. 

(tf) Si, cutn debitor folviiTet, tgnarus fidejulTor folverit, puto eum mandati habere a£ti« 
onem ; ignofeenJum eft enioi ei, fi non divinavic debitorem foivifte : debitor eiiim debuil 
ootum facere fideju/Tori, jam fe folvifle, ne forte creditor obrppa^ et fgnoiaatiam ejiia cif^ 
cvfznrenUt, et excotiac ei fuaunan in ^uam fidej uftic, 

Thiri 
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JX/rJ Condition* 

- A third cafe, in which the furety who has paid has nt* 
^ recourfe againft the principal debtor is, when the princi- 

pal, in confequence of default of th^ furety in not apprifing him of 
the payment, has paid the creditor a fecond time ; but at leaft he 
may demand, that the principal fliould cede to him his a£tion, to 
reclaim from the creditor what be received when it was no longer 
due to him : this is the decificn of the law 29. [a) j 3. Mand. 

According to our ufiiges, thefe ceflions are fiipplicd by operatioii 
of law, and it w'ould be allowed to the furety to recover from th^ 
creditor re^a vidy wliat he has received a fecond time. 


§ ly. IVhen the $un'ty who has paid y may eKerctfe his Right ofRe>m 

courfe. 

Regularly the furety who has paid, may have recourfe. 
L 4 o 9 J principal debtor as foon as he has paid for 

him : but if he had paid before the expiration of the term, he can 
only have recourfe ngainll him after ; for the furety ought not by 
his to deprive the principal of the term, which lie has a right tq 
enjoy. L. 22. } l* L. 15. Mandat. 


J, V. When there are fevcral principal Debtorsy has the Surety an 
tion againjl each of theniy and for how much ? 

- ] The furety may by the a£lio contraria mandatiy or by that' 

of contraria negotiorwn geflorumy proceed againft each of 
the principal debtors, for whom he has become furety for the repc-? 
tition of the whole of what he has paid : for each of thefe principal 
debtors, being debtor of the whole of the debt in favour of the circ- 
ditor, the furety by becoming fuch fpr each of them, and by paying, 

(0) Hoc idem t»£tari etin fidejuirore poteft : fi cum rotviflet, non certioravit reum, lie 
deinde reus folvit, quod folvere eum non oportebaC, ec credo, fi cum pofiit (eum] cer* 
tiorare, non fecit, oportere mandaii agentem fidejufibrem repelli : doloenim proximumeflr, 
Ji poft folutionem non nunciaverit debitori, cedere auiem leus indebiti a£iioocm fidejufifori 
debet, ne duplum creditor confequatur. 

(1) Si cum in diem deberem, mandatu meo in diem fidejufieris et ante diem folteris, aa 
ftatim habeas tnandatiaflionem ? Et quidam putaot, praefentem qoidem efle mandad ac« 
tiooem,fed tanti minorem, qumti mea inter fit, fuperveniente die folutum fuifle t fed meliut 
€il dici, interim nec hujutfumma mandati agi pofie : quando nonnullum adbucTcommo* 
dum meum fit, ut nec hob ante diem folvam. 

(r) Si mandaflem cibt, ut Jundum tmtrtty pofiea feripfifiem m mtrtty tu aotequam 
feias me vetuifle, emiQet| maadaU tibi obligatus ero ; ne damao adficiatur ii, qiu fuicepit 
mai^a'tBiikt 
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has liberated each of them from the whole, jmd confequently he has 
a right to conclude in folido againft each of them, for thercimburfe-? 
ment of the whole of what he has paid, with intcrcft from the d;iy 
of his demand. 

If the payment made by the furety included intcreft and arrears, 
fuchintereft and arrears become principal, with regard to the furety 
who paid them, as againlt thp debtor for whom he has paid, and 
the furety is entitled to intcreft upon the whole from the time of 
hjjs demand ; arret reported by Papon X. 4. to. 

Obfenre, however, that for the fyni paid for intcreft and arrears, 
the furety who has obtained a fubrogation to the rights of the cre-^ 
ditor, will rank againft the debtor in the fame degree, as the ere-, 
ditor would have done if he had not been paid ; but as he is only 
entitled to the intcreft upon that fum, in his own right, he will 
only be entitled to rank for fuch intcreft from the day of the a£l of 
indemnity pafled before a notary, if the debtor has pafled any ; or if 
he has not, from the day of the condemnation which he has obtained 
againft him. 

The furety who demands from one of the principal debtors, for 
whom he has become furety, the whole of the debt which he has 
difeharged, ought to cede to this debtor, not only his actions in his 
own right againft the other debtors, but alfo the aftions of the 
creditor to whom he may have procured a fubrogation ; if the furety 
in paying the creditor has neglefted to acquire this fubrogation, and 
has thereby incapacitated himfclf from afligning it to the principal 
debtor from whom he demands the whole of the debt, this debtor 
may, on offering to reimburfe him for his own part, obtain, /c'r opp^- 
tarn aSlionem cedendarum aeiknum^ a liberation from the demand 
of the furety for the parts of the other principal debtors. 

This takes place if the principal debtor had in fa£): an intereft in 
having the fubrogation ; but if he has no fuch intereft, if the fubro- 
gation to the adiions, which the furety has in his own right, will 
^ve the fame advantage againft his co-debtors, as the fubrogation 
to the a£kions of the creditor, he has no reafon to complain that 
the furety did not, when he paid, require the fubrogation of the 
a^lions of the creditor, and cannot procure it for him ; and coh- 
tequently he cannot avail himfelf of the exception cedendarum ac^ 
iionum. 

This will appear by €ie following example : feveral debtors have 
borrowed in folido, a fum of money from a creditor under my en* 
gagement as furety, and each of them has given me an ad of in- 
demnity before a notary, of the fame date as the obligation which 
they have contraded in favour of the creditor. I have acquitted 
rixe debt without requiring a fubrogation to the adions of the 

3 creditor. 
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creditor, and demand a reSmburfement of the whole fiom one of Ae 
debtors ; it is evident that he cannot complain of my not being 
able to procure for him the fubrogation of the aftions of the ere* 
ditor : for the adion which I have againft the co-debtors, and to 
which I am ready to fubrogate him, haying the benefit of an hypo- 
thecation, of the fame date as the hypothecation of the creditor^ 
the fubrogation which I offer him, procures him the fame advan^ 
tage againft the co-debtors, as the fubrogation of the rights of the 
creditor could have done, and confeqiiently he has ground to 
complain that I have not procured it for him. 

When the furety has only become fuch for one pf the debtori ' 
in folido and not for the otliers, after he has difeharged the debt, he 
has only a dlrcft aftion againft the one for whom he has begome 
furety ; and can only have the rights and afiions againft thp others 
which would have belonged to his principal, in cafe of payment 
by him : fee fupra, 281. 


ARTICLE IL 


Jn nvhat Cafes the Surety has an Aclion agaitfl the Principal Ddtgr^ 
even before he has paid* 


C 441 ] 


The law” 10 Cod* Mand. only recognifes three cafes in 


which a furety may, before difeharging the debt, proceed 
for an indemnity againft the debtor for whom he has engaged. 
Si pro ea contra quam fupplicaSy fidejiiffor feu mandator iniercejfifli^ et 
neque condemnaius es, neque bona \Jua'\ earn dilapidare ^pofed^ ceepijfe 
comprobare pfjis^ ut {tibr\ jujlam metuendi caifam prabeat ; neque ah 
initio ita te obligationem fufeepiffe^ ut earn pojfts et ante folutionem con^ 
venire ; nulla juris rationed antequam fatis creditori pro ea feceris^ 
earn ad folutionem urgeri certum ef* d* L 10. 

The firft cafe ftated in this law is, when the furety has been con- 
demned to pay^^ nequf condemnaius es* 

According to our French pradlice, the furety is not obliged to 
wait until there has been a judgment againft him ; as foon as he is 
proceeded againft by the creditor, he may affign the principal 
debtor requiring him to difeharge it, and he ought even to do fo ; 
in default of which the debtor is not liable to acquit the furety 
from the expences incurred between the firft demand and the 
affignment. 

The debtor, whom the furety has not afligned, may even fome^ 
times defend him&lf frbm the difeharge of what the furety has 
been condeimied to payi when he had good grounds of defenae 
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«gad^ ^ demand of the creditor which he might have oppofed^ 
if he had been ailigned. Sup. n. 43a* 

Hie fecond cafe is, when the principal debtor is in failing circum- 
ftances, nequep^sa bona fua dilapidare comprobare pffts ; in this cafe 
furety, although he has not yet paid, may attach the goods of 
the principal debtor, to anfwer the engagement w hich he has en-« 
tered into for him. 

The third cafe expreiTed by this law is, when the debtor has 
obliged himfclf to procure the furety, the difeharge of his engage-^ 
ment within a certain time i in this cafe, after the time is elapfed, 
the furety may proceed againft the principal debtor requiring him 
to produce fuch difeharge, or to advance money fufiicient to pay 
the creditor. 

The law fays, neque ab ittiito ; becaufe, according to the principles 
of the Roman law, this agreement ought to have interi^encd at the 
time of the mandate : agreements which were not entered into till 
after the contrail, being merely fimple padis, which, according to 
the fubtilty of the Roman law, could not produce an a£lion. As 
thefe fubtilties have not been received into our law, it is of no con- 
(equence whether the agreement intervened at the time of the con- 
txzdt or afterwards. 

The law (a) 38.^, §1. Mand. has a fourth cafe, ft dtu rtus in 
Joluthne cejfahlt : according to this law, although there is no claufe, 
by which the principal debtor has undertaken to difeharge the 
furety from his engagement within a certain time, neverthelei^j, the 
furety, whofc obligation continues a confiderable time, may affign 
the principal debtor to procure his difeharge from it. The law, 
by the term diu^ imports a confiderable time, but it docs not de- 
termine it prccifely : Bartholus fixes it at two or three years ; feve- 
ral fuppofc it to extend ten years from the date of the engagement : 
nothing can be decided in this rcfpc£l,it muft depend upon circuni- 
ftanccs, and be left to the difcrction of the judge. GL ad. d. 1 . 38 {h). 
r When the obligation to which a furety has acceded, 

^ ^ muft from its nature cxift a certain time, however long 

it may be, t^e furety cannot within that time demand that the prin*> 


(a) Fidejuflbf; an ct prim, quam folrar, agere poflit, ut liberetur ? Nec tamen femper 
expettandqm eil, ut folvar, aqt judicio accepto condemaetory fi oiu in folutione reiia 
ce<!abit, autcertebona fua diiUpabit; praafertim fi domi pecunlam fidejuflbr non habebit, 
^uanunaerata creditor!, mandati adtiooe conveniat. 

(^) iodua Tititts Publio Maevio filio naturali dooium commanem permifit,noii dona* 
taonit ctufa, credicori 6iii obii^are j poflea Maevio defun^o, relidia pupilla, tutores ejut 
Jttdicem adverfui Ticiom acceperont, ec Titiua de routuia petitionibut : [Qurro, an domOa 
pan, ^uam Titius] obligandam filio foo accommodiTit, arbitratu judicis Jiberarl debeac ? 
MarceUns refpondit, an ec quando debeat liberari, ex perfona debitorii, itemque cx eo, quod 
biter contrahcntcfadum eflfet, ac tempore, quo res, de qua qosreretw, obJi^ata futflet, ju- 
dieem seftinMtorum j eft coim evum fpeciaum Jvdiciaiis qveltio, pqrqviaqp rei expediator. 
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cipal debtor fliould difeharge him from it; for aa he knew, or 
ought to know, the nature of the obligation to which he acceded, he 
fliould hare reckoned upon continuing obliged during the whole of 
that time ; therefore, the perfon who has become furety of a tutor 
for the due execution of his truft, cannot require the tutor, as 
long as fuch truft lafts, to difeharge him from his engagement, bc- 
caufe the obligation which refults from the adminiftration of his 
truft, cannot end before fuch truft ; for the fame rcafon, a perfon 
who has become furety for a hulband in favour of his wife for the 
reftitutionof her portion, cannot, whilft the marriage continues, com- 
pel the furety to difeharge him from his engagement, becaufc the 
obligation from its nature is not to be acquitted untill after the dif- 
folution of the marriage. 


ARTICLE lit. 

Whether the Surety of an Annuity may oblige the Di^htor to redeem it. 

- - Either there is an agreement between tlie furety and 

principal debtor, that the debtor fhoukl be obliged to 
difeharge him from his engagement, at the end of a certain term 
agreed upon between the parties, or there is not. The firft cafe is 
kfs difficult, but ftill it is not without feme apparent difRculty : it 
may be faid, that fucli agreement Is not valid, as it is contrary to 
the nature of thefe ^annuities, the eiTcnce of which is that the 
debtor fliould never be forced to redeem them ; it is added, that if 
fuch agreements were permitted, they would open a door to the 
frauds of creditors, who, in order to fccure a means of compelling 
the debtor of annuities to redeem them, would only piirchafe fuch 
annuity under the fecret condition of having a furety in confidence 
with themfelves, with whom the debtor fliould agree to redeem the 
annuity at the end of a certain term ; and by this means creditors 
would indire£lly procure ufurious annuities without alienating 
their principal ; notwithftanding thefe reafonsi Dumou/in Tr. de 
Ufar. ^ 30. decides, that this agreement is valid, that the furety 
may, at the end of a certain term agreed upon, demand from the 
principal debtor a difeharge from his engagement, and that to this 
efiFe£k heihould be bound to redeem the annuity; if it be oppof- 
ed to this argument that it is of the clFence of fuch annuities, that the 
debtor cannot be forced to redeem them, the anfwer is, that it is 
true, that it is of the cflencc of thefe annuities that the debtor can- 
not be compelled by the creditor to redeem them, but there is 
nothing to prevent his being compelled by a third perfon; the 
cffcnce of the contradl is the entire aliez^ation of the principal, 

which 
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tint creditor has paid for the purchafe of the annuity ; but 
kit fttffictent to conftitute this alienation, if the creditor does not 
Iftaui the power of demanding the principal, and can never oblige 
the debtor to pay it : it is of no confcquence that the debtor may 
be obliged to do fo by a third perfon* With refpcft to the other 
cbje£rion founded upon fraud, the anfwer is, that fraud is not to be 
]prefumed s k i$ true^ that the allowance of this agreement may fome<- 
^ times give an opportunity for die kind of fraud abovementioned, 
which is an inconvenience i but if, under the pretext of this incon- 
venience, fuch an ajgreement, which in itfelf is perfe£i;ly lawful^ 
was prohibited, there would refult a dill greater, which is, that 
perfons frequently would not find money of which they have need 
for their bufinefs, for want of finding fureties who would contrail 
an obligation, the duration of which was not limited. 

The fecond cafe, in which there has been no agreement between 
the principal debtor and the furcty, is attended with a greater diffi- 
culty. Dufnouliti, ibid* decides that in this cafe, the furety cannot, 
at the end of any time, however long it be, oblige the principal 
debtor to redeem the annuity, in order to difeharge him from his 
engagement : for, the nature of the annuity being that it fivall always 
continue until the debtor choofes to redeem it, the furety, who 
knew the nature of the debt, and has agreed to engage for it, has 
fubmitted to contra£t an obligation of as long a duration as the 
annuity. ** Non (fays he,) guod diu vel perpetuo remanebit in 

obligationej quia hoc ejl de natura obligationis^ et ftmpravifum fuit; et ta^ 
tnen fidejitjfit^ et fe perpetuo ohVigavit ; Jimplex autern promijfto indent 
nitatls intelligitur fecundum naturam obligationis principalis*' Thus, 
he adds, a perfon who becomes furety for another, who has taken a 
Icafe of an eftate for the term of twenty-four years, coutrafts an en- 
gagement of a like duration ; fo the fureties for the adminiftration 
of a tutelage, fo the fureties of a hulband for the reftitution of the 
portion, contract engagements which are to laft as long as the 
leafe, or the marriage, and which cannot be difeharged any fooner; 
this is the jurifprudcncc of the parliament of Touloufcy as attefted by 
Catellany t. 2. /. 5. ch. 21* TNotwitliftanding thefe reafoi^s, it is 
holden at the Palace (a), that even in the cafe in which there hasbeen 
no agreement between the principal debtor and the furcty, if the 
furety is obliged at the requefl; of the debtor, and his engagement 
has lafted for a confiderable time, as for ten years at leail, he is 
entitled to demand that the principal debtor lhall liberate him from 

(a) The PiUce at the pUce where the courts of jqSice at Parit are holden, and the 
expreliion of Palace it ufeS figurarively in France^ as familiarly «i that of IVtpmm ttr Hall ia 
III England ^ the diSinnkm icferred to it a ftrilcing indance of the difference of jurirpru- 
Sence in different prorincet of the fame country, refpediog fubje^^i webteh have nothing 
local it their nature. 

his 
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his engagement, by redeiiming the annuity within a certain time, 
to be limited by the judge ; the rcafon is, that if the nature of an 
annuity is to laft for ever, unlefs it be redeemed, it is alfo the na- 
ture of it to be always redeemable ; if the furety of a perfon taking 
a farm for a long term of years, or of a tutor, or of a hulband, for 
the reftitution of the portion, can only be difeharged after the ex- 
piration of the leafe, or after the expiration of the tutelage, or of 
the marriage, it is becaufe it is of the nature of thefe obligations 
not to terminate fooner : therefore, a perfon who becomes fuKt]^ 
for thefe kinds of obligations, fhould have computed upon the 
obligation of his engagements not finifliing fooner; but as an- 
nuities may be redeemed, and frequently arc fo, the perfon who 
has become furety for the debtor, may have reckoned that the 
debtor would redeem it, and that his engagement would not be 
perpetual ; therefore, when it continues too long, he ought to be 
received in his demand againft the debtor to difeharge him by 
redeeming the annuity : this is the opinion of BafnagSj p. a, cb» 5. 
Lacotnbe cites an arret j by which it was fo decided. 

The right which refults from tlic agreement, that the debtor (hall 
be bound to redeem the annuity within a certain term agreed upon, 
in difeharge of the furety, is not fcxercifed rlgoroufly ; therefore, if the 
furety, after the expiration of the term agreed upon, proceeds againft 
the debtor, to enforce fuch redemption, the judge ought to give the 
debtor a prolongation of the term, to fatisfy this obligation, when 
the debtor has not the means of doing it immediately. Dumoulin^ 
ibid. 

j. ^ When the furety, who has agreed with the principal 
debtor, to redeem the annuity within a certain term, 
has become the foie heir of the creditor of the annuity, or when, 
being heir for a part, the annuity has fallen by the diviiion to his 
fliare, it is plain that he can no longer require the principal debtor 
to redeem the annuity ; for, in this cafe, his engagement as furety 
is extinft, fince he cannot be a furety to himfelf ; he cannot, there- 
fore, require that the debtor (liould difeharge him from an engage- 
ment which no longer fubfifts, ^nd from wliich he is liberated. 

What if the annuity, for which he was a furety to the deceafed, 
has fallen to the (hare of his c©*heir, or the divifion has not yet 
been made? Dumoulm^ ibid, decides, that if the furety had only 
become heir of the creditor for a fmall portion, he may, in either 
cafe, exercife his right of obliging the debtor to procure liim the 
difeharge from his engagement, by redeeming the annuity ; but 
that if , he is become heir of the creditor for a confiderable 
portion, as for a half or a third, he cannot demand fuch dif- 
eharge ; his reafon is, that the furety, by becoming heir for a 

confiderable 
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confidcrable portion of the annuity, has alfo become creditor for a 
confiderable portion of this annuity ; and that this quality which he 
iiiEi$j or which he had before the divifion, is repugnant to the right 
of obliging the debtor to redeem it, in order to procure his difeharge 
from the engagement ; as he could have procured fuch difeharge 
in a much more eafy manner, by taking the annuity as a part of 
his own (hare. 

I cannot pcrfefHy agree with this decifion of efpe- 

mlly where the whole of the annuity has been allotted to the co- 
heir of the furety: for, according to the principles of our jurif- 
prudence, refpeflting the retrofpective eflFedls of partitions, 
which were not fo well cftablithed in the time of Dumoulm 

they are at prefent, an heir is not fuppofed to have fucceeded to 
the deceafed, except as to the part of the efFe<9:s which has fallen to 
his (hare by the divifion ; the furety then is not confidered as having 
ever fucceeded to the annuity which has entirely fallen to the fliare 
of his co-heir ; he has not, therefore, nor Is he fuppofed to have 
ever had, the quality of creditor of any portion of fuch annuity \ 
diere is nothing then to prevent him exercifing the right which he 
has on his own account of requiring the debtor to redeem it, in 
order to procure him a difeharge from his engagement : with regard 
to what Dumotilin adds, that it was eafy for the furety to procure 
a difeharge from his engagement in another manner, by taking the 
annuity as his own (hare, I anfwcr, ift, that this does not wholly 
depend upon the furety ^ his co-heir might have preferred this an- 
nuity to the other property, and have required the divifion to be 
made by lot ; adly, even if it had depended upon the furety, I 
do not fee that he would be obliged, for the fake of the debtor, to 
t^ikc this annuity, rather than the other cfFcfls of the fucceflioii 
which he might have preferred, and which would have been more 
advantageous to him. 

Before partition, the cafe is more difficult : I Ihould think that 
in this cafe, upon the demand of the furety againft the debtor for 
the redemption of the annuity, It would be proper to wait till after 
the divifion; for it is not juft that the furety fhould proceed againft 
the debtor for the redemption, when he may have the expedation 
of being difeharged from his engagement, by the partition upon 
which it may happen that the annuity may fall to his (hare. 

* What if the divifion had been made, and the annuity had re- 
mained in common between the furety and his co-heir? I agree 
that in this cafe, the quality of the furety, as heir of the creditor for 
a portion of the annuity, deprives him of the right to require from 
the debtor, that he (hall re-purchafe the whole of the annuity but 
why may he not require the debtor to redeem the part belonging 

to 
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to his co-heir, declaring his confent that his own ihare (hall con- 
tinue ? I fee notliing to prevent his doing fo. 

The furety ceafes to have the right of requiring the principal debt- 
or to redeem the annuity, not only when he becomes proprietor 
and creditor of the annuity by the title of heir, but likewife when 
he becomes fo by any title whatever, either univerfal or particular, 
as if he becomes univerfal donatary, or legatee of the creditor, 
or particular donatary, or legatee of ’ the annuity: for' he has 
only the right of demanding the redemption of it,, iit order 
to be difeharged from his engagement ; and he has no longer any 
occafion to be difeharged from it, when he has become proprietor 
of the annuity by whatever title, fince his engagement is then cx- 
tin£t, as no perfon can be a furety to himfelf. 

If the right of property in the annuity, which the furety has 
acquired, were only a qualified right, as, if he were donatary, pr le- 
gatee of it, fubjefl: to a fubflitution, the obligation of his engage- 
ment would in this cafe be rather fufpended than extinguifhed, it 
would revive when his right to the property had ccafed, as by the 
vefting of the fubflitution : therefore the furety could not indeed 
require the redemption of the annuity, during the time that he was 
proprietor of it \ but his right of property having ceafed, and his 
obligation having confequcntly revived in favour of the perfon, to 
whom the property of the annuity has paflKl, the right of requir- 
ing the principal debtor to redeem the annuity, in order to dif- 
charge him from his engagement ought likewife to revive, and the 
time within which he has obliged himfelf to redeem the annuity, 
and which had difeontinued running, v/hilfl the furety was pro- 
prietor of tlic annuity, will recommence. 

But if the furety, who has become proprietor of the annuity, ceafes 
to befoby a voluntary alienation, and not by the difiblution of his 
right, the obligation of his engagement does not revive, neither con- 
fequently does the right of requiring tl»e debtor to redoem the 
annuity. DiwiouUn^ ibid, 29. n, 246. 

If the furety has himfelf redeemed the annuity, although he has 
obtained a fubrogation to the rights of the creditor, and is thereby 
enabled to revive it againft the debtor, he may neverthelcfs, waving 
the ufe of tliis fubrogation, recover from the principal debtor, the 
fum which he paid for fuch redemption \ the reafon is, that 4 man- 
datory may recover aciione mandati contraridy every thing that the 
bufmefs in which he was engaged has obliged him to advance, ywiV- 
quid ex caufa tnandati i^t inculpabiliter, ahejl,. {y. Band. Jufiin, tit, 
Mand. N*. 53. iff Now, it is the engagement which the furety 
has entered into, at the requeft of the debtor, which obliges him 
to make the redemption, in order to put an, end to his obligation 5 
VoL. I. U then 
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thentMs fum ex eaufa mandaii^ et quidem inetJpaUliter / for 

the priticipal debtor cannot difapprovc of this cxpcnce, fince he 
liiras under an obligation to redeem the annuity, in order to put 
an ^end to the obligation of his mandatory, the furety *, then the 
principal debtor cannot defend himfclf from the repetition of this 
fum# Bumuliny ibid, 30. 

Whethfcr the furety has given money for the redemption of the 
annuity, or whether by the confent of the creditor he has given him 
fomething equivalent to the fum at which it was fubjeft to redemp- 
tion, he has a right of repetition for this fum againft the principal 
debtor i for, in both cafes, ipfi ex caufa mandati abejl, 

Obferve, that if the furety had made the redemption of the an- 
nuity before the expiration of the time in which the principal 
debtor was obliged to redeem it, he could not have the repetition 
of it till after the expiration of fuch tifnc : even after tills time, tli« 
claim fhoutd not be exercifed rigoroufly ; and when it is made, 
the judge ought to allow the debtor a reafonable time to procure 
the money. 

We have obferved that the furety who has redeemed the annui- 
ty,. could only have a repetition againft the principal debtor, by 
waving the fubrogation under which he is entitled to continue the 
annuity. Why ? It (hould feem on the contrary, that the furety 
having two qualities, duarum perfomrutn vices fufiinens, he might 
cxcrcifc at once the different rights rcfiilting from thefe two qua- 
lities, that of demanding the continuation of the annuity, as fub- 
fogated to the rights of the creditor, and that which he has of his 
own right to demand, that the principal debtor fliould recfeeni the* 
annuity. It would feem that he might do fo the rather, as the priitl 
cipal debtor would not appear to fuffer any prejudice from it : 
Cnee, if the furety had not made the redemption, he might have re- 
quired the debtor to do fo *, and not x^lthftan ding this demand of the 
furety, he would be bound to pay the arrears to the creditor until 
lie had redeemed. Now, it is a .matter of indifference to him, 
whether he pays them to the furety w^ho is fubrogated to the riglus 
of the creditor, or to the creditor himfclf. Notwithftanding thefe 
rcafons, Dumoulin, ^ajl. 29. deckles that the furety who wifhes 
to ufe the right of fubrogation, and to make life of the annuity, 
cannot alfo cxercife his right of requiring a redemption, bccaufc 
thefe two rights are abfolutely incompatible ; the creditor of an 
annuity, and the perfon who choofes to,exercife his rights, is in that 
quality obliged to allow to the debtor the free enjoyment of the 
principal advanced as long as he pleafes, which is dire&ly repug- 
nant to the right of demanding the principal. 

* J)timulw$ 



Duf/imUn, n/ 249., gives this tempcisaincnt to his 

deciTion, that if the J^wsty, through an ignorance of Jaw, and not 
inowing that he could not combine the right of reviving the 9 |i^ 
unity for his own beneiit, with that of demanding the money paid 
for the redemption of it, had received one or two years* arrears» 
he would not lofc the power of demanding the money paW^ ip 
eafe he offered to renounce the fubrogation, and to apply the 
arrears which he had received to the account of the principal* 


ARTICLE IV. 

Of the Actons of the Surety againji hh Cofureties. 

- 1 furety may exercife the aftions of the creditor 

i 445 J his c6-furcties, when he has had the precaution to 

obtain a fubrogation ; but according to the Roman laws', he had 
not in his own right any afliion againft them, even when he had 
paid the debt : this is the decifion of the law 39. (/i) jf*, de Fidm 
X. II. (^) Cod. d. tit. 

The principle which governed the Roman jurifts, was that when 
feveral perfons become fureties for one and the fame debtor, they 
do not contraft any obligation with one another 5 each of them has 
no other intention than that of obliging the principal debtor $ each 
of them only propofes to undertake the concern of the principal 
debtor, and not that of his co-furetics,y&/zW ret principalis negotium 
gerity non pi/ter alterius negotium gerit. 

This principle is true, and it may even be faid that it is felf-cvi- 
dent ; but the confequence which the Roman jurifts deduced from 
it, that a furety can never, without a fubrogation of aflions, have 
recourfe againft his co-fureties, even if he has paid the whole of the 
debt for which they were all liable, is too harfli, and which wc have 
not admitted Into our jurifprudence ; on the contrary our French 
jurifts have held that the furety, who has paid the whole debt^ 
may, without a fubrogation of aftions, recover a proportion of it 
from each of his co-fureties. This is the opinion of Argentre upon 
article 213, of the ancient cuftom of Brittany 5 and was retained . 
in the reformation of the cuftom, art. 194. 

(«) Ut 64ejQflbr adverfut confidejfiflbrem fyum sgat, danda adtio non eft $ Ideosvt 
fi ex d«oM fid^ttilbribua ejofdpB quantiutit , cum alter ele^lus a creditore toUm 
IglYet, nec el ceflae fiat adiooea % alter nec a creditore, nee a eonfidejuftbre, convenie^. 

(S) Com alter ex fidejoftbribue in folldum debito fetiafaciat, aftioei adtrerfiis eum, qul 
Imafiddttffitsiion QompeUtt potoiftl lHie,cttm firco(bWere«» defiderara, ut jui plfBodt, 
qooil fifctfi habuit, in ta trana/eretiir s et 4i hoc ita eft, ceftli sdigilboi 94 

pondi, Qtto^ 9t in prifaUi dsbi^ ehibreandum eft» 

u % This 
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This afliion does not arifc from the engagement which the 
furety has entered into with his co-fureties, as by fuch engage- 
htient they have not contrafled any obligation between thcmfclvcs, 
according to the principle above eftabliflied : it arifes only in con- 
fequence of the payment which he has made of the whole debt* 
and from the principle of equity* which does not permit that his 
co-furetieS| who were equally liable to the debt, Ihould profit at his 
expence, by the payment which he has made. This aftion is not 
the real aBio fUgotiorum gejlorum ; the furety who has paid the whole 
of the debt, having paid what he really owed, and being difeharged 
from his own obligation, proprium negotium gfftt^ tnagis quam cofide* 
jujforutn ; but it is the aBio utilis negotiwum gejlorumy qua mn ex 
fuhtili juris ratione^fed ex fola uillitatis et aquitatis rationeyproficifcitur; 
becaufe, although the furety ipfius infpeBo propojtio^ in paying the 
whole of the debt, was rather traiifadling his own affair than that 
of his co-furetles; neverthclefs, ffeBu infpeBo^ having ad^ed for 
the benefit of his co-fureties, at the fame time that he was a£ling 
for himfclf, and having by his payment liberated them from a debt 
for which they were liable in common with him, it is equitable 
that they fliould bear their part of the payment, from which they 
.have derived as much advantage as he has. 

There are fome authors who go much further, and maintain, that 
in cafe of the infolvency of the principal debtor, a furety has an a^ion 
in his own right again (I his co-fureties, not only after he has paid 
the creditor, to recover from them their proportions, but that even 
before payment, each of tlie fureties has an a£lion againft his co- 
fureties, to contribute with him to the payment of the fbm which 
they all owe to the creditor ; they have even gone fo far as to fay, 
that in cafe of the infolvency of a debtor of an annuity, a furety, 
who has been fuch for a confiderable time, has an aftion againft 
his co-furetie^, to make them contribute with him to the redemp- 
tion : V. BafnagCf Tr. of Hypoth, p. 2 . ch. 6, who cites fome arrets 
of the Parliament of Normandy, 'which fo decided, ^nd'^Bredeau 
fur Louety lettres f ch. 27, who alfo cites an arret of the Parliament 
of Paris \ but I think thefe authors have gone top far. I agree, 
that when one of the fureties is fued by the creditor, he has an 
adion againft his co-fureties, to furnifli their part of the fum de- 
manded ; and that in default of fo doing, they may each be bound 
for theif part of the cxpcnccs incurred, after the fuit has been no- 
tified to thchl. This a^ion arifes from the fuit whi^h has been in- 
(lituted againft , A? furety, and from the principle of equity which 
does not permit that of feveral, who are equally bound for one and 
the fiime debt, one ihould be proceeded againft rather than the 
ethers. Upon this rcafon of equity 15 founded the benefit of divt 

fion 
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fion among furcties : this fam? reafon of equity which allows a 
furety, when fued for payment, to require the creditor to divide 
his adion between the furcties, Ihould likewife enable him to re- 
quire his co-furcties to contribute their refpeaive parts to the 
payment of the debt ; and in default of doing fo, to pay the ex- 
pences incurred, after the notification of the fuit to them. He 
ought to be admitted to make this demand, even where he has re- 
nounced the benefit of divifion, or is excluded from it by £he na- 

■H * 

turc of the debt, for which he is furetjr, as this renunciation and 
cxclufion are only in favour of the creditor. 

But, as long as the furety is not fued for payment, he has not any 
a£l;ion againft his co-fureties to oblige them to contribute with him 
to 'the payment of the debt : for the co-fureties, according to the 
principle above cftabliftied, not having intended to contradk any 
obligation between themfelves, the aftion that any one of them has 
againft the others, when a fult is inftituted againft him, is only 
founded upon a reafon of equity, arlfing from the fuit itfelf^ whence 
it follows, that until he is proceeded againft, he has no fuch right 
of a^lion 5 i fortiori^ the furety of an annuity cannot, in cafe of the 
infolvcncy of the principal debtor, have an a£tioa againft his co- 
fureties, to oblige them to contribute with him to the redemption 
of the annuity ; for from what obligation could fuch a right arife? 
Where the furety has redeemed it, he can no longer demand any 
thing elfe from his co-fureties than the continuation of the annuity, 
according to the amount of their refpeftive parts : for, as the zfkion 
which he has againft them can only arife from the rule of equity, 
which (foes not permit that his co-fureties flxould have the benefit of 
this redemption at his expence, and as the co-furcties do not derive 
any other profit from fuch redemption than a liberation from the pay- 
ment of the annuity, they can only be bound to continue the pay- 
ment of their refpeftive (hares of an annuity equal to that from 
which they have been liberated by the redemption. 

A furety who has paid a debt, or redeemed an annuity, has an 
aflion againft the other principal furcties, and in cafe of the infol- 
vency of any of them, againft the ccrtificators of fuch infolvent^ 
furety, who, in this refpefl:, reprefent him : but he has not an 
z&ion againft his own certificators, who have pnly engaged for 
himfelf; for the certificator is the furety of the furety, g? fidejuffor 
fidijujforisi the furety, in refpeA to his own certificator, is as a 
principal debtor, ejl injlar rei principalis. 

For the fame reafon, when the certificator has paid, he has 
CDurfc for ijhc whole againft the furety whom he baa certified. 

U 3 SE& 
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SECTION VIII. 

Of fever al other hinds (f accejfary Obligutkas^ 


ARTICLE L 

Cf the Obligation of thofe who are called in law mandatores 
pecuniae credendae. 

C 44<5 3 ^ perfon, by whofe order I have lent money tb aildther^ 

called iil lawj mandator pecuniee credehda^ toto. tiujf. do 
fid* ijf Mand* 

When you give me an order to lend Peter a certain fuitt of moricyj, 
this order, which I undertake to execute, includes a coritraS of 
mandate between you and me. 

According to the principles of a contrafl: of mandate, the irian^ 
datory,T)eing obliged, aBione mandati direBdy to account to the 
perfon giving the mandate for every thing which he has en caufi 
mahdatij I am by this jcontrail: obliged, in quality of mandatory, 
oBione mandati direBi^ to cede to you the aftion which arifes from 
the loan that I have made, in performance of your mandate, and 
which confequently I have ex caufd mandati. 

On your part, you are obliged to me, aBione mandati contraridy 
to reimburfe and indemnify me for the fum which 1 have expended 
in the execution of your mandate, in lending it by your order to 
Peter, By this obligation, you become anfwerable for Peter to the 
amount of the debt which he has contrafled, by my lending, him 
the money. 

In this relpeft, the mandatores pecunia credendee agree with 
fureties. 

They mufi: not, however, be confounded } and there is an eflen- 
tial difference between them. 

The obligation of a furety is nothing elfe than a fimple accefTary 
to the obligation of the principal debtor ; the caufe of which is, 
that of the obligation of the principal debtor. For inftahee, if you 
, hecome furety to me for a fum of money which I have lent to 
PeteTy or which Peter owes me for the price of any thing which I 
fiaVe fofd hiittf the engagement which you contra£l: is only a limple 
icceffib;! to the obligation of Peter \ . the caufe of your obligation, 
as well as of thzt oiPetery to which you have acceded, is the fale 
or Iban which I have made to him. 

It is otherwife with regard^ to the obligation which you contradS 
in my favour, by giving me an order to lend a certain fum to Peter: 
k-M true, that it has the fame object as that which Peter contra&s 

in 
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by the loan. The fum of money which you ought to reftore 
to me^ aSiione mandati contrarian is not a like funii but is 
precifely the fame as that which is due to me by Peter ^ zvA I am 
not allowed to rec^ve it both from you and from himj according 
to the rule banq fides non patitur ut idem bis exigatur^ L» 57. jf. dt 
R. J. Blit although your obligation has the fame objed with that 
of Peter^ althdugh the fum which Is due to me by you aOd by liim. 
be one and tfie fame thing, of which Peter is the more priticip 4 
debtor, as he is the debtor of it for himfeif abfolutely, and you ate 
fo rather for him than for yourfclf ; nevcrthclcfs, your obl^ation 
is not a pure acceffion to that of Peter y it has a different caufe htsA 
that of the obligation of Peter^ via. the contraft of mandate between 
you and me. This is not a fimple accefTary contraft, fuch as the en^ 
gagement of a furety, it is a principal contrail ; your obligation 
arifing from this contraf):, which is an obligation ex eaufd fndndatiy^ ^ 
has then a different caufe from that of Peter y who is my debtor eer 
catifa mutni. 

From thefe principles, refpefting the difference of the obligation 
of a mandator pecunia credenday from that of a mere furety, arifes this 
diftin£lion ; that when a mere furety has difeharged the debt for 
which he has engaged, without requiring, at the time of payment, 
a ceflion of the afrions of the creditor againft the principal debtor, 
he extinguiflies by this payment the debt of the principal debtor, 
and cannot afterwards have a ceflion of the aSions of the creditor 
againft the principal debtor, which have been extinguifhcd hf 
the payment ; for, as his debt is not only a debt of the fame thing, 
but precifely the fame debt with that of the principal, to which 
he has only acceded, the payment which he has made has 
tinguiftied the debt of the principal. 

On the contrary, where a mandator pecunia credenday by whofc 
order I have lent a certain fum to a tinrd perfon, as to Petery reim* 
burfes me this fum \ although he has not required the ceflion of 
my aftions agiiinft Petevy the payment which he makes to me only 
extinguiflies his own obligation, and that of Peter is not extm- 
guiflied; I remain, notwithftanding this payment, a creditor of 
Peter ex caufji mutui j not indeed lo that 1 could recover for my own 
benefit the fum due to me, ex caufa mutuiy and which has already 
been paid ex caufa mandatiy but I remain creditor fo far as to be 
enabled to cede my rights, as fuch, to the perfon giving me the 
mandate, when he (hall require it, which I am obliged to do olligB^ 
Hone mandati eSreStay aS wc Icam from the law 28* jf. Mand. Pd^ 
pisuanus aity mandaiorem debiterii folventem ipfo jure reum nan Ubef are f 
propter tmm mndeetxm fiMm fdvityet fuo nomine i ideoque mmidatari 

U4 aSiones 
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aliiones putat advei-fus reutn cedi debere ; although he may not have 
' required k at the time of payment. 

! With tlic exception of thefe difl:in£l;ion85 the mandatores pecunU 
^redenda nearly agree with furetics. Although the obligation 
aShne contraria mandati^ which they contrail: in favour of the 
perfon who has lent another a fum of money by their order^ is not 
altogether like the engagement of a furcty, a pure acceffion to the 
obligation of the debtor, to whom the money was lent, and has 
propriam catijam^ it is neverthclefs, as well as that of fureties, ac- 
ceflary to the obligation of fuch debtor, and' depends upon it ; it is 
only valid inafmuch . as the obligation of fuch debtor is fo. Thefe 
mandatories, as well as fureties, may oppofe all the exceptions in 
reniy which could be oppofed by the debtor, to whom the thing has 
been lent by^ their order (/i), i. de Fidej, The extinflion of 

the obligation of this debtor, in whatever manner it be made, whe^ 
4 hcr-by the real payment of the fum lent, or by compenfation, no- 
vatibn, releafe, confufion (^), extinguiflies the obligation of thefe 
mandatories, in the fame manner as that of fureties. The Novel 4. 
§ X. gives to them as well as to fureties, the exception of difculTion. 
Every thing which we have faid of this exception, fupra 6. 
Jirt. II, is equally applicable to mandatories as to fureties. 

To render a perfon mandator pecunia credend^e^ and confequently 
relponfible to me for the fum of money which I have lent to a third 
perfon, by his order, it is neceffary that what he fays or writes to 
me fhould include a real mandate, by , which he has charged me to 
lend this fum, with an intention of indemnifying me for itj 
but if, having told you in a converfation that I had a thoii- 
fand crowns to inveft in tlie purchafe of un annuity, you Ihould 
tell me that Peter wanted to take up money upon an annuity, and 
that you thought it would be a beneficial employment of what I 
have to put out, thefe terms do not exprefs a mandate, but a mere 
advice, which does not fubjefl: you to any obligation in my favour, 
according to the rule of law', confilii non fratidulenii nulla ^ obligation 
•^nifi dolus interveneriU de Rig. Juv. (c). 

Obferve, 

(tf } Ex perfona rei, et quidem invito reo, exceptio et caetera rei commoda fidejunbri, 
e^eteiHffue acttjkmlfut cempetert fottp, 

{h) For the nature of thefe diii'ercnt modes of dlfcharg'tog obligations, fee the feverai 
chapters In Part 111* where they are particularly confidered. 

(c) The terms of the law are, Conplii non ^oudulentl nulla ohligatio e^ttrum fi 
d^hts & caiJi^tas intereejitf HodoloaSlh cempetit. The two propofitlons included in thii 
rule, maniftsftly accord with the didatei of natural juftice, and have been, by recent deter* 
minatioDS, incorporated into the EngRflo law $ but chough the fubjedt underwent very con- 
fiderable'^difcuflion, the direa authority of the civil law was not adverted to, either by the 
' bar or the bench j although fuch an luthority, in refpedi to a fobjedl not depending ^pon 
local inllitutiop, would Kcrtaioly be very f« frojp inmaterlal. 



£ 8 . Art. 1.3 Of cerjhin acceffary Obligations. 997 

♦ 

Obfcrve, however, that the rule by which an aft of counfei 
or advice does not oblige the perfon gnring it, only applies if it 
has been given bona fide ; therefore, the law adds, nifi dolus inters 
venerit \ for if you had any knowledge of the bad fituation of 

In the fir ft cafe upon the fubjeft {Pajleyv, Fnemanf sT. the allegation that 

the defendants did encourage the pbmtift^ to fell certain goods to a third perfon upon credit, . 
and for that purpofe did falfely, fraudulently, and deceitfully, aflert, that he was a perfon 
of credit, knowing at the fame rime that he was not fo, was holden fu jficient to xnaintaia 
theadlion. Avery coireft view of the fubjedl was taki.n by Mr. Juftice who 

fully inveftigated the nature and principles^of the adion, ftating, that the foundaripn of the 
adtiun was fraud and deceit in the defendant, and d^m^ge to the plaintilf/ Fraud without 
damage, or damage without fraud, gives no egufe of sdtlon; but where thefe two concur, 
an adtion lies. This opinion vas fuppprted by Lord Kcnycn apd Mr. Juftice jSJburft ^ but 
oppofed by Mr. Juftice. Giofe, In the fubfequent cafe ol' Uaycraft and Creajy, zEaft, 92. 
the defendant faid to the plaintifl'» I can pofilively aftert,' c/ my own knowledge^ that you 
may fafely credit Mifs Robert for, '' There was every reafon to believe that this declaration 
was made with /incerity, and with a perfe^ afttirance cf the truth of it, the defendant 
fpeaklng from a knowledge of circumftances, which had given him that perfuailon. Lord 
Keryun held that he was anfwcrable, as for a fraud, inafmuch as he did not fay, that htf 
believed the matter to be true, or that he had reafon fo to believe, but in allerting pofitively, 
his knowledge of that which he did not know. But the other judges were of an oppofite 
opinion; and Mr. Juiiict Lowrence faid, that in order to fupport the adtion, the repre. 
fentation iniift be made malo animo.^ThU laft opinion has certainly received the geneial 
aftent of the profellion, and is obvioufly founded upon the true principles of legal rea* 
toning. An adlual intention to deceive was the ground and foundation of«the adion in the 
firft cafe ; the abfeuce of fuch intention was confiftently held to be an adequate defence iA 
the fecond. 

In the difeuftion of the laft cafe, fome apprehenfion was exprefted of trenching upon 
the ftatute of frauds ; but that opinion feems to be wholly without foundation. The ob» 
jedl of the ftatute is merely to require that certain engagements and promifes (hall be evi. 
denced by writing. A proniife a:.d engageonent is the only fubjedi of the provifion ; but in 
the cafe in queftion, no promife or engagement is intended; the rerponfibility arifes 
wholly ex dtlxfio ; the intention to engage in the one cafe is manifeftly fuppofed, the ab- 
fence of fuch intention Is equally manifeft on the other; and it would be by no means wife 
to extend the oneracion of the ftatute further than its regular limits, from the apprehenfion 
that courts would be unable tod ftinguifti between a defedlive engagement with intention to 
contradf, and a falfe reprefentation with the intention to deceive. The objedtion to the 
plaintiff’s light of recovery, in the cafe of Haycraft and Creajy, would be equally ftrong, 
fo far as the true principles dV the decifion are concerned, whether the rdprefentation bad 
been written or verbal* 

Lord£/</off, in Evans v. B'ukntM^ 6 Ve^m 1S6, was of opinion, that the dodtrine laid 
down in Pajley v. Freeman^ was in pradlice and experience moft dangerous. He feemed to 
think the aAion was allowed upon the principle of its following the*pradllce of courts of 
equity ; but confidered it as outftripping equity, Inafmuch as in thofe courts relief could 
not be had againft the anfwer of the defendant, upon the oath of a fiogle witnefs. This 
argument, however, feems to be entirely befide the queftion ; for the court of King’s Bench, 
in deciding upon Pajly and Frematif did not at all profefs to adl in imitation of any thing- 
previoufty eftablifhed in courts of equity; but wholly foonded their opinions upon legal 
reafons and legal authotitiet. If the abftra^ propofition is eftablilhed, that a man who 
wilfully injures another, by a deceitful and fraudulent reprefentation of the csreumftances of 
^ a third, (hall be anfwerable for the damage which enfues, few lawyers will «nteruiii the 
opinion that for gfeeruining the M of e fraudulent intentims, and the amount of the 
coniequmc damages ; the trial by jury it a left judicious and eonftitutional proceeding than 
the courfe of inveftigation which would be adopted for fimilar purpofei in a court of equity* 
The reafon aiBgned for the contrary do^rine wonld apply with equad fotct to the invefti- 
gatioA of any other qaeftion of fad. 


affairtf 
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i&iF8> i^eil you advifed me to give him my money, thiv would 
be a iraud on your part, which would oblige you, at leaft in 
^nt of confeience, to indemnify me for the lofs I niight fuftain, 
by the infolvcncy of Pefer. 

Too might even be liable for it in point of law, if I had any 
tnanifeA proof of your knowledge of it. In like manner we rauft 
not regard z mandatum pecunU credeuda^ that which is no more 
than a fimple recommendation. For inftance, if you had faid to 
me, PeteTi our common friend, has occafion for the loan of ten 
piftoles, 1 recommend it to you to lend it him ; this would not be a 
mandate, but a fimple recommendation, which is not obligatory. 
X. 12. (ii) § 12 . ffn Mandat. 

It would be otherwife, were I to fay to you, Peter wants ten 
piftoles, I cannot at prefent conveniently lend them to him, 1 will 
thank you to lend him this fum for me : this is a real mandate. 

For a mandator pecunia credenda to be obliged to indemnify you 
for the money, which you have lent to a third perfon by his order, 
it is neceffary that you Ihould coniine yourfelf cxa£Hy to the terms 
of his mandate, diligettter enim fines mandati ctifiodiendi funty X. 5. 
Mand. If then you have done any thing elfe than what is imported 
by my mandate; as if when I have given you an order to lend a cer^ 
tain fum of money to Peter ^ you have given it to him in purchafe of 
an annuity, or, vice verfdy if having ordered you to give it to him 
In the purchafe of an annuity, you have given it to him by way of 
loan, I (hall not be obliged in your favour; for, the grant of an 
annuity and a loan being different things, it cannot be faid that you 
have done what was direfted by my mandate. 

If I had given you an order to lend Peter a certain fum of money, 
as 500/.. and you have lent him 600/. the fum of 500/. directed 
by my mandate, being contained in that of 6co/. which you 
have lent him, according to tins rule of law, in eo quod plus fity femper 
in^ et minusy L. 1 lo.jfi. de R. you in have done what was 
direfted by my mandate, and, confequently, I am obliged in your 
{ztOMTy oUigatione mandati contrariay to the extent of the 500./. With 
regard to the other 100/. as you have exceeded the limits of piy 
mandale, I am not obliged for the excefs. ^ 

Viet verfdy if yuu have lent Peter a Icfs fum than that dire£l;ed 
by my mandate, I am obliged, for you have executed my mandate 
in part. 

If you did what was in truth direfted by my mandate, but have 
not done it in the manner therein prefcHbed, I lhall not be obliged. 

For inftance, if the, order which I have given you to lend Peter 
a certain ftimf directed that you ihould take from him goods by 

(tf*) Com qn^SSnt tafen cpiAolam IbrIpSSet amico fao, ngp /#, eommentatum 
Sfptiiiiim Crrpentm amieum meum, non obtigabitor maoditto : <iuia cotninendafkiU mag’S ho- 
dpam laaBAaBdi cauia feripta eft. 



way of pledge for this fum, and you have not done fo ; or, if it 
,diTe£ied that you IhoOld ihake him p'a& an obligation before a 
notary, in order to acquire an hypothecation upon his goods, and 
you have been fatisfied t^ith Ms Mote ^ hi all thefe and other (imilar 
cafes, I (hall not be obliged, becaufe you have not followed, my 
prder. L. 7 . (a) Cod- de Pidej. 

Cotftra vice verfd, if I had ordered you to Xetid Peter a certsun 
fum upon his note, without requiring from him either pledges or 
fecurities, and you have made him pafs an obligation before a no> 
tary, for the fum which you have lent him by my order, and have 
even demanded fome pledge or fecurity from him, I cannot com* 
plain that you have not confined yourfelf to the terms of my man> 
date t for you have done what was included in h, by lending Peter 

fum I ordered, and as what you have done further cannet be 
Otherwife than advantageous to me, 1 cannot objedt to it. 

If I had ordered you to lend Peter a certain fum, purely and 
fimply, and in lending it to him, yOU have allowed him a eertaiA 
term for payment, or given him the power of paying any thing elfe 
in its place, I fhall not be under any obligatmn to you ; for by givir^ 
him this' alternative, you have exceeded the limits of priy mandate t 
I ani not obliged, ohligatmte inattdati eontraridy to reimburfe yoA 
the fiirm which I ordered you to lend him, except inafmOch ae you 
would be in a condition, after I had done fo, to cede to pie 
a£lions againft Peter y by which I might have been' able, as foon as I 
pleafed, to demand tins fum from him. Without his being entitlHl 
to give me any thing elfe in its place ; and as you have df fab l ed 
yourfelf by the term and power which you have granted to PeteTy 
from ceding thefe adions to me, I am not anfwerable for the 
loan. 

On the contrary, if I had ordered you to lend Peter a certala 
fum^ and to allow him a certain term, and you have lent it to W** 
without allowing him fuch term, I ihall be liable to yott for 
fum, but lb that you could not demand it from me, till after the! 
ex^ation of the term imported by my mandate. I cannot c om - 
plain of your not allowing the term direfked hy my mjmdaf te to 
Peto - ; for provided you cannot demand die fum from me dll aftdr 
Ae expiration of tiie term, it is indiflbrent to me whether yon 
might be en^ed to demand it fooner fiom dte principd debtibi^ 
pr not. 

H n amides eUtOiftMy eeih yeouiiiift MWatin dsiin U Jett. 

flltddU bypddiSeii Ms ptialt} matni W maaditi codtout tmaM tdA ^Mt tC 

fttipf n ftitodni 

Alt- 
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A R T I d L E II. 

Of the Obligatums of Employer s. 

Upon this fubjcAj we {hall fee^ ift, in what fenfe employers 
accede to the obligations arifing from the contrafls of- their ma- 
nagers, and in what refpefl: they differ from other acceffary debtors 
2d, in what cafes this obligation of employers takes place 5 3d, the 
effe^ of this obligation \ 4th, the acceffary obligations of employers, 
arifing from the faults of their managers (a). 


} 1. In what Senfe Employers' accede to the Obligations of the Contrails ^f 
ihAr Managers^ and in what RefpeBs they differ ftom other acceffary 
Debtors^ 

f AAi 1 When a merchant has appointed any perfon to the 
management of a commercial concern, or to the command 
of a veflel, and in like manner when the farmers of the king^s reve- 
nue have appointed any perfon to the dire£iion of a particular depart- 
ment;. in alt the engagements which fuch manager contrafts for 
the afiairs committed to his charge, although he contrads in his 
ow^ name, he obliges himfelf as principal, and at the fame time he 
obliges his employer as an acceffary debtor; for the employer is 
confidered as having confented beforehand, by the commiilion 

(tf) The nature and extent of the refponribUIty in the cafes referred to in this article, 
ja sltnoft the fame in ^the law of tngland at in the iaw of Frann and Rome \ and the dif- 
tiodioD in the different fyftemsi between ccnftdering the obligations as principal or as 
acceffary, refers rather to the name aferibed to the fubjedl» and to the courfe of judicial 
proceeding, than to any material difference in the obligation itfelf. The fubjedl under dif- 
‘cuifion it the afit of agents, contradling not in the avowed charafler of agents on behalf 
0fa principal tunned and recognised as the only rtfponiible perfon, but themfelves contradl. 
ing, and a£kiog fo as to be fubjeA to a perfonal refponSbility, in the huSnefs of odier& 
generally not named or avowed ] the perfons on whofe behalf the engagement is made arc, 
in wdl as the agents immediately a^ing, fuhjedt to all the legal canfequences of it; but 
^ la EngUnd the obligation is enforced, as arifing from the diredt and immediate adt of the 
party intend^ ^to be charged, whether principal or agent ; and in the former cafe, the 
charadlar of agent is only a medium of evidence, to fliew that the ad is imputable to the 
principid/ Thi* was likewife the cafe with regard to an avowed agent in the law of France 
afii},ltMW} blit the nomihal diftindion adverted to in this article, was applied to the obli* 
^atioo of the pHasIpel, where the agent aded as on his own account, and thereby incurred 
a perfonal obligation t 

Tha extent of the obligation contraded by the princlpid depends upon the nature of the 
authority committed to eg^n^ either by the generiJ %ture, or the particular terms, of 
his appointment. As to the nature of fuch obligation, fee antCf No* 79, and the notes. 
See alfo the eeCe of Tates v. I T* 73, in which there Is a very elaborate difcuflioni 
lefpeding the right of the mafter of a Aip to bind his owners, by an undertaking, to pay 
the wages of a feaman agreeing to become an hofiage upon the ranfom of a veflel ; and 
m SKyyittg^ P. 11 . c. 3* P« 111 - c« 5* 

7 vluch 
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which he ha8 given, to all the engagements which the manager 
might contraft for the bufinc/s to^ which he. was appointed, and 
to have rendered hi|nfelf anfwerable for them. 

Thefe employers are a kind of acceffary debtors different from 
fiireties, and from mandator es pecuhia credenda ; the latter, in acced- 
ing to the obligation of the principal debtor, commonly oblige them- 
felves for the bufmefs of the principal debtor, and not for their own ; 
on the contrary, the employer, in acceding to the contra£ts of his 
managers, does fo on account of his own bufinefs rather than of 
theirs. If the manager is, with refpefk to the engagements which 
he contra£i:s, regarded as the principal debtor, and the employer as 
acceffary, it is only becaufe the contraft was made with .the mana- 
ger j the employer, who frequently knows nothing of the contraft, 
accedes to it, by a general acceflion which he is fuppofed to have 
previoufly made to the contrafts of his manager i but the contra£ls 
which the manager makes are rather the bufinefs of the employer 
than his own ; and whereas furetics and mandatores pectmia credenda^ 
are to be indemnified by the principal debtor for the obligations 
which they contraft, it is the employer, on the contrary, who is to 
indemnify his agent. 


^ IL In what cafe the acceffary Obligation of Employers takes place. 

P « - In order to raife tlie acceffary obligation of employers, 
the manager muft have contradled in his own name, 
although he was afting for the employer ; but when he contra£ls in 
his quality of agent he does not enter into any contraft himfelf, it 
is his employer who contrafts by his miniftry ; fupra^ n. 74. in this 
cafe the manager does not oblige himfelf j it is the employer alone 
who contta£ts a principal obligation by the miniftry of his manager. 

When the manager contrails in his own name, the contrail 
to oblige his employer, muft concern the affair to which he is 
appointed, and the manager muft not have exceeded the limits of 
his commiffion. L. i. (a) § 7. & 12. de Exerc. Act. 

Such 

( 0 } Non autem ex omni caufa Praetor dat m exercitorem adlioncni, fed eju$ rti tiomne, 
mjui ibi pr^pojitui fuerit ; id e(l, (fi) in earn icm praepofltus ut puta, fi (ad) onut vef 
hendum locatum (it $ aut aliquas res emerit utiles navjganti, vel fi quid reficiendie oavii' 
caufa contradtum vel impenfum eft, vel naute, operarum nomine, perent. 

Igitur pr;epofitio ceriiam iegem 4>t cootrahentibua. Quare A euin prspofuit nav! 
ad hoc folutn, ut vedluras cxigat, non ut locet, quod forte ipfe locaverat, non Cenebitur 
exercitor, fi magifter locavcrtt § vel fi ad locandum kantum, Don ad exigendum, idemeric 
4ittodum ; tut fiad hoc, ut vedtoribus locet, non ut mercibus navem ptk»ft€t,.vel contra, 
nodttin ^reftTui, nonobligabit exercitorem. Sedet, ft, ut certis mercibus earn locet, pne- 
pofitui eft, puta legumini, canoabas, ille matmoribuf, vel alia znateria locarit | dicendum 
frit, .eon teneri, quKdam enizo naves onerartie, quaedam, (ut ipft dicunt) lartCareyM, 



$ 0 $ 

^.uch ^ cmtrafiks jof ii^n4 purchase jQif gpo^i 
made bjr a mans^ger of a commercial concpm ; the pjur p ha fe s madp 
by a Captain of a (hip to jccjuipor re& his yefleh ^C- 

The hpr^pwing .of money hy a map?agpr is Jikewife deenlpd to be 
paade on accQiint of the bufinefs m which h^ is appohatedi at^ ^con^ 
l^j^tly obl^es the empioyi^j wbfifl $hc contrafl .of borepwiag 
tains a declaration of the caufe of it, and when fuch oaiife 

does really relate to the affairs ija which the borrower is employed. 

For if the mader of a veilel after a ftorm^ or an engage^ 

snenl« which has greatly damag/ed his veflel, puts into a port^ and 
^eie hotrpws a fnm of money with a declaration that it is to reht 
hisyeflehthe merchant who appointed him W;iUbe anfwerabje fpf 
the money. 

Xt is eyen decided that the employer is obliged in this cajCe^ al« 
though the mafter has inifapplied Ae money, provided tlie declara*- 
tion mude by the contrad was probable^ and that the fum borrow*^ 
ed was not much more than was neceBary for the bofinefs for 
which it was declared to be intended^ Z. 1. (a) $ 8 & 9. y* 
^princip^ de Ep^erc. AB* 

Managers oblige their employers as long as their commiflfion 
Jafts^ and it is underftood to continue until it is revoked^ and the 
revocation is publickly known. 

Although regularly every mandate ends with the death of the 
perfon giving it, it has for the benefit of commerce been cftabliflicd, 
that the commiffion of thefe mandatories (hall laft even after the 
death of the merchant who appointed them, until it is revoked 
by the heir or other fucceflbr : and in contraf^ing for the bufmefs 
io which they are appointed, they oblige the heir of the merchant 



yk9lk,m0Bnmdu^rict» funt^ et plerofque mandare feio, ne vtffortf retifiant ^ et Bcut 
ttrta regmtj tt urto mart negotittur j ut ecce funt navesi quae Brundufium a Cafliopa, 
tel a Pyrraebio ve^ores trajiciunt, ad onera inbabiles : item, quaidam flavii capacei, pd 
' mare non luflictencei. 

(a) Qaid> ii mutuam pecuniam fumprerit ? in cjui rci nomine yideatur geftom ? Et 
ESeffUiu exiftimaty fi ad ufum ejus rei, in quam praepofitua eft, fuerit mutuatfti, dandam 
aftianem : quim fententiam puto veram. Quid enim fi ad armandam, inAruendamve 
naseito, «el nauU* exhibendos, mutuitus ef| f Undequerit Ofilius, fi ad reficiendan navem 
suitttitus, Dumnaor in fuoi ufui coneerterit, an in eaercitorem detur adio ? Et ait, fi hac’ 
lege accapit, quafi in navem impen^rus, mox motavit volontatem, teneri exercitorem, im* 
putatnrum fibi, eur taiemr prcpofiieric : quod fi ab initio confilium cepit firaudandi credit 
tflitts, et hoc rpecialiter non expreflerit fupd ad navis eeujdm acc^r, contra efle. Qiaam 
difi&adHooem Fadiua pvobat. 

{h) Interdum ctiam IHud mfiamandum, an In ecrloco pecnnla credlta fit, In quo id prop* 
ter quod credebatur, cootparari potuerit. Quid enim (inqult) fi ad velum emendun in 
modi, iitfula pecuniam quia eredSderit, in qua bmnino velum compiran MB ptCsft ? Et Ifi 
fiiauBtaliquamdlligaitiaai in eg cieditorcBfiebcre prfffitre. 

urto 
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who appointed thesis or ^he meant fuccefiion if he has kft no heir# 
X. 17. (ii) § 2 & 3. L. II. {b)ff. It^k. AB. 

For the fame reafon the perfon appoiz^ted to the fuperuitendaiioe 
of a department finance, obliges itxc fuccefloas of the farmer who 
appointed bun, until his appointment is reyoked. 


$ III. Of the EJfeB of the accejfary Obligations of Emphyits. 

^ ^ Tills obligation extends to every thing that isincludcd 

^ 449 J obligation of the manager j it depends upon it the 

fame as all acceifary obligations depend upon the principal obliga* 
tion to which they accede : therefore this obligation of employers 
is extinguifhed when that of the manager is fo, whether by pay- 
ment or novation, i. 13. (c)§ i. Injl. AEl.ox any other manner^ 
the employer may oppofe ail the exceptions in rem, et fins de non 
regevoir which may be oppofed by the manager ; he cannot oppofe 
any defe£l in the obligation of his manager arilingfrom any perlbn^ 
al incapacity ; for the employer who appointed him cannot impugn 
his own a£% and the choice which he has made ; therefore although 
a perfon under the age of puberty does not, in contradiing, oblige 
himfelf, ne quidem naturaliter^ except fo far as locupletior foBus ejl^ 
and confequently fureties cannot intervene for him, yet, if « 
, ^merchant has given the management of his bufinefs to fuch a per- 
fon, he is liable infitoria aBione to the obligations ariling from the 
con.tTa£ls made by him, without having any right to oppofe his 
want of age; pupillus hfitor ohligat eutn qui eum prapofuit injlitoria 
aBione, quoniam fibi imputare debet qui eum prs^efuit. X. 7. 
de hiji. AB. 

y. ^ Witli regard to the execuUon of the aBio infiitoria^ 
which arifes from the acceifary obligation of the enpiF 
ployers, there is fome difference to be obferved betweem them and 
fureties. 

When feveral merchants or farmers of the . revenue, have ap«> 
pointed any perfon to the management of their bufinefs, to the 

(«) Si impubes patri babeoti Inftitores berei extiurit, dainde cum his conttadhim fuent, 
dicendum eft, in pupillum dari adUonenn propcer ucilicatem promifeui ufus ; ^uemad* 
fnodum ubi poft mortem tutorii, cujua audtoritate ioftitor praepofitus eft, cum eo contrabi* 
lur. £juacontra£bis carte nomlae, qui ante adium beredhatam intercept, eciam S /tifi* 
ofuB heres exiftat, dandam (efle) aQionem etiam Foaponiua fcripfic : non cnim 
undum eft ei, qui feiens domtoum deceftifte, cum inftitore exercente mercem contrabat. 

[h) Sed ii pttpiUuihqraa axticeric ci, qui prsepoAierat, aequifllsnum eric, pupUium tead, 
quamdia praepofttui manat ; removendiu caim fuit a tucoribui, ii nollent opera aj^m 

(<} Memid^au^m qportsblt, infticoria domioqm ica.demum tenad, $ 119a aomcr^ 
quit eampbligatioimi^ 1^ jjb Mitom, fal ab aUo^ ^turaadi aaiao,J{iJpiihQdo. 


conduA 
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condud: of their veflel, or to the direftioii of a department, L. i. 

2 . de Exerc. AEl. they have not the benefit of 

divifion which is allowed to fureties \ this rule fliould more par- 
ticularly prevail with us, as, according to our jurifprudence, partners 
are bound in folido for all engagements relative to their joint 
concern. 

Sureties, and even mandatores pecunia credenda^ have 
^ the benefit of difcuflion allowed them by the Novel of 

JuJlinian^ of which we have treated, yS/pr/i, § 6 . ArU II. becaufe they 
have contrafted their obligations rather for the intereft of the 
principal debtor than of thcmfelves \ but the obligation which an 
employer contrails ex coniracltty being an obligation which he con- 
trails for his own account, he -has not this benefit of difcuflion, 
even if he has already indemnified his agent and remitted him funds 
to pay ; but in this cafe the creditor ought to'grant him a ceflior; • 
of his adlioiis, if required fo to do, at the time of payment. 

'I'he Ordonnance of the Marine^ tit* 8 . art* 2 . allows a particular 
benefit to the owners of flilps, by difeharging them from engage- 
ments contrailed by the captain, upon abandoning to the creditors 
the (hip and freight. 

j IV. Of the accejary Obligation of Employers y arifng from the Faults 
f their Managers* 

It is not only by contrailing that managers oblige 
> 4S3 their employers} whoever appoints a perfon to any 
fun61lon,is anfwerable for the wrongs and neglcfts which his agent 
may commit in the exercife of the fun£lions to which he is appoint- 
ed, i. 5 . $ de Ifijl* A5l.^ {b)'\ and if there arc fevcral who have 
appointed him, they are all bound in folido without any exception 
of divifion or difcuflion: for inftance, if an inferior colledor of the 
revenue, in exercifing his fundlions in the houfe of a trader, abufes 
fuch trader, or damages his goods, the farmers of the revenue who 
have appointed him are anfwerable for fuch injury, and obliged to 
pay the damages to which their agent is condemned, fiiving their re- 
coiirfe againft him ; becaufe the agent has committed the injury 
in the difeharge of his funftions. But if the agent had ill-treated 
or robbed any perfon in a matter not conuefted with his funftions, 
they would not be anfwerable. 

(tf) Si plures navem exerceant, cutn quolibet eorum in folidum agi poteft. Ne in plurea 
tdverfarlos diftringatur qui cum uno contraxcrit. 

(b) Idem (fc. Libeo] ait, ft libidnarius, quos Graecc yiafoddcvftit, id eft, wortuorum 
ftpultons Tocant, fervum pollindlorem habuerit, ifque mortuum fpoliaverit, dandam io cum 
qua& jflftjtoriamidtioaem, quamvisSe ftird 8e injuriarum adtiocompetexet. 

This 
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This obligation of the employer is acccflary to the principal ob* 
ligation of the agent, who committed the injury; 

It is co-extenfive with the principal obligation, ill refpeft of the 
damages due to the perfon who has fuflered the injury \ but the 
employer is only bound civilly, although the perfon committing the 
injury may be fubjefl: to perfonal correftion ; the employers cannot 
Oppofe agiiinft the adion which arifes from fuch injury, either tlid 
exception of divifion, or of difeuflion 5 they can only require^ 
bpon paying the damages, a ceffion of the adions of the creditor. 

V. Gf Heads of Families and hl/fers. 

V ^ Another kind of accelFary obligations is that of heads of 

families, who are refponfible for the injuries committed 
by their minor children and their wives, if they did not prevent them^ 
having it in their power to do fo. 

They arc fuppofed to have had it in their power to prevent the 
injury, when it was committed in their ptefence 5 if it were com-^ 
mitted in their abfcncc, we muft judge by circumftances whether 
the father could have prevented it: for inftance, if a child has had 
a quarrel with his companion, and has woi hdxl him with a fword^ 
although not in tJic prefence bf liis father, the father tnay be an- 
fwerable for the injury, as having had it in his power topreVent it> 
by not allowing his fon to wear a fword, efpccially if he was na- 
turally quarrelfoitie. 

j- ^ What we have faid of fathers is equally applicable to 
mothers, when, after the death bf their hulbands, they 
have their children under their power; and alfo to mailers, tutors, 
and to all thofe who have children under their care. 

Mailers are likewife anfwcrable for the faults of their 
fervants, when they have not prevented them, having it 
In their power to do fo. 

They arc even refponfible for thofe which they coiild not prevent, 
if the fervants committed them in the fun£tions to which they 
Were appointed ; for inftance, if your coachman in driving yoist 
carriage has, through brutality or unlkllfulnefs, caufed any damage, 
you are civilly refponfible fot it, faving your recourfe againft him 
who is the principal debtor. 

Fathers and mailers are not anfwerablc for the contrails of their 
fchildren, or fervants, uxilefs it can be proved that they had intruli-* 
ed them with the conduii of fonie bufinefs to which thqfc conir^fti 
relate {a)i 
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{s) See 74. anti, inJ nottf. 
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Fof inftahcej if it was proved that I was in the habit of paying 
tradefmen for the articles of drefs, with which they furniflicd my 
daughter^ or for the provifions of my houfe fupplied to my cook, a 
tradefman would be entitled to demand payment from me, for what 
they might purchafe in my name, unleft 1 could prove that Iliad given 
him notice not to fupply them, or at leaft, unleft what he fupplied 
greatly exceeded what was requifite for the provifion of my family ; 
in default of his proving fuch habit, I fliould be difeharged from the 
demand by affirming that when I fent my daughter, or my cook 
to purchafe the provifions, I gave them money to pay for them. 
Arret du Journal des Audiences ^ Tonu 5 . 

SECTION IX.(.7) 

0 /‘/i 6 ^pa 6 l:umconftitut 3 c pecuniae, {b) 

In the firft edition of this work, we omitted to fpeakof the pac-^ 
turn conjlituta pecunxAy and the engagement refulting from it ; which 


(tf) This fc£llon not having been Included In the firft edition of the original, 1 & num- 
bered feparately. 

{b) There appears to me to be a ftrlklng conformity between the faf!um corflituta pc'- 
as denned in this fedtion, and the indtbitatux afumfjit of the £»g//;law. The 
faSium eotiftituta pccunid!^^z% 9, promife to pay a fubflfling debt whether natural or civil; 
made in fuch a manner as nor to excingui/h the preceding debt, and inttoduced by the 
praetor to obviate feme formal di/Hculties. The ad ion of indeh 'uaiui ajuwpfit^ was breugh t 
upon a promife for the payment of a debt, "It was not fubjed to the wager of law and 
other technical difticulties of the regular adion of debt ; but by fuch promife the right to 
the adion of debt was not exiinguiftied or varied. In Slades cafe, 4 Rep. 4. the declaration 
ihited|l that in con fideration that the plaintiff fold the defendant certain corn, the defen- 
dant promifed to pay. The jury, by a fpeclal verdid, found that there was no othpr promife 
except the bargain for the fale. From the difcufilon which this cafe received, it Is evident 
that it'could not have been before that tlmeufual to proceed in affumppt without a diftlndt 
exprefs promife, but the right of adion was eftablilhed ; and the cafe is in a great degree 
the fuppon of the moft ordinary adion in modern pradice. It will be recolleded that the 
jeiloufy of the civil law, formerly entertained by the common lawyers in this country, 
did not extend to the Chancellors by whom writs were framed, that this form of adion is 
of confiderable antiquity, though the more extended application of it is to be dated from 
the cafe that h^s been mentioned, and when it is added that the term itudum pdeinm^ 
which we ufe to import a promife void for want of confideiat'on, is immediately borrowed 
from the Rornsn law ; the refemblance between the two fyftcms, with regard to this fubjed, 
appears to be too ftrong to be merely accidental. 

The preceding obfeivations were made as forming part of a difcuflion, refpeding the 
queftion whether an indorfer of a bill of exchange, making a promife to pay, afrer he is 
legally exonerated, under the appreheniion through ignorance of law that be is Ail] liable, 
IS bound by Xhe promife. The conclulion which I have found upon that fubjed is, that 
thefuppofitionoffuch a refponfibility is contrary to the true principles of juridical rea- 
foning, however, the oppofite dodrine may have been eftablifhed by authority. The 
authority of the law mentioned, a. 6. infrei^ was conlidered as an argument in fupport of 
my general conclufion* It is probable that that difcuflion accompanied by a tranflation of 
l/AguefauU Differution on Miyakes may, unlefs prudential confiderations inter- 

vene, appear before the public at an earlier period than the pxcfent volume. 
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is In fbrfte degree a kind of acceflary obligation, fmee it is added 
to a primary obligation, and only contrafted in order to con- 
firm it. 

The paElum conJliiuU pecunUy with the Romans y was an 
agreement by which a perfon appointed to his creditor a 
certain day, or a certain time, at which he promifed to pay. Diem 
folvenda pecunue conjlituehat : this refults from the terms of the ediift 
de conjlitutd pecunid. 

The word pecunla In tliis edift, as well as in the Law of the 
Twelve Tables^ and the other edicts of the pr/ctorsy is iifed for all 
kinds of things, as well corporeal as incorporeal, which coinpofe 
the property of individuals, and which may be tlie objefl: of obliga- 
tions. Pecunia nomine non folum numerata pecunia^ fed omnes res 
tarn foil quam mobile Sy isf tarn corpora qttam jura contincfitury L 222, 
ile verb, fig, Pecunia appellatione rem fgnijic art P roc ulus ait. L. 4. 
Jf. d. tit. 

According to our ufages, a paBiim conJIiiut<e pecuma may be defin- 
ed fimply, an agreement by which a perfon premifes a creditor to 
pay liim. 

r 2 ^ perfon may make this promife to his own creditor, 

^ or to the creditor of another. 

When a perfon, by this paft> promifes Ids own creditor to pay 
liim, there arifes a new obligation, wdiich dees not deftroy the 
former by which lie was already bound, but which is acceflary to 
it ; and by this multiplicity of obligations the right of the creditor 
is ftrengthened. 

In this refpeft, the right founded upon a pcrfonal credit dlffera 
from the right of dominion and property; when I have, by virtue 
of any title, the dominion and full property of a thing, I cannot 
further acquire this dominion by virtue of any other title ; dominium 
non potejl nift exund caufd contingere. Z,. 3. { 4. de. acq.poff. 

On the contrary, though I am already creditor of a thing by 
virtue of one title, I may afterwards become creditor of the fame 
thing, either of the fame debtor who obliges himfelf anew to give 
it me, or of other debtors. 

P aulusy in* the law 1 59. ff. dt reg. Jur. takes notice of this 
difference between the right of dominion and the right of perfonal 
credit, non ut ex pluribus caufis idem nobis deberi poUjly ita ex plurU ^ 
bus caujis idem potejl njlrum eJfcP 

C 3 ] What, it may be afked, is the creditor the better for 
the new obligation which the debtor contrafts in his. 
favour, by iht paSlum conJlituU pecunia ? It is of ufc both in point 
of law, and in point of confcience {dans Pun (sf P autre for). In point 
•f confcience, {en ce qui concerne le for interieury) the more the obli- 

X 2 gations 
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gations of the debtbr are multiplied, the greater Is the violation of 
good faith in not performing them, and confequently the right of 
the creditor to expeft the execution of them, becomes fo much the 
more ftrong. In point of law 5 when the obligation of the debtor, 
who by this padl promifed the creditor to pay, was an obligation 
purely natural, as with the Romans were all thofe which were only 
formed by Ample pa£ls, and not accompanied by a ftipulation *, it 
is evident that the obligation which the debtor contrafted by the 
paBum conjtiiuta pectmia^ was very ufeful to the creditor, as it gave 
him an action which the former did not. The degree of infidelity 
which attended tlie violation of reiterated obligations, induced the 
praetor to give this aftion againft the debtor, to compel him to 
accomplifli the obligation arifing from the pa£i, qimiiam grave ejl 
fidemfallu JL, i.ff, de pec. conjl. 

When the obligation of the debtor, who by this pa£t promifed 
the creditor to pay him, was a civil obligation, giving a right of 
adiion, the obligation and the adrion arifing from this padi were not 
indeed neceflary ; neverthelefs, the padi was not entirely ufelefs, and 
it appears, that it w'as interpofed with refpedi to civil, as wxll as with 
refped^ to natural obligations. Debitum ex- quaciwque caufa conjlitui 
potejl ex quocumque coniraBu^ ^c. i. i. § 6 . £5* feq. de corijl. pec. This 
paft ferved particularly to determine the time when the payment 
was to be made, if it was not exprefied by the contradl: ; and this* 
determination, according to the principles of the Roman law, ferved 
pleno jure^ by the mere lapfe of time, to put the debtor in mora^ when 
he had not fatisfied his obligation : wd\ereas, when no time was 
fixed, die debtor could only be put in moraper litis contejlationem. 

P - Even in cafes where the creditor would have no 
need of the padt conjirtuta pccuniay in order to fix the time 
of payment, on account of its being already fixed and determined by 
the contraff, Ulpian decides that the padl may ftill be of fome utility ; 
ii is qui etjure civtli et pratorio dehehat in diem fit obligatusy an conjlitu^ 
endo teneatur ; hahet utUitatemy ttt ex die obUgatus coiflituendo fie cadem 
diefioluturumteneaiur, L. j. 5 2.ff. d. tit. 

In order to underftand in wdiat this utility could cpnfift, It mufl: 
be remembered that, according to the principles of the ancient 
Roman law, adlions depended upon embarrafling formula, the 
leaft inattention tb which occafioned a failure of the adlion : 
it was, confequently, ufeful to have fevcral adllons for one and 
the fame thing, fo that if one failed for want of form, recourfe 
might be had to the otlier : therefore although the obligation was 
a civil obligation which gave an adrion to the creditor, the padt 
amJHtuta pecunite;^ which gave a new adticn^ was not altogether 
ufelefs^ 


Padl^ 
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^ Pafts c()nfiituti£ ptcuninj the objeft of which was the 
^ ^ determination of a certain day or term, in which a perfon 
obliged himfelf to the creditor’ to pay him what was due to him, 
are fcarcely in ufe among us j for the determination of the time 
in which the payment is tobe made, which, according to the Roman 
law, was ufeful to the creditor, as tliereby tixe debtor might more 
eafily be placed in tnord^ is not generally, according to the princi- 
ples of our French law, of any utility to the creditor : fince with 
us, whether there be a certain term of payment or not, the debtor 
can in general only be placed en demeurcyhy a judicial interpel* 
lation. 

We have, however, among us agreements which may likewife 
be called pads eonJlHuta pecunUy by which a promife is made to 
the creditor to pay him what is owing to him ; fuch are thofe by 
which the heirs of a debtor pafs a new title to the creditor, and 
oblige themfelres to pay him what they owe him in their 
quality of heirs, the new obligation which refults from this aft, 
and which is cumulative to that contrafted by the deceafed, and 
is ufeful to the creditor, as it gives him the right of execution to 
which he was no longer entitled, by virtue of the original obli- 
gation. 

With refpeft to this paft we ftiaU fee, ift, What is neceflary to 
Its validity *, ad. Whether it neceiTarily includes a term within 
which the payment is to be made j 3d, Whether, by this paft, a 
perfon may oblige himfelf for more than by the former obliga- 
tion, or for another tiling, or in a different manner ; 4th, What is the 
nature of the obligation, whicli ariles from this paft ; we lhall fay 
fomething in a 5th ^of the paft, by which a promife is made to a 
(:reditor to give him a certain fecurity. 


§]. Of njohat isrequifiie to a paftum conflltutsp pecunix. 


[ 6 ] 


It refults from the definition which we have given of 
the paBum confiiuta pecuniay that it fuppofes the pre- 
cxiftcnce of a debt, which is promifed to be paid to the creditor ; 
therefore, if through miftake I have agreed with you to pay you 
a certain fum, which I thought was due to you from me or from 
another, the miftake being afterwards difeovered, you cannot dc- , 
mand the payment of it, the paft being void for want of a debtf 
which was the foundation of it •, HaBenus confittitum vtdehUyJi 
qmd conjtiiuitur debitum fti!^ i. 1 1. de Conjt. Rcc* 

What if I have promifed you to pay a certain fum, which I have 
declared was owing to you, although at the time I knew that 1 did 
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not owe it to you ? this agreement cannot be valid as a pa&um con^ 
Jlittita pecuniaj for want of the debt which ought to be the founda^ 
tion of it ; it is in this cafe a donation which I intend to make you, 
and it cannot be valid unlefs it be accompanied by the forms which 
the civil law requires for the validity of donations. 

- ^ When the debt, which was promifed to be paid by the 

^ pa£t ccnfriiiitid! feettfua^ was fufpended by a condition un- 
der which it liad been contrafted, and which was not yet accom- 
pliflied ; although there is not as yet any debt, yet if, in the fequci 
the condition is accomplifhed, the paft will be valid : for, as con- 
ditions, when they are accompliilied, have an effeft which is ictro- 
fpe'ftivd' to the time of the contract, the debt W'ill be deemed to have 
exifted from the time that it was contrafted, and confequently at 
the time of the pnHiem conJlHuia pecutiia^ which did not intervene 
till after. L. 19. cL tiu 

But if tlie condition happens to fail, the pafl: will not be valid ; 
it hccelTarily includes the condition under which the debt was due, 
although not exprefied. 

What if I had exprefsly promifed to pay, even in cafe the con- 
dition fliould happen to fail ? The promife to pay in this cafe can- 
not be valid as a pa£l: conjlitute pecuniary for want of a debt which 
may ferve as a foundation for it ; it amounts, in cafe of the failure 
of the condition, to a donation, which cannot be valid unlefs the a£l 
IS accompanied with the regular forms. 

j- g - It dois not matter in what manner the thing promifed 
to be paid by the pact conjlittita pecunia is due ; for in 
whatever manner the thing which I promife to pay you is due, 
even if it is by a merely natural obligation, it is not a donation, it 
is a payment, which I promife to make to you, and confequently 
it is a real paEiiim conjlituta pecuma. 

What if the debt was of a nature exprefeiy dlfallowcd by the 
civil law ? would the pa£l: cot:Jfituta pccuniity by which a perfon 
obliged himfelf to pay it be valid ? I think, that if this debt were dife 
allowed by the civil law, not from any defeft in its confidcration, 
but from an incapacity of the perfon who contrafled it, ‘and if thia 
incapacity did not fubfife at the time of the pafl, the pa£l would bo 
valid. 

^For inftance, if a woman under the power of her hufeand has 
borrovifed a fum of money, which has not turned out to her benefit. 

I think that if ftie becomes a widow, flie may legally oblige her- 
iclf by this pafl: to pay it : for although this debt is difallowcd by 

* (a) Id ^aod fiib condition^ debetur, five pure, five certo die confiituatur, eadem con^ 
ditione fafpenditor \ ut exificate coaditionc tCQer.ur, defickme, utra^ue ailio dfpercat. 

Aq 
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the civil law which declares ,it void, its being due in point of con- 
fcience, is fufFicient to render the payment of it a real payment, and 
not a donation ; whence it follows, that the agreement by which 
Ihe promifes to pay it, is not a donation but a promife to pay, and 
confequently a real paEtum conjliftda pecunia^ which flie may law- 
fully make, as flie was then free and capable of entering into an 
obligation 5 what we have decided fupra^ ft. 395, that this obliga- 
tion cannot ferve as a foundation for that of a furety, may be here 
offered as an objeftion to its fer\dng as a foundation for ihtpaSium 
conJlUuta pecunia. 

I anfwer that there is a great difference between the one and the 
other ; the engagement of a furety is only a fimple adhefion to the 
obligation of the principal debtor ; fuch engagement cannot fubfift 
by itfelf alone ; there mull be a principal obligation to which it is 
acceflary 5 now an obligation which the civil law difallows, and 
which it declares abfolutely void, is not fufceptible of acceflion, and 
confequently cannot ferve as the foundation for the engagement 
of a furety. The right ’which I acquire againft you, when you be- 
come furety for any one in my favour, being only an exteufion of 
the right, which I have againft the perfon on whofe behalf you en- 
gage ; if I have none againft him, (the law declaring his obligation 
abfolutely void,) I can have none againft you. The cafe is not 
the fame with refpctk to the pctElum pectinia. If it is faid 

that the obligation which arifes from it is acceffary to the princi- 
pal obligation, which a perfon obliges himfclf by this paft to dif- 
charge, it is only faid to denote its being added to the principal 
obligation ; and not in the fame fenfe as when it is faid of the engage- 
ment of a furety, that it is only a fimple adhefion to the principal 
obligation \ it is an obligation which fubfifts by itfelf, propriis w- 
ribus^ and even fometimes after the principal obligation has ceafed 
to cxift ; as we fliallfec infra^ by the law 18. («) § \.ff. rf. tit. 

If it is the effcnce of the paEfum conjlituta pcctttii^^ that there fhall 
be a pre-exifting debt, it is only becaufc it muft have for its objeft 
a payment, without which it will amount to a donation : Now, in 
order that jhis paft ftiould be regarded as a donation, and that its 
objed fliould be a payment, it is fulEcicnt that the debt promifed 


(fl) Quod a<1jicUur eamqus pkcumam, cum constxtuebaturj pcbitam pu- 
ISSF, interpretationem plenioiem exigit* Nam primuin illui effieir, ut, fi quid tunc dtbU- 
tum fuit, cum conftituerctur, rune non iit, nihilombus teiieat cooditutum : quia rctioffum fu 
ailio referc* Fruinde temporal! a^ione obli^atum conftituendoj Cclfus et Julianus ferihunt 
teneri debere : licet poft conftitu'um dies temporalis a^tionis exierit. Quare et 6 poft 
tempus obligationis fe foiuturum conftiiuerit, adhuc idem Julianas putat j quotuaiu SO 
tempore coalluult, quo eratobUgada, licet in id tempus, quouou te&ebator. 
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to be paid &ould be due in point of confcienccj^ and confequently 
that there ihottld be a juft caufe of payment, although it could not 
bp euifoi^cad in point of law. 

m. ^ Obfervc, however, that for the pa£l cotiftituta pccunia^ 

^ ^ by which a promife has been made to pay a debt, which 
the civil law difallows and annuls, to be valid, it is neceflary that 
this debt be not reproved for any vice in its confideration, but only 
for a civil incapacity in the perfpn contrafting, and that this in- 
capacity ihould not continue to fubfift at the time of the pafl:^ 
as in the inftance juft given; but if the debt promifed to 
be paid by the pa 8 um coujlitut^ pecum^y were reproved by the 
civil law on account of its confideration, as a debt incurred for 
expences at a tavern, by a perfon refiding in the fame town, air 
though it be due in point of confciencc, and although the payment 
of it would he valid, neverthelefs, the paeft by which it was promifed 
to be paid would not, becaufe the badnefs of the confideration 
would always fubfift ; whether the demand is by virtue of the ori- 
ginal obligation, or by virtue of the pa£l, it is ftill the demand of 
a tavern debt, which cannot be admitted in a court of jufticc. 

^ xo ] When a debt is pnly fuch according to tlxe fubtilty of 
■ law, fuch as that refulting from a prpmife which you 
have extorted from me by force and violence, and which I am 
not bound to perform either in point of law, as i can defend 
myfclf by an exception, or in point of confcieuce, it cannpt ferve 
as the foundation of a paEtum conJlitiU^ pecunwy “ Si quis coH'*. 
f ituerit quod jure civili debebaiy jure praitorio non dchebaty id ejl per 
excepiionem ; an conjliiuendo teneatur ? lit eji vp-um non iemriy 
quia debita juribus {a) non ejl pectmia qtue conjliiufa eJlV L. 3.5 i. 
ff.de ptc. conft. The rcafon is, that as it is of the eflence of the 
paBum confliiuia pecunUy to have for its objeft the payment of a 
debt, and a debt of which a valid payment cannot be made, cannot 
be the objeft of fuch a paft ; for cither the payment is made 
by error and is not valid, as there is a right of repetition. Z. 26. 
i 3 -/- de cond. indeb. (b) or it is made with the knowledge of the bad- 
nefs of the debt, and in this cafe it is rather a donation ^han a pay-, 
jpficnt ; according to the rule, •« Cujuj per errorem dati repetitio ejly 
tjus confulto dati donatio ejl!^ L. 53. de R. jur. Now a donation 
cannot be the objedl of a paBum conjliiuiet pecunixy tliis can only, 
be the payment of a debt. 

{«) Id eir nec jure flstural?, nec quoi^ effedtum jure civil!, propter exceptloneno. 

(i) hdihitum autem Jolutum accifimufr, non foluxn fi onmlno non debeatur, fed & 4 
perallquam exceptionem perpetuau; ped non poterat : nifi feiens fe tucun exceptlone. 
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* It Is indeed neceflary, as we have hitherto fecn, to the 
^ ^ ^ validity of a paSium conJliiutA pecunia^ that at the time of 

the pad there ftiould be a debt, which by this pad is promife^ to 
be paid j but it is not always neceflary that the thing which is the 
objeft of the pad fliould exill, for if it had periflicd by the fault of 
the debtor, it would continue to be due, as we fcall fee infra^ p. 3- 
r. 6. art. 3. which is fufBcient to render valid the padl, by which 
he promifes to pay the thing that no longer exifts, and obliges him 
to pay the value of it. This is the decifion of Julian : Promijfor 
hominisy homtne mpriuo quum per eim Jlar^ quominus traderetufy Ji 
hominein daturum fe confituerity dc conjiituta pecunid tenebiiur ut pre^ 
t'mm ejus folvat*^ L* 

P - Provided, at the time of the paft, there exifts a debt, 
the payment of which is the objeft of it, it is immaterial 
to the validity of the p%ft, whether the promife of payment be made 
by the debtor, or any other perfon for him. JEd quod ego debeo t» 
conjlituendo teneheris. X. 5. § 2. flf. //V. 

It is not even neceflary, that the confent of the debtor Ihould 
intervene, when another obliges himfelf on his behalf to pay what 
he owes. The engagement may be even made againft his confent ; 
for in the fame manner as one perfon may pay for another, without 
pr againft his confent, L. folut. («), he may enter into 

an obligation for fuch payment. This is laid down by Ulpiany 
M Uirum prafeute debitor ey an abfente cofjlituat quis parvi refert : Hoc 
amplitis etiam invito ; unde falfnm putat opinionem Labeonis exijlimantis 
ft pofquam quis conjlituit pro alioy dominus ei denuntiet ne folvaty except 
tionern dandam: nec immeritoy nam cum femel ft obligatus qui conjlituity 
faRum debitcrisy non debet cum excufare. L. 27. d. tit, 

I may indeed, by the paRum conjiituta pecuniay promife to pay 
what is due from another perfon; but it is requifite, to the validity 
pf the pad, that 1 fliould promife to pay it as due from the perfon 
who was really the debtor ; if I promife to pay, as fuppoGng my- 
felf to be the debtor, when, in fact, I am not fo, the pa£l is not 
valid. L, il.ff, dic.tit. (b) 

j- j j ^ ^ In like manner, as a payment is valid, not only when It 
is made to a creditor, but alfo when it is made to ano* 
dicr by his order, or with his confent ; fo a pad is valid, whether 
tlie promife be made to the creditor, or to any other, provided it be 

Solvere pro ignorante & Invito cnique licet, cum fit jure clvili conftitulum, Ikert 
etiam ignorantia invitique meliorem conditionem facere. 

(^) Had^enus igitur confiitutum valebit, fi, quod conflituitur, debitum fit, etiam ii 
fiulltts apparec, qui interim debeat : ut puta, fi ante aditam heredi^em dsbitorii, tel capto 
eo ab hoftibas, confiituat quis fe foluturum : nam & Pompouius fcribii nleve coaldtututB, 
^upajam debita pecunia confii^ta efi« 
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made with his confent. It is in this manner that wc arc to under- 
ftiind what is faid by Ulpian^ ^iod conjlituiiur in rem e^caBum eji^ 
nam utique ut is cut conjlituitur creditor fit; non quod tibi debetury f 
mihi conf ituatur debetur, L* 5. J a* Provided, as we have faid, it 
be by the confent of the creditor : but if a promife was made to 
pay any other than the creditor without his confent, the pa£l would 
sot be vaiid, even though made to a perfon to whom a payment 
would be fufficient. Si mihi aut Titio frpuler ; Titio confitui fito no^ 
mincy fays Ulpiany non pojfe JuUanus aiti quod non habet petitionenty 
tametf ei fohi poJftU L. y.jf. d. tit^ 


J II, Whether the paftum conftitutae pecunix necejfxrily includes a 
Tcrnty •within •which there is a Promife to pa)\ 

■ . 

• - According to the Roman law, as we have already ob- 

, ^ ferved, the paBum confitut^ pccunia generally included a 

certain day or term, in which a promife was made to pay. This 
word confitutum appeared fo manifeftly to Include the idea of a 
term of payment, that it was doubtful whether the paBum confitui^ 
pecunia could be valid, if no term was exprefled *, this we learn from 
Vlpiany who thinks, however, that the pafts would be valid, but 
that a term of at leaft ten days fliould be implied. Z. (a) § 
ff. de tit. 

This dccifion, in my opinion, ought only to apply where the ori* 
ginal contraft was alfo without any term of payment ; but if the 
contraft imported a term in which the debt was to be paid, I think 
that the parties fhould be prefumed in the paBum conf itui <e pecuniar 
to have agreed upon the time imported by the contract 

This principle of the Roman law, that the paBum corfituta pe^ 
cuniet ought always to contain a certain term, exprefled or under- 
flood, in which the payment promifed by this padl fhould be made, 
does not prevail with us, as we have obferved at the beginning 
of this fedlion. 

J III. Whether a Perfon may by r^&epaftum conftitutx pecuniae 
himfelffor more than is ducy or for any other Thingy or in a different 
Manner^ 

- It is not neceflary to the validity of the paBum confi- 

^ ^ ^ tuta pecunia, that what is promifed to be paid fhould be 

(«) Si fine die confHtusi, potefi; quldem did, te non teneri, licet veiba edl£ti late pa- 
.teaot, alioquin et confeAIm agi tecum potent, fi fiatim, ut confiituifii, non folvas i fed 
nodicuin tempttt fiatuendum efi, non nuous deccos dierum, ut exaOio cciebretur. 

precifeljf 
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prccifely the fame fum which is due; it may be a lefs fumj « Si 
quis viginti dehens ^ decern conftituit fe foluturum^ tencliturr X. de 

pic, conji. Obferve, that in this cafe, although the debtor is only 
bound ex paBo conjlttuia pecunia in decern^ he is ftill debtor of the 
whole fum ; ex prijlina obligatione^* the paBum ( conftituta pecunue) 
not deftroying the former obligation, and only acceding to it, 
r 2 ^ valid promife may be made by the pa 0 ^m cor^itula 

pecunia^ for a lefs fum than is due, but not for a greater : 
and if the pa£l would only be valid to the amount of the fum due, 
V. g. ft quis centum aureos debenSi ducentcs conjiiluit^ in centum tantum^ 
tnodo tenctur, L, ii. § i. /. de t. 

The reafori is,'that if what was given were more than the fum due, 
it would not be a payment, but a donation ; now, as we have often 
faid already, the paBuin confituta pecunia can only be valid as a pro- 
xnife to pay, and not as a donation. 

For the fame reafon, if a perfon had promifed by this pafl: to 
pay fomething elfe, befides the fum which he owes, the paft would 
only be valid for the fum ; ft decern debeaniury et decern et Stichum 
conf ituat^ potejl did decern tantummodo nomine tencri. L. 12 , 
r i6 1 however, neceflary to the validity of the 

paflum confituia pecunia^ tliat a perfon Ihould oblige him- 
felf to pay precifely the fame thing which is due : he may effeftually 
promile to pay fomething elfc, not beyond tliat which is due, but in 
the Head of it ; for the payment of anotlier thing in place of that 
which is due, being valid when the creditor conlcnts to it, as we 
fliall fee if fra p(f. 3. n, 495. the agreement to pay a difterent thing, 
ought in like manner to be valid. This is laid down by Ulpian : 
An potejl conf iiid aliud quam quod debeturj qtaeftium ejl • fed cum 
jam placet rent pro re fclvi poffe^ nihil prohlhet etaliiid pro debito con-- 
fituL i. I. § 5. (it. 

^ ^ This paft for paying fomething elfe inftead of the 

thing due, may be made not only by the debtor, but by 
a third perfon, who promifes to pay fuch other thing for the 
debtor j for as a third perfon may make a valid payment on behalf 
of the debtor, of a thing different from that which is due, when the 
creditor confents to it, he may alfo make a valid promife by tliis 
kind of pa£l:. 

In this refpeft, this paft differs from the engagement as furety ; 
for, as we have fecn fupra^ 368, that a furety cannot legally oblige 
himfelf for any other thing than that which is due by the principal 
debtor, in aliam rem quiim qua credit a ejl^ obltgari nan potejl* 

de Fide], UTic rcafon of this difference is, that an engage- 
ment as furety is only a mere adhefion of the furety to the 'obligation 
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of the principal debtor j it cannot therefore have a different objeft : on 
the contrary, the pa£l: conjlituia pecunia fiippofcs indeed the pre-cx^ 
ii^nce of a debt, fince it has for its objefl: the payment of fuch debt \ 
but it is not, on that account, a Ample adhefion to the principal obli- 
gation ; it may have a different obje£l from that of the priiicipah 
obligation ; for as the payment of die principal debt, which is the 
objeA of tht pa 61 ;, may be made with the confent of the creditor, 
in fomething elfe than the thing due, a promife may be alfo made 
by this pa£t to pay another thing in place of the thing due ; in 
which cafe, the pa£i; has another objeff, different from the prin-. 
cipal obligation. Another proof that the pa£f conftituta pecunia is 
not a mere adheCon to the principal obligation, is, that die obli- 
gation arifing from this pa£f fometimes fubfifts after the principal 
obligation is extinguilhed, as we (hall fee in the following pa*r 
ragraph. 

r i8 1 ^ perfon may oblige Idmfelf by this padi in a different 

^ manner from the principal obligation ; for inftance, he 

may oblige himfelf to pay in a different place from that imported by 
the principal obligation : eum qui Epheft promifit fe foltitururriy Ji 
fOf^iiuk alio loco Je Joluturum^ temri conjlat. L. ff* de pec* 

A perfon may even oblige himfelf by this padl, to pay in a fliorte^ 
time than that imported by the principal obligation : fed et ft ciUri^ 
ore die conjiituat fe foluturum fimiliter tenetur* X. 4. d, tit* 

This pa£l:, by which a promife is made to pay in a fliorter time, 
is valid, whether it be made by the debtor, or by a third per-^ 
ion, who promifes to pay for him, as has been juftly obferytd by 
Aeurfmsy in his glofs upon this law': 

This is not contrary to the principle of law which we have ad-? 
duced fupra n* 370. Illud commune g/? in univetfs qui pro aids oblU 
gantur^ quod fi fuerint in duriorem caufam adhibiti placuit eos ornmno 
non obligari* L* D, § 7. pp* de Fidej.\ for this principle only 
^plics to perfons whofe obligation is a mere adhefion to that 
of the principal debtor, fuch as fureties ; but the obligation 
emtnQcd by the paElum confitutec pecunia^ although its obje£t 
ought to be the difeharge of a pre-exi(ling obligation, is not, aa 
wc have already remarked, a Ample adheAon to fuch obliga^ 
don ; Ance, as we have fecn, it may be contrafled to give 
any other thing inftead of what is due, provided it be in difeharge, 
and in the place of the thing due ; fo, provided the pafl: has no 
other obje£l than the payment of the debt, a perfon may oblige 
himfelf thereby more ftriftly than the debtor was obliged by the 
principal obligation \ and confequently, to make the payment in a 

fliorter 
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ftiortcr time. AcurfiUs juftly obferves upon this law, that one who 
obliges himfelf by this paft, and whom he calls reus conjiituta pecu* 
nia, is in this refpefl: different from a furety. 

I cannot approve of the opinion of Cujas, who, in his commen- 
tary upon Paulus ad Ed. upon this law, cenfures AcUrftus for 
having diftinguiflied the reus coujlituta pecunia from a furety, and 
maintains that the furety may, as well as the reus cof^ituta pecunia^ 
oblige himfelf to pay in a ftiorter time than the principal debtor, 
and that there is no paflage in the law to the contrary. I anfwer, 
that the conclufion that furetles cannot oblige themfelves to pay in 
a fhorter time than the principal debtor, is fufficiently warranted by 
the laws living in general, that tliey cannot oblige themfelves in 
duriorem caufam^ for it is evident, that the condition of the perfoil 
who obliges himfelf to pay, hie et nunc^ and without a term, is hardcif 
than that of him who is allowed a term : and it is true, that he is 
obliged for more, fince the magnitude of the obligation is eftinlated 
not only quantitate, but die, conditione, loco, iffc. Further, the law 
16. (^7), § S- ff* exprefsly decides, that if a perfon has be- 

come furety, under a certain condition, for a principal debtor, who 
was obliged to pay at the end of a certain time, and the condition 
is accompliflied before fuch time, the furety will not be obliged ; 
is not this exprefsly declaring, that a furety cannot be obliged to 
pay without a term, when the principal debtor has a term? 

The law 8. (^), de pec. conjl. furnifl^s us with 
^ another example of the principle, that a perfon may 

oblige himfelf in a different manner, and more ftriftly, by the 
paElum conjlituta pecunia, than by the principal obligation : it de- 
cides, that I may ftipulate by this pa£k, that a perfon may pay to 
me alone what was, by the principal obligation, payable either tO: 
myfelf, or into the hands of another perfon, which could not he done 
by the engagement of a furety ; the condition of a furety, who 
is deprived of tlie power which the debtor has of paying into the 
hands of another, being more ftri£t than that of the principal 
debtor (t). L. 34. de Fid. 

• Ctijas, 

(a) Stipulai'ione m diem concepts, SdejuiTor ii fub conditione acceptus fuerlt: jus ejui 
in pcndenii frit; ut A ante diem conditio Impieta fuerlt, non obllgeturj fi coacurreret dits 
et conditio, vel etiam diem conditio fecuta fuetit, obligetur* 

(d) Si vero mihi, aut Titio conftitoeris tc fulnturum, rnihi competit a£lio, Quod fi 
poftea qujm foil mihi Ce foluturum conilituiHij foHreais Titio, nihiloniiiius mihi teneberis. 

(c) Hi, qui accefiionis loco promiltant, in leviorem caufam accipi poiTunt, in deteriorexa 
non pniTunt. ideo fi a reo mihi fiipulatus fim, a fidejullore mihi aut Titio, meliorem 
caufam eflfe fidejunToris Julianus putat, quia poteft ycl Titio folvcrc. Quod &a reo mtlA 
dut Titio fiipulatus, a fidejuli'ure mihi tantum interrogem: in deteriorem Caufam acceptum 
idrjufibrena Julianua aic. Qjiid ergo fi aico btichttm aut Pamphihisi, a fideittflcMre Stacbam 

iiMcrlogcm f 
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Cujas^ ill the fame work, ad Leg. l o. £5* 13. fays, that this law 
DUght to be reftrained to its particular inftancc, that is, when it is 
the debtor himfelf who promifes by this faft to pay to me alone 
what might have been paid either to me, or into the hands of an- 
other, and that a third pcrfon could not make this paft, becaufe he 
cannot any more than a furety oblige himfelf in duriorcm caufam i 
I think, on the contrary, that as this padt is not a fimplc adhefioii 
to the principal obligation, a third perfon may thereby oblige him-- 
felf in duriorem caufam^ as we have already feen^ 

It remains to obferve, that in new titles pafled by heirsj by which 
they oblige themfelves to the payment of what was due by the de- 
ceafed, they may legally, indeed, according to the principles which 
we have juft eftabliftied, engage for fuch payment by claufes dif- 
ferent from thofe which are imported by the original title ; but, for 
this purpofe, it is requifite that they fliould intend to make a no- 
vation, otherwife, every thing that occurs in the afts diflerent 
from what was imported by the original title, is fuppofed to have 
flipped in by miftake, and is not valid : the prefumption being, that 
the intention of thofe who pafs thefe afts is to recognife and con- 
firm what was imported by the original title, and not to introduce 
any new engagement into it, V. infra n. 744, 

J ly* Of the EffeEi of the padlum conftitutoe pecunix \ and of the 
Obligation arftng ihertfrom* 

Firjl Principle. 

- - 'Daz paBum conjlituta pecunia^ which has for its objedi 

the difeharge of a pre-exifting obligation, does not include 
any novation; it produces a new obligation, which does not extin- 
guifli the former, but accedes to it. 

Second Principle. 

Although the paButh conjlituta pecunia does hot cxtinguifli the 
former obligation, it fometimes introduces fome changes or modifl- 
. cations ; which, however, according to the fubtilty of die Roman 
law, was not done ipfo jure^ but per exceptiommi. 

Third Principle* 

Although the obligation arifing from the pa&uni conjlituta pecunU 
accedes to the former obligation, it is not therefore a pure zd^ 


intenogem? Utrum In dcterlorem caufam accaptus eft fublita cleOlione, an in mditfrem f 
ct m\m eft : quU mortoo eo iibcnii poteft# 


liefion 
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hefion to it : It fubfifts by itfelf, and fometimes continues to fub- 
fift even after the extinction of the former. 

Fourth Principle, 

The difeharge of one of thefe obligations cxtingulfiics and acquits 
both. 

C 22 ]’ 


The firft of our Principles has no need of expla- 


in. 


The fecond be illuftrated by the following examples : 

Firjl Example, 

We have feen in the preceding article, that by the paBum con-^ 
Jlltuta peciinia^ a perfon might promife to pay another thing in place 
of the fum or of the thing which is due. Suppofe a perfon who 
owes me thirty piftoles, has promifed to give me fix gallons of wine, 
of his own vintage in payment, this pa£l: docs not deftroy the for- 
mer obligation : I may, by virtue of that, demand from my debtor the 
thirty piftoles, and my demand may ipfo jure be fupported ; but as 
I have agreed by the pad, that he may pay me, inftead of this fum, 
fix gallons of his wine, he may, per exceptionem paBi^ on offering 
fuch wine, require to be liberated from my demand of thirty piftoles : 
his former obligation, which was a pure and fimple obligation, to 
pay me precifely the fum of thirty piftoles, receives by the pad a 
modification, and becomes an obligation of thirty piftoles, with the 
power of pajdng the fix gallons of wine in its ftead,. 

The creditor being a creditor of the thirty piftoles, by virtue of 
the former obligation, and creditor of the fix gallons of wine, by 
virtue of the paBum conjlituta pecunia^ he may, if he thinks proper, 
proceed in the adion arifing from the pad, and demand the wine ; 
but if the debtor choofe rather to pay the money, he may, on ofter*« 
ing it, ftop the demand of the wine, bccaufe, according to the 
fourth of our principles, the payment of the money, which difehargep 
the former obligation, difeharges both. 

Second Example* 

• 

C 23 ] being your debtor in a fum which was payable to 

you only at your domicil, I have promifed you, by the 
paBum conjlituta pecuniecy to pay it either into your own hands, or 
into thofe of your correfpondent, in a place lefs diftaiit, this pad 
produces in my favour a modification to my obligation ; for, inftead 
of being obliged to pay precifely into your hands, and at the placjs 
of your domicil, I acquire by this pad the option of paying into 
the hands of your correfpondent, and at a place more convenient 
for me ; which, however, could only be done according to tte 

fubtilty 
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fubtllty of the Roman \?ivr,per exceptionem sftqws pecuniam conjlituerit 
tibi aut Titio : etji JiriElo jure^ priori a^ione, pecunia conjlituia maftei 
ob/igatuSi etiamfi Titio foiveriiy tamen per exceptionem adjuvatur. i. 30.^ 
de piCa cottfl. 

Third Example. 

ifj tjy the pdBum conjlituta pecunia^ my debtor lias pro- 
^ ^ mlfed to pay me, within a certain term, the fum which 

he owed me, payable at a fliorter term, or without any term, thia 
pa£l gives a modification to his former dbligatibn j for I am to be 
underflood, as allowing him the term within which he promifed to 
pay me, which ought to preclude me from demanding it fooner, 
even by the a£lion arifing from the former obli;-ation. 

it would be otherwife, if a third perfon promifed to pay for you^ 
within a certaiii term, what you owe me, without a term, or wdth- 
in a fhorter one ; this pa£l makes no change in your obligation^i 
and docs not prevent my demanding from you before the term fpc- 
Cifiedby this pafl:, what you^we me ; for it is not you to whom 
1 have granted the term fj^ecified by the paft, in which you were 
not a fferty. 

- - There are, however, cafes in which you may indireilly 

^ ^ take advantage of a pa£l by which a third perfon has 
promifed to pay for you ; as if the third perfon has promifed to 
pay a certain fum for you inflead of the thing which you owe ; 
by this paft, although you are not a party to it, you indiredlly ac- 
quire the power of liberating yourfelf from your obligation, by the. 
difchkrge of this fum ; for as it is allowed to all perfons to pay 
what is due by another, in the name of the debtor, when they 
have an intereft in making fuch payment ; your . having an in- 
terell in the payment of the fum, which the third perfon has 
by the paffum conftiiuta pecunia obliged himfelf to pay, inftead of the 
thing which you owe, is fufficient to entitle you to make the 
payment of that fum in the name of the third perfon ; and by pay- 
ing for him, and difeharging him from his obligation, you difeharge 
yourfelf likewife from your own ; for, according to .the fourth of 
our principles, the difeharge of one of the obligations extinguilhes 
both. 

For the fame reafon, if a thifd perfon has by fuch a pa£l pro- 
tnifed to pay in a different place from that where the debtor was 
obliged to pay, or if he has promifed to pay to the creditor, or into 
the. hands of another perfon, what the debtor could only pay into 
the hands of the creditor, the debtor may profit indireftly by this 
pafil, by paying in the manner allowed to the third perfon, and in 
name \ aixi tn fo doing, you acquit yourfelf from your obln 

gation. 
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gation, by which you \vere bound to pay precifely into the hands 
of the creditor, or in another place 5 for according to our fourth 
principle, the difcharge of the obligation nriGng from the ^.actum 
conjlitui^ pectim^i extinguiflies the former, and %nce verfd. 

P - We have given examples of the changes and modifi- 
^ cations, which the former obligation may receive by the 

paclum roTiJIituta peaniia^ for the advantage of the debtor ; it may 
alfo receive fonie for the advantage of the creditor. 

For inftance, when a perfon who owed me a funi payable to my- 
felf or into the hands of another, promifes by the paButn con^^ 
Jl'itula pecuniar to pay it to line, the former obligation receives by 
this a change for the benefit of the creditor : for, in (lead 
of its being an obligation with the power of paying into th.e hands 
of another perfon,* it becomes by this path obligation which is 
only payable to myfelf. SI mlhi at it Tiilo dare ohli gains y pofca quam 
foil mihi te foluturum cGtijlli'uI/iiy fclverls Tithy nihlkmlnus irAhl teneris* 
L. 8. de CofjJl, Pec, for by this pacl: you arc held to have re- 
nounced the power which you referved by your former obligation, 
to pay into the hands of THlus ; therefore the payment which you 
have made to him is not valid. 

It would be ollicrwife if it was a. third perfon wtio promifed me 
to make the payment for you ; for this pacl: to whicli you were not 
a party, cannot deprive you of the power which you had of paying 
into the hands of Tit: us. 


^ The followin'^ is a cafe in whicli th-^ prilum conditieta 

' pecumaf introducci> fome changes in ibc fonner obligation, 
as well on the part of the creditor cc on tliat of the debtor : if the 
perfon who was niy debtor of two iblngs under an alternative 
has promifed to pay me one of them dcrcriViinately ; this pafl in- 
troduces, with refpecl to th.c creJitor, a change in the former obli- 
gation, inafmuch as by determining to the thing whdcli he promlfes 
to pay, what was before alternative ; it gives the creditor the right 
cf requiring this thing dctcrminatcly, without tl:e debtor’s Jiaving 
it any .longer in his choice to pay t!ic other. This is laid down by 
Papiman • Uhid aut illud debuity ct ronjliiuit cJicrumy an vel alterum 
quod non cofi/lituit folvere pcjfity quajitum eft ? Dixi non efje audietidum^ 
Jt velithodie fidem cofiflituta ret f r anger e, L, 25* d, tit. 

The firll obligation receives alfo in this cafe a change with re- 
fpeft to the debtor : for, being by this patl confined to the deter- 
minate thing, which the debtor has promifed to pay, the debtor 
may acquire a liberation from his obligation, by the extindiion of 
the thing happening without his fault ; whereas previous to the 
pa£l, his obligation could only be extinguifiied by the extin£tion 
of the two. 


Vox.. I. 


Y 


Our 
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t 28 ] principle, that the obligation arifing from 

the paBum conftiiuUt pecunU is not a pure adhciion to 
die former, is fufficiently evident from what we have faid in the 
preceding articles, that it may have a different objeft ; as when a 
peirfon promifes to pay another tiling, in place of that which is due 
by the former obligation. 

This alfo appears from the decifion, ihat it may be be contrafted 
tinder ftri<Sler conditions 5 as when a perfon promifes to pay within 
a ihorter term than that imported by the former obligation,^ fupray 

n . 1 8. 

What proves ftill more evidently that the obligation, arifing from 
the pa£t, is not a Ample adhefion to the former obligation, which 
the party by this paft obliges lumfelf to difeharge, and that it fub- 
fifts by itfeif, is, that it may continue after the former obligation 
isextindb. 

This is laid down by Xllpian^ Si quid tunc debitum fait cum con^ 
Jtitueretur^ nunc non fit^ nihilominus teneat conjlitutum ; quia retrofum 
fe aBio refert ; provide temporali aBione ohligatum^ cq^ituendoy Cvlfus 
et Julianus feribunt ieneri debercy licet pojl conjlitutum dies temporalis 
aBionis exierit. ^uare etft poji tempus obligationis fe foluturum con* 
Jiituerity adhuc idem Julianus putaty quoniam eo tempore conjlituit quo 
trat obligatioy licet in id tempus y quo non tenebaturJ^ jL. 18. J de 
Pec. Conft. 

^rhe Glofs gives an inftance of this decifion, the cafe in which 
a feller has, by the paBuin conjlituta pccuniay promifed tlic pur- 
chafer to pay him a certain Aim, in reparation of a fault of the 
article fold, for which he was liable aBione <eJlimatorid ; according 
to the decifion of tins law, the obligation which arifes from tlie 
paft to pay the fum, continues even after tlie term of fix months^ 
the aBio ajlimatoria limited for j and a perfon might, by the paft,^ 
have appoint^ed a day of payment, which would not arrive till after 
the expiration of that time. 

In the example which is ftated in the Glofsy it may be faid that 
, although the aBio aflimatoria be extinguilhed by the expiration of 
the term of fix months, there remains neverthelefs, a natural obli- 
gation to indemnify the purchafer, which may be the fubjeft of 
the payment that the feller has promifed to make by the paBum 
eorjlituta pecunia. 

What if the debt, for the difeharge of which the paBum conJlituU 
pecuniah^s intervened, and which fubfifted at the time of fuchpaft, 
has fince been extinguilhed in fomc other way than a real or fifti- 
tious payment, fo that there no longer fubfifts any obligation, cither 
natural or civil i will the obligation contracted for the dilebarge of 

this 
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this debt by the pa ffum cinjliiuia picunii^ edntinue to fubfift ? Thd 
affirmative is decided by Paulusm the law 19. {a) ^ de Pec^ 
Cohji. where he fays that if a father being debtor of a fum which 
formed a part of the peculium (^) of his foni has promifed thd 
creditor to pay him this fum, he coHtiniies to owe it by. virtue of 
the pa£t, although it no longer contiilue to form part of the fon^s 
peculium, and although the obligation de pecuHoj for which h^ 
was bound, and in difeharge of which he has prOrtiifed'to pay tbit 
fum, be extingiiiflied, licet interierit peculium^ nmtarrlen Uberatur^ 

The following examples are more conformable to our ufages^ 

I have become fUrety for Peter to you, for a fum of a thoU^ 
land pounds, upon condition that the obligation of niy engage-* 
ment as furcty flhould only continue for two years, at the end 
of which I fliould be difehairged : before the expiration of two 
years, and confequently while my obligation fubfifted, ^ames has 
promifed to pay you this fum for me ^ he has even afligned for 
fuch payment a time which falls after the expiration Of the two 
years ; will Jamesy after the expiration of the two years, be obliged 
by the paBum conjlihtta pecuma to pay you ? The reafon for doubt-* 
ing is, that as I am only obliged upon condition that my obligation 
fliall not continue longer than two years, and that I fhould be dit* 
charged from it after that time, there no longer fublifts in my 
perfon any debt, either civil or natural, which could ferve as the 
fubjefl: of the payment which he has promifed to make for me. 
The reafon of deciding that although my debt be extinft, the obli^ 
gation of James continues to fubfift, is, that the time when 
the paBum conJlituU pecunia is interpofed is that, at which 
it is requlfitc that the debt for which it is interpofed fliould 
exift; If at that time I actually bwed yoii the fum of a thoufand 
pounds, in difeharge of which James has promifed to pay you a 
thoufand pounds, the pa£t is valid, and James has contrafted a 
binding obligation to you for fuch furh. It is of no confequence 
that my debt has fince become extinfl: ; that which he has con- 
trailed fubfifls ; ft quid turn debitum fuit^ qUttfn conjlitueretwr^ nunc 
non ftt teneye conjlitutum ; quia retroffum fe cBiorefert. It may be 
objedled, — ^he is obliged- td pay ftiy debt ; he cannot pay it, when 
it is extinfl: ; therefore his dbligation cannot fubfift \ it is reduced 
to an impoffibility. 1 anfwcr, that it is ixi fa£t in payment of xiiy 
debt that he is obliged to pay jrou a tboufand pounds, and it wat 

(a) Si pater vel doiiiinus conftitucrit fe foluturuin> quod fiiit in pecuiioi ndii iniaue* 
tetur peeulium, eo quod ex ea tiufa ob^ndui efTe ceperit } et licet intetierit pecttUUni^ 
lion tamen liberatur. 

A perfon wai not in general fufceptible of property during ite lift hii Athet | 
ithe pcculittm waa certain property ciebpted from the general rale* 

T 3 kec^arf 
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ncceflary for that purpofe that I ihould owe it to you at the timd 
of making the promifc; but after he has contrafted the obligation, 
the payment which he ought to make, and which he docs make, is 
of his own debt ; it is only indireclly that it would alfo amount to 
the payment of mrine, if it ftiii fubfil'led. 

' Another inftance: a third perfon engages to nay you thirty piftoles, 
inftead of a certain horfe which I owe you ; although afterwards 
my obligation is extinguifhed by the death of the horfe, that of tliC 
third perfon would fubfift. 

"I his cafe is very different from that of a perfon who was debtor 
of a certain horfe, if he did not choofc to give thirty piftoles in his 
ftead. In this cafe the death of the horfe liberates him entirely 
from his obligation, bccaufe the horfe conftitutes the only debt, the 
thirty piftoles are only in faculiate foluticms. But in our cafe the 
third perfon was really debtor of thirty piftoles j it was not even 
of the horfe, but of the money that he was debtor, therefore the 
death of the horfe, which extinguiflies my obligation, does not ex- 
tingulfh his* 

t. - The obligation arifing from paBurn conJlituU pe-- 

• cuniay may indeed continue after the extindion of the 
principal obligation, for the difeharge of which the pad was inter- 
pofed : but it is necelTary for that purpofe, as we have already 
obferved, that the extindion fliould have taken place by fome other 
means than by a real or fiditious payment ; for, according to the 
fourth of our principles, the payment of cither of the obligations 
extinguiflies both. 

^ ■ The reafon of ^this fourth principle is evident : what 

• is promifed by the pad conjlituta pecunia^ being promifed 
in payment of the principal obligation, this promifc, when it is 
accompliflied, includes a payment of the principal obligation ; the 
payment of what has been promifed by the pad is therefore a 
payment of the two obligations, and confequently extinguiflies 
both the one and the other. 

Vice verfd^ the payment of the principal obligation extinguifhes 
that of the pad, by rendering the creditor incapable of requiring 
the difeharge of it ; for, what has been promifed to him by this 
pad having pnly been promifed, and being due to him for the 
payment of the principal obligation, if, after having been other- 
wife fatisfied what is due to him by the principal obligation, he 
fliould alfo get paid what was promifed him by the paBum con- 
Jiituta pecunia, he would obtain two payments of the principal ob- 
ligation, which is contrary to good faith : iona fides non patitur ut 
bis idem emgatur. L. 57* de R. I. a perfon cazuiot receive two 
payments of the fame debt. 



f- 9. § 4-1 Of p^um conjtim^ pecunids. 32^ 

This principle, that t!ie payment of one of the obliga- 
^ ^ tions extinguiflics both is true, not only with refpeft to 
a real payment; it is likewlfe fo with refpcft to fiftitibus pay- 
ments, fuch as compen&.tion, novation, and even a releafe. The 
creditor acquiring, by the compenfation of a like fum which he 
owed, the liberation from this fum, is by fuch liberation paid what 
was due to hrm 5 the creditor in the cafe of novation is paid the 
debt of w’lich novation is made, by the new debt contracfed in his 
favour ; he cannot then, in thefc cafes, require to be paid what has 
been promifed him by the paElum conjlituta pecuniar as. this would 
be requiring to be p ii i twice over. 

It is the fame in ihe cafe of a releafe ; for> although in this cafe, 
he lias not received any tiling, his having treated the principal 
obligation as if paid, is fufficient to render him incapable of de- 
manding the payment of it a fecondtime.. 

j. ^ _ Our principle, tliat the clifcliarge of one of the two 
obligations extinguiflics both, holds good, when the thing 
promifed by the paElum conjltluta pecunia is promifed for the pay- 
ment of all that was due by the principal obligation : when a pro- 
mife has been made to pay only a part of it, the payment of what 
was promifed by the pad only extinguiflics the pruicipal obligation, 
to the amount of fych part 5 for inftance, if being your debtor in 
twenty pifloles, I have prondfed, or another has promifed to pay 
fifteen of them within a certain time, the payment of the fifteen 
pifloles, promifed by the pad, will only extinguifli the principal 
obligation to that amount. 

j- ] remains to obferve with refped to the obligation 
conjlituia pecimia^ that according to the law 16.^ de Pec* 
Conjl. {a) when two perfons have promifed to pay what is due by a 
third, they are each liable in folido, in which refped they refemble 
furctles, S i S- but they have the fame exception of divifion 

as fureties, when they are folvent. X. fin* Cod* de Pec* 
Conjl f ( 6 ), 

Hahander is of opinion that thofe, who have promifed by the pac^ 
turn conjlituta pecunia to pay what is due by a third perfon, have alfb, 
like fureties, the exception of difeuflion, when they are proceed- 
ed againfl for having failed to pay on the day fpecified, and that 
they arc included in the dlfpofition of the Novell 4. Ch* i. under 
the term ayTi^)wMiTrf, which he rewdexs conjlituta pecunia reus* 

(tf) Si duo, quafi rei duo, confticuerimui, vel cum alteroagi potent in folidum. 

(^) Oivi Hadriani epiflolam, quse de peculio dividendo inter mandatores et fidejuf* 
fores loquitur, locum habexc, in his etiam qui peconias pro aliis ilmul conftituunt, necef- 
faiiuxa pit : srquitatii enim ratio diverfas fpecies adlionis cxciudere nqllo mododebet. 

Y3 jV.O/ 
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§ V, Cftke Kind of Pa 3 , by which a Peifon promifes to the Qr editor- 
to give him certain Securities . 


j- ^ There is a kind of cotiflituta pecuniar hy whicl^ 

a perfon promifes the creditor not to pay him, but 
to give him certain fecurities within a fpecified term, as a pledge, 
hypothecation, or furety : Si qttis conjlitucrit fe pignut datururriy debet 
hoc conjlitutum admittu JL. 14. § de Pec. Conjl. 

The eflFe£l: of* this paft is, that the perfon who has promifed to. 
give certain fecurities may, in defiiult of doing fo, be conftrained to 
the payment of the debt, even before the term in which it is pay- 
able; and if it is an annuity, he may be obliged to repay the 
principal. 


£ 2 j ] ^ perfon who has promifed by this pafl: to finj a 

certain other perfon as furety, is difeharged from this 
obligation, if, before he has fatisfied it, or is placed en demeure fo to 
do, the perfon whom he promifed to find as furety happens to die^^ 
rf.X. 14. {a) § a. the reafon is, that his obligation becomes impoffible, 
hy the death of this perfon who can no longer become furety. 

It would be otherwife, if the perfon whom he promifed to pro- 
cure as his furety refufed to enter into an engagement as fuch : 
Ji nolit fidejuberCy puio teneri eum^ qui eonjiituity nift aliud adfum cji. d. §. 
Th? reafon is, that it is fufficienj to render my obligation valid, if 
the engagement of the perfon whom I have promifed ^o procure as 
furety be a thing poffible in itfelf, although it is by his refufal im-. 
poflible with refpeft to me ; it is rpy fault to promife what 
1 could not accomplilh. 1 his is conformable to the principles: 
pfiablilhed in n. 136. 


(tf) Sed et fi quls cemm perfonam Sdejunbrem pro fe corflituerit, nihilominus 
tenetur, ut Poniponius feribit. Quid tamen, fi ea perfona nolit Sdejui^rf ? puto ttneil 
fuip, qui conftiiuic, nifi aliud adtuin eft. Quid, ft ante deceftt ? Si mora interveniente, 
q^quum eft team cum, qui conflituit, tel in id, quod intereft, vel ut aliam perfonam) 
|ion minus idoneam fidejiibentcm prsflet ; fi nulla more intcrvenientci putq noq 
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PART IIL 


Of the different Manners in which Obligations are extinguijh^ 
ed^ and of the different Fins de non re9evoir, or Prefcrip^ 
iions againfi Debts. 


C 457 ] extlnguiflied In different 

wayS) either by real payment, by confignation, by 
compenfation, (or fet off) by confufion, by novation, (or the accept 
tance of a new engagement) by a releafe of the debt, or by the ex- 
tin£lion of the thing which is due. 

Thofe which have been contrafted under a refolutory condition 
are extinguiftied by the occurrence of that condition, fome by the 
death of the debtor or of the creditor. 

We fliall treat of thefe feveral modes of extindiion, in feven 
chapters 5 we fliall add an eighth, in which we propofe to treat 
offns de non rc^evoir^ or prcfcriptions. 


CHAP. I. 

Of real Payment^ and cf Corftgnatibn, 

.. ^ ^ Real payment is the aflual accompliflimcnt of a tiling, 

^ ^ which a perfon obliges himfelf to give or to do {a ) . 

(a) No accUcnt renViering a covenant extremely prejudicial will excufe the performance 
ot it. If a perfon engage to fuAain a bridge for feven years, it is no excufe that the bridge 
was walhed away by an extraordinary flood. Brecknock Canal Company, veifus Pritchard^ 
6 T. R. 750. If the tenant of a houfe engage to repair and pay rent, he mud do both 
though the houfe is deftroyed by fire, Bullock v. Dommhti id. 650. The owner of a ihlp 
engaged to take a cargo from Liverpool to Leghorn^ and was detained tw'o years by an em- 
bargo, and it was held that he was not difeh^rged frona his contraft, Kadly v. Clarke, 8 T, R. 
259. TheYule laid down in Dyer, 33. Alien, and referred to in fome of the |>reced« 
ing cafes is, that when the law creates a doty, and the party is difabled to perform it, with- 
out any default in him, and he has no remedy over, the law will excufe him; but when 
the party, by his own contrail, creates a duty or charge upon himfelf, he Is bound co make 
it good if he may, notwithftanding any accident by inevitable necefflty, becaufe he might 
have provided pgainlt it by his contradl. 

The cafe of fire often appears to be a hard/hip, but wherever there is a lofs by ioeviU 
able accident, an apparent hardfhip mull fall fomewherc. Upon an sttemive and frequent 
confidcration of the fubjea, I am perfeftly fatisfied that the Jaw in this lefpedt is fouuM 
upon the principles of natural juftice. The grounds of that opinion ate coatailMd Ift Ml« 
Fonklangudi yaluible ooiea to his Treatije on Eguity^ B% /• Ch» 5. $ 8. 

^4 
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3*8 Pcrformantjisof Obligaims^ |T. III. c. 

When the obligation is to do fomething, the real payment of 
this obligation con fills in the performance of what the perfon has 
obliged himfcif to do, 

' ' W cbligation is to give fomcthlng, the payment is the 

donation and transferring the property of that thing. 

It is clear that he wlio has accomplifted his obligation is acquit- 
ted and liberated from it ; whence it follows, that real payment, 
whi<:li is nothing elfe than the accompliflimcnt of the obligation, 
is the mod natural manner in which obligations can ^ be ex- 
tinguifhed. 

We fliall fee in tlic two nrft articles of this chapter, by whom 
and to whom the payment ought to be made. In the third, what 
thing* ought to be paid, how, and in what itate. In the fourth, 
Sind ^fth, when the payment is to be made, wliere, and at whofe 
cxpcnce. We ftial! treat in the fixth, of t:ie effeft of payment^, 
The feventh will contain rules for the application of payments. 
Jjaftly, in the eighth we {hall treat of confignation and oiTcrs of 
payment. 


A R T I C L E I. 

jBy ivhom cu'^Jt ihc Payment to Ic made *' 

- - When tl:c ob!![>;lion is to give any thing, the pay- 

ment confifts, as v/e have faltl, in an abfolutc transfer of 
the property j it follows, that it is clieiitial to the validity of a 
payment, that it be made by a perfoa who is able to make fucli 
transfer. 

Whence it alfo follows, that the payment cannot be valid unlefs 
made by the proprietor of the thing, or with his confentj for other- 
wife, the perfon who makes tlie payment cannot transfer tlie pro- 
‘ perty to the creditor 5 nc:no plus juris in alium iransferre potejl 
quam ipfe halet. L, 54. de Reg. Jur. 

.Upon this principle, although a certain thing determinately were 
due from a perfoa deceafed, one of fevcral heirs woukl not by 
paying it without the confent of the others, according to the fub- 
tlety of law, make a valid payment, except for his own proportion, 
not being the proprietor of thofe parts which belonged to the 
others j but as to the efFecS:, the payment would be valid, at leaft, 
vnlefsthc thing were due under an alternative, or with the liberty 
of paying fomething elfe in lieu of it : becaufe, in any other cafe, 
the co-h^rs would be bound to ratify the payment which they 
would have been bound to make ; quod utiliter gejltm ejl^ neceffe ejl 
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^ud judicem pro rato haherU Ljg.ff. deNeg. Gef. Dunmlin^Trt^. 
de Div. £5" Indiv.p. 2. «. 166 & 169. 

If the obligation did not confift in dandoy but merely m the rc- 
ftitution of fomething which was detained by the dcceafed, as if 
fomething was lent to him or depofited with him. ; a reftitutipn by 
any one of the heirs, in whofe poflefTion it might happen to be, 
would be a valid payment, even ipfo jure^ withput the confent of 
the others : for the co-heirs, not having any right in the thing, 
would have no intereft in preventing the reftitution of it, their con^ 
fent would therefore be fuperfluou?. Dumoulin Hid. 

P ^ - For the fame reafon that a payment would not be valid^ 

* If the perfon making it were not the proprietor, a pay? 
ment by the very proprietor would be ineiBcacious, if, through any 
perfonal defect, he was incapable of alienating it. 

For this reafon the payment is nor valid, if It is made by a woman 
under tlie power of her hufband without autliority, by a minor 
under the power of his tutor, or by aninterdidi. i. 14, ^fin. (a) 
jf. de Solut. 


c 461 ] 


Where the payment mads by a perfon who is not pro- 
prietor, or who is incapable of alienation, is of a fum of 
money, or other oonfumable property, and fuch property is bona 
f ie confumed by the creditor, the payment becomes valid, 
(/. §. The reafon is, that fuch a confumption of a fum of money, or 
any thing fiinilar, is equivalent to a transfer of the property. In 
jcfivcl: the aclual transfer could not have given the creditor any 
further advantage : he l;as ufed and confumed the llniig, as if the 
entire property J\ad been transferred to him ; he is no longer fubjeft 
to any repetition, cither of the fum of money, or any thing elfe which 
Jic has hoTi^fide confumed, than if he had become the true proprie- 
tor j fiiice tjie tiling which is no longer in his pofiellion, and that 
without any fraud on his part, cannot be claimed from him j as fuch 
a claim could only be maintained againd the adlual pofleffor, or 
perfon who had fraudulently ceafed to be fo {b). 

[ 462 ] Although the payment would not be valid, where the 
property was not transferred, the creditor, while he re- 
tains the pofleffion, cannot claim any other payment ; he muft 


{a) Pupillum Tine tiitoris audontate nec folvcre poiTe palam fed A dedent nuin.> 
mos, non Aent accipientls vindlcarique poteiunf, plane A fuerint conl'u'nptt, liberabicur. 

{h) Tlie dfflinflbns in the above paragiaph would not be applicable, according to the 
of EnglaKd } the peyment of money, or the transfer of banknotes, or negotiable inftru* 
ifients, would, on account of their currency, give a valid indifputable property to the perfon 
receiving the payment, (except in fome particular cafes rcfuldng from the Illegality of the 
contradfc.) The delivery of articles of any other kind would not give any abfolute right, 
and the perfon who had received them would be refponfible ibr the value j the idfc of 
eonfumptioh would not in either ctfc have any eAed upon the nature of the right* 

fufier 
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fuflTer an evi&ion^ or oflFer to rcftorc what he has received to the 
debtor (tf). Z. 94. {b) de Solut. 

U ^ - It is not eflential to the validity of the payment, that 
it be made by the debtor, or any perfon author z.'d by 
Ilim: it may be made by any perfon without fuch authoriiy, or 
eiven in oppoiition to his orders, provided it is made in hl.^ 11 tnu*, 
and in his difcharge, and the property is effectually transferred it 
is a valid payment, it induces the extinction of the obligation, and 
the debtor is difeharged even againfl: his will. This is what Gait 4 s 
decides in the law 53- dif S^Jut, Solvere pro ignorante (5* invita , 
€uiqtii licetf cum Jit jure civili conjlitutum licert ettam ignorantisy in^ 
Vitique mdiorem conditionem facere. The law 23. (c) contains the fame 
decifion, and the laws 40. (d)jfi d. tit. £5*39. (r) ff. de Neg. Gejt. 
Kkeivife decide the fame thing. 

But if the payment was not made in the name of the real debtor, 
it would not be valid : if a man paid me in his own name a fum 
of money, believing that he was the debtor, when in faCt it was not 
due from him, but from fome other perfon ; this payment would 
not extinguifh the obligation of the real debtor, and I fhould be 
obliged to refund what had been paid me by miflake. 

"Ibis deciflon holds good according to the fubtlety of law, even 
when you have, in your own name, paid me a fum, which you did 
not owe me, out of the money and by the orders of the perfon who 
really owed it to me, But if I demanded the payment of this 
fum from my real debtor, he could defend himfelf by making you a 
party to the caufe, and obtaining a declaration that this fum which 
you had unduly paid in your own name out of his money, Ihould 
remain as a payment of what was owing from him to me, and con- 
fequently that he fliould be difeharged and acquitted of my de- 
mand } but if you inllituted the demand againfl; me, in repetition of 
the fum^^which you have paid, as having paid it to me without 
•wing it, I may be difeharged from your demand, by making my 
debtor an intervening party, and obtaining a judgment that this 
fum, having been fumilhed to you by him, to pay me in his name, 
ihould be retained by me in acquittance of his debt. 

.(«) Ittnay ber^sfonablyadd^d, or an adlion have been inflituted agaSnAblm by 
the ortginal propretor, and the debtor have refufed to indemnify him. 

{h) Si It, cui auninoa debitor folvit alienot, nummis integris pergat petere quod iibi 
debeatur, nee offerat quod accepir eaceptione doli fum movebitur. 

(«) Solttcione, vel judicivna pro nobia accipiendo, ct inviti ct ignorantia liberari pof« 
lomas. 

(d) Si pro nelblferit quia credttoii meo, licet ignorante me; adquiritur mihi adio pig- 
aorattda. 

(«) Solvendo quifque pro aiio, licet invito et ignorante, libent eum 3 quod lotem elicui 
debetur, alius Sne voluntate ejos non poteft jure exig re, nituralis enim fimo) et civilia 
ratio fuaSc alienam conditionem, meliorem quidem [etiaaij ignorantU Se inviti noa £icerc 
pofle 3 deieriorem non palTc, 

Although 
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IPtrformnce rfOhllimlons^ 


m 


Althougli the payment of a fum, or any thing which was due ta 
pne, would not be y^dji v/hen the perfon who did not owe it to 
me, has paid it in his own name, yet if he has afterwards himfelf 
become debtor of it, the payment is by that circumftahee rendered 
valid, if not ipfojure^ at leaft per exceptionem dolu X."a5. 
de Soht. 

- ^ - The principle which we have eftabliflied, tha^ a pay-i 

ment is valid, by whatever perfpn it may be made, pro^i 
vided it is in the name of the debtor, is not attended with any dif- 
ficultyj^ where it has been effectively made, and the creditor has 
agreed to receive it. 

The queftion, whether a ftranger who has no authority for the 
purpofe, either fpecially or by reafon of his lituation, nor any in<i 
tereft in difeharging the debt, can oblige the creditor to receive the 
payment, which he oilers in the name of the debtor, is attended 
with more difficulty : the laws above cited do not decide this que& 
tion ; they fay indeed that the payment made by any perfon what- 
ever, in the name of the debtor, liberates the debtor, but they do 
not decide whether the creditor can or cannot be obliged to 're- 
ceive the payment ; we muft look for the decifion of this queftion 
in the law 7a. (i) § 2 *^. de Solat. it decides that the offers- made to 
the creditor by any perfon whatever, in the name and without the 
knowledge of the debtor, for the payment of his debt, place the 
creditor en demeure. The ordonnance of 1673. t* 5. art. 3. alfo 
dire<£ls that in cafe of proteft, bills of exchange ’may be acquitted 
by any perfon. From thefe texts the rule may be inferred, that 
any tender made to the creditor by any perfon whatever, in the 
pamc of the debtor, will be valid, and place the creditor en demeure, 
when the debtor has an interefl; in the payment, fo as to put an end 
to any action which the creditor may have commenced, or to ftop 
the accumulation of intereft, or to extinguilh a right of hypotheca- 
tion. But if the payment oficred would not procure any advan- 
tage to the debtor, and would have no other effe£i: than to change 
his creditor, the offer ought not to be regarded. V. DumouHn^ tr. 
de Ufutn.^. 

The principle, that the payment may be made by any other 
perfon as well as the debtor, is true with refpeft to obligations^ 
for giving any thing \ for it is immaterial to the creditor by whom 
the thing is given, provided it be given effcfkualijr. 

(«} £x ^rte bflprea conftitutut, fl decein, qu« defunflut promiferat, tota foWit; pro 
ftrtc qttideiQ, qua h^ea eft, Itberabicur $ pro parte aoicm reliqua ea condicet j fed ft in- 
teqoim .condicat, ei ^cre?erit teliqua pat a hepreditatia, etiam, pro ea parte etit obbgattiB 1 
ft Ideo condicentem indebitum doU inaU exceptionem obftare exiftimo^ 

(d) Sed quid, fi tgnorinto debitore ab alio creditor eunc ftipulatus eft ? Hie qooqoe «x- 
iftimiodua eft penculo debitor liberatus : quemadqiodmn ft quoUbet aomim ejni (ervuin 
fffiftnif, ftipulitor accipert noluiflet. 

8 With 


8 
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With refpeft to obligations of doing any thing, our rule is not 
nnivcrfally applicable ; it takes place where the afl which is the 
objed of the obligation is of fuch a nature that it can be of no 
importance to the creditor, by whom the thing is done. If I con- 
trail with a Iiufbantlman to plough my lard, anothtr hufbandman 
may difeharge the obligation, by ploughing it for him. 

It is otherwife where the perfonal Ikili and nsltnts of the party 
contraftiog the obligation are objcfls of confideration ; there the 
obligation can only be difeharged by the debtor himfelf, L. 31. 
(a)jf- de Solute For inftance, if I agree with a painter to take a like- 
nefs, he cannot difeharge his obiigation by caufing it to be taken 
by any other painter, at Icaft without my confent. 


ARTICLE IL 

To ^vhom ought Payment to be made r 

- ^ - The payment in ord^r to be valid fhoiild hr made to 

the creditor, or to fomie perfou deriving a ; ower from 
him, or having a quality to receive it. 

§ 1 . Cf Payment made to ihc Creditor. 

P 5^ T Tlie term creditor 15 here undcnlood to mean, not only 
the immediate perfon with v/hom the debtor has cen- 
trafted, but his heirs and all thofe fucceeding to Ids intereft, even 
under a particular title. 

When the creditor has left feveral heirs, as each of them becomes 
creditor merely of that particular part for which lie is heir, a valid 
payment cannot be made to any of the heirs of more than his own 
portion, unlefs he has been authorized by his co-heirs to receive the 
whole. 

Any perfon to whom the creditor has transferred his rights 
whether by falc, donation, legacy (i), or any other titl» whatever, 
becomes the creditor, upon notice of the transfer being given to the 
debtor, or by the debtor aflenting to fuch transfer i and confequent- 
ly the payment to any fuch perfon is validi 

{a) Inter artifices Icngt differentia eff et ingen11,et naturae, et dodlrliiae, et InlUtii- 
tionis. Ideo fi navem a fe fabricandam qni ^ promiferit, vel infuiam aedificandam, folTamve 
iaclendam, et hoc fpeclaliter adtum eff, uc fuis operii id peificlat, fi-iejuffur Ipfe jedificans, 
YelfoiTam fodlrnt, non confentienteffipulatorenon liberabit reum. 

{i) But according to the Jaw of England ^ a pajfment cannot be effedtually mede to a 
lf|a|6e, without the aflent of the executor. 


On 
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On t:ie contrary, the oriiTinal creditor ceafes to have that charac- 
ter u;>bn ibefi notice cr affont, and any fubfequent payment to him 
wouM be nug'itory (a). 

So, where a perfen^ in whofe hands a debt is attached, is condemn-^ 
cd to pay the amount to the perfon fuing forth the attachment, 
that pe rfon becomes the creditor, and a payment to him is valid, 
r 46*? J ^ perfon may fometimes be deemed the creditor, 

' wh.rre there was juft reafon to conCdcr him as fuch, 
althoiU'h arAVi? cr perfon may in truth be the adlual creditor; and 
a made to futh oltenfible perfon is as valict, as if it had 

been nr a!:' to the real creditor. 

Fcr inlrancc, you :;vo in por^flron of an efi;ate which does not 
beloT.;’; to you, to wj’ici> certain fcodal dues and fcrvices are attach- 
ed, the pryn: in to you of fuch dues, while you are in poflefEon, is 
valid, alirA ii^^h n-n bt inp; the preprieto’", you are not properly the 
creciit- r; ar::!, wh n t’le r.^al nvcpi ietor appears and gets pofiellion 
of tiie ctinte, altlvough be v/as the real creditor of thefe dues, 
wh.icli have V.ccn j)u':d to you, he cannot demand them from the 
perfons who paid yen; tlie payment which they have made to you 
liberates ih oo. Ti c reafon is, that every perfon being in law re- 
puted aud cib cmed tV'C owner of the propoTty which he poircflss, 
provided t])c ica! propii'-lor diocs not appear, thefe debtors have 
reafon to beheve, iVc:.' foJng you in polTeflion of the feignory, 
that you were the proprietor cf it, and conftqucntly creditor oi* 
the dues wii’ih they rave y*a:d ; their good faith ought to render 
the payment vhi.h i;>cy made valid*, it is the fault of the real 
propvitor noi to have made himfelf known as fuch fooner. 

For the fame reafon, the payments made to the perfon who is 
ill good atul lawful poftbnion of a fueerfiion, by the debtors of fuch 
fucceffion, arcvalid, although the fuccefticn docs not belong to him, 
faving to the real heir, when lu' ihali appear, the right of demand- 
ing an account from the po Jeffor of the fuceeiUon of what he has 
received (/>). 

Afsrthrl^ the payments, made by the debtors of a fucceflion to 
a beiieficiajry (r) heir, arc valid, although he may be afterwards 
excluded from the fuecc. 'lion, by a relation who inf (Is upon be- 
ing. the pure and fimple heir : for, if he was not heir, he was at 

{a) See Appendix (N® IV.) ta Tart I. Cbap 1. § i. Art. 5. In v. t B, 

P, 4T7 it was ripl;i that the court would not permit the ublifior of a bond to plead pay.^ 
ment to the ot initial ubllgee, after notice of an aS’griment, 

(^) See ^/.Vfl V. Dundn, -j T. JJ. la^.in v-^hicn was held that a payment to an executor, 
luring proLatc of a forged will, was good againJl ihe aJiTiiniiirator* ^ 

(e) A beneficiary heir was a perJen appyinteo to the fuccclBon irwfuch a manner, as to 
be only accountable f tr his ailuai receipts; whcicas in general, an heir accepting a fuccefr 
ion was liable indircrlmiiiately to theobngaiiontfof thcdeceaf d. 
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leaft the adminillrator oF the fucceiSonj which gave hhh a quality 
to receive. 

And a fortmiy the payment made to an heir, Mrhb id afterward^ 
difeharged from his acceptance of the fucceiFion, continues valid; 
r 1 order to render the payment valid, whether made 

■ ^ to the creditor or thofe fucceeding to his rights, the per^ 
^on receiving miift have a legal capacity to manage his affaiirs. 

Therefore, if the creditor were a minbr, a perfon undet an intcr- 
di£t, or a woman under the control of her hulband (/i), a pay- 
ment to them would be infufficient, and would not liberate the 
debtor. 

But if the creditor, or his tutor, or cumtor, under pretence of the 
nullity of fuch payment, required to be paid a fecond time, and the 
debtor could (hew that the creditor had derived an advantage from 
the money that had been paid, and that the advantage fublifted at 
the time of the demand ; as, by the difeharge of debts, or the re- 
pair of buildings, the demand Ihould be difallowed, as repugnant 
to that principle of integrity, which will not permit one man to 
enrich himfelf at the expence of another, ntminem aquum ejl cum 
olterim damno locupletaru 

Obferve, that if the money was employed in purchafing any 
thing necelTary at the time, though it might afterwards be accident- 
ally deftroyed, the creditor would ftill be deemed to retain the 
advantage at the time of the demand. For if that money had not 
been fo applied, other money mull, which has thereby been faved. 
Hoc ipfo quo non ejt pauperior faSluSy locupktior eji. L, 47. ^ l.ff.de 
Solute 

But if the money has been applied in purchafing things which 
were not necelTary, the demand will be allowed if thofe things 
do not fublifl; ; and in cafe of their fubliftence, upon abandoning 
them to the debtor, d, L. 47. prin* L. 4. (i)^. dt Except, 
r ^ A payment made by a debtor to his creditor, in pre- 
^ judice of the rights of perfons by whom the debt has 
been attached, is valid, fo far as refpefls the creditor, but not as 
ugainft the perfons claiming Under the attachment, who may com* 
pel the debtor to pay a fecond time, provided their fuit can iri 
other refpe£i$ be maintained j leaving the debtor to his right of 
repetition againft the creditor. 

Although a perfon be under atreft, his debtors may make 
Valid payments to him as long as there is no attachment 

(«) If a legacy be bequeaihedl to a fbme covert, payment of it to her alone ia not good^ 
and rheeacutor (hall pay it over again to the hulband, Paimtr v. Trewer, i yir* i6x; 

[6) In pupiilo, coi foluta eft debira pecunla fine tutorii audbricite, fi quastatur, an doli 
eacf^pti me fuismoveri debestt iUofi tempuf iafpicitsr, an pecttniaoi, vsl » ca aliqnld 
)uhest| quo pcLiu 



Art. II. §1.3 Ptrformn(» of OhU^ftmu 

sgainil the debts. A. -4^. (a) Ffc^ X. 41. {f)jf 

de SoluU 


$ II. Of thofe who have Power from the Creditor to receive* 


^ .A payment to any perfon authorized by the credU 

L 47 ® J Qyy jyjg beJ^gif ^ jg conAdercd as a payment to the 

creditor himfelf, and confequently is as valid as if it had been 
made to him. This is laid down by the law i8o.^. de Reg* jut* 
^iod jujfu alterius fdvitur^pro eo ejl quajt ipft folutum eJfeU 
f 471 ] From this rule it follows: 

I ft, That the quality or Ctuation of the perfon authorized to re- 
ceive is immaterial ; notwithftanding he may be either a minor or 
a monk, the payment is valid. The reafon is, that it is regarded' 
as a payment to the perfon giving the authority, and it is his perfon^ 
and not the perfon to whom the power is given, that ought to be 
confidered, and he ihould impute to himfelf the confequences ©f 
his choice. L* 4. Cod. de Solid, (c)* 

- ^ ^ - 2dly, That a payment may be made to a petfoil 
L 47 ^ J authorized not only by the creditor, but alfo by any per* 
fon having the quality of receiving on his account. For inftancCf 
if the creditor is a minor or a married woman, a payment to any 
perfon authorized by the tutor or hufband is valid. L* 96. (d) 
jf. de Solui. 8 


[ 473 ] 


3dly, A payment made to a perfon^ authorized by the 
very creditor, is no further valid than if it had been made 
to the creditor himfelf. Such is a payment made to a perfon 
authorized by a minor, or an interdift. 

C 474 ] ^ payn^ent to a perfon under an authority to rccelvTy 

is only valid if made during the continuance of his authority. 

Therefore, if a creditor had given fuch an authority for a certain 
time, or during his abfence, a payment after that time, or after his 
return would be ineffeff ual, bccaufe the authority no longer fub- 
lifts. 

So, if Ac creditor has revoked the authority, a fubfequent pay- 
ment would be invalid : but then the debtor muft be apprifed of 


{a) In natu conftitutus, bona foa adminiftrare poteft $ eique debitor re^e bona fids 
folvit. ^ 

(^] Reo criminls poAu1;«to, IniTerim nihil prohlbet re^e pecunlam a debitorlbus folvl } 
alioquln plerlqur innooencium neceiTario fomptu egebunt. 

(c) Nihil intereft utrum creditori fnu<uam preuniam fulmls, an ex ejut fpluntaSB 
fervo numeraver'iB. Nec enitn ex coqaod creditor concelTic io fatum, priuiquam inttruiiWACn 
xeddeffty fvacuatae obiigaiionii vires repanri qu^unt. 

(d) Pupilli debitor turor« delegante pecunUzn creditori tutorls folvlt s Hberftio eontlslt, 
fi n-n malo confilio cum tut re habicofadlum elTc probetur. Sed et laterdido fitudatotlo 
tuttrU cicditor popillo tentftur, fi eum coofilivm fraudis participafle conftablt. 

the 
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the revocation, or fuch a notification muft have been given that 
he might have been apprized of it ; otherwife the payment is ftif- 
ficient. L. 12. (a) § 2. L. 34. (b) § 3. i. 51. {c)f. de So/ut. 

The reafon iwS, that the miflake of the debtor, who pays after the 
tevocation of the procuration, arifes rather from the fault of the 
‘ creditor, who ought to apprize him of the revocation, than of the 
debtor himfclf, who fe:iing an authority to receive, and having ilo 
reafon to fuppofe that it has been revoked, has a fufficient ground 
for making the payment accordingly. Therefore, it is not juft 
that he fliould fuffer from this millake, and be liable to a fecond 
payment ; the creditor, who alone is in fault, is the only perfon 
who fliould fufF:r. 

This is very different from the cafe of paying to a perfon who 
produces a forged authority (d) j for here, the fault is not in the 
creditor, it is in the debtor, who has not taken fufficient precau- 
tion in examining the authenticity of wliat purports to be an 
authority. Such a payment is null, and does not liberate the 
debtor. L. 34. (e) § 4. jf. de Solut* 

j. - An authority ceafes by the death of the creditor, or by 
I 47 S J ^ change of condition 5 as, if the creditor is a woman 
who afterwards marries, confequcntly a payment to the perfon 
having fuch authority, after it is revoked by death or a change of 
condition, W'ould be void. X. 108. (f) ff* de Solut. Arg. i, 58. 

(s) 5 

{a) Sed et fi (|uis mandaferlt, ut TUio folvafD,deinde yetuent eum accipere : fi ignorant 
prohibitum eum acciperc, folvam, llbcrabor : fed fi feiero, non liberabor. 

(^) Si Ticiuro omnibus negotiis meis praepofuero, deinde vetuero eum ignorantibut 
debitoribui adminiilrare negotia mea : debitores ei folvendo, liberabuntur, nam is qui omni* 
bua negotiis Alls aliquem ptoponit, imcliigitur ctiam debitoribus mandare, ut precuratori 
Iblyant. 

(c) Difpenfatori, qui ignorante debitore remotos eft ab adtu, rede folvitur j ex voluntate 
tnimdomini fi folyJtur : quam fi nefeit mutatum> qui folvir, liberatur. 

(i) In Ito/i/oii V. Eatoity i T. R» 6z. Davis having a forged power of attorney, to re- 
ceive a debt due from the defendant to the plaintiff, employed an attorney lo fue for it, where- 
upon the defendant paid the money into court, and it was taken cut by the attorney. Jt 
was ruled that the defendant was not rlifcharged. Cheap v. Harlej^ N, cited, 3 T. it. 127. 
The defendants drew two bills of exchange, a firft and a fecond payable to the order of 
the plaintiffs I one of them being loft, canrie to the hands of a third perfon, who forged an 
iadoriement of the pUintifTs, and received the amount; afterwards the real payeei 
brought their a&ions on the other bill, and recovered. 

(«) Si nulto mandate intercedente, debitor fslfo exiftimaverit voluntate mea pecuniam 
$t nomerare, non liberifi>icur ; ct ideo procuratori, qui fe ultro alienis negotiis offert, folven- 
donema liberabicur. 

(/) Ei qui snandatu meo poft mortem meam ftipulatus eft, redle folvitur t quia ttlis eft 
lex c^ligationis, ideoque ctiam invito me redbeci folvitur. £i auiem cui juffi debitorem 
mom poft mortem meam ftd^vere, non re^e folvitur ; [quia mandatum moite dif- 
dbivitur.] 

^g) Si cicditor, cojut ignorantis procuratori folutnm eft, tdrogandum fe dederit Eve 
latjun bab^c puer, folatio eft : five non habuii, repctcre debitor ppteft. 


But 
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But if the death or change of (ituation were unknown to the 
debtor at the time of payment, his making fuch a payment hona 
fde would be valid. L, 32. d, 

^ A power given by a perfon having a quality to receive 

^ ^ for th^ creditor, expires when fuch quality ceafes. Thus, 

if the tutorof a minor gives a power to receive, the debtor cannot 
fafely pay on the ground of this power, after the minority has ex- 
pired ; becaufe the quality of the tutor w^ho gave the authority 
having ceafed, a payment to himfelf would be inelFedlual. 'JThis 
is alfo a confequence of law 180. {h)ff> deReg. Jur. 
r ^ It remains to obferve, that it is immaterial to the Va- 

^ lidity of the payment, whether the authority {c) be fpe- 

cial or a general authority, cmnium ncgoizorim. L. 12. (^) de 

Solution, 

The procefs of execution which is held by the olEcer, who is 
employed by the creditor to execute it, is equivalent to a power to 
receive the debt *, and the difeharge v/hich he gives to the debtor 
is as valid, as if it had been given by the creditor himfclf- 

It is other wife with rcfpecl to a procurator ad litesy whom I have 
authorized to inftitutc a fait againit my debtor \ the procuration is 
not fuppofed to include a power to receive the debt. L, 86. 
de Solni. (f) 

(A) Si fervus peculiar! noitiine credii^er'r, delUor, curia Ignofaret, d -minum mor«* 
tuumeife, ante adiUm heredit urn folveiit : liherahitur idem juris eril &..ii manuiniflb 
fervo debitor pecuniam foiverit, curn ignoraret ei pecuiium concefrum non eife. Nequs 
inteierit, vivo, an murtuo duinlno, pccu'ua num^rata fit : iiam hec qiioquc cdfu debitor 
iiberatur, ficut is, qui juilused a creditorepecuniam I'iiio folvete, quamvit creditor iQor* 
t'.ius feerit, niliiiomifios reite Tiiia iolvit : fi nioio ignoravciit credicorem mottuum 
elle. 

(A) Quod juITu alterius Toivitur, pro eo quafi ipH folutum eiTcr. 

(c) In fVhitlock v. Waltham, i Salk, i ry, it was laid down tha. iK a fcrlvcner beintruft- 
bd with a bond, he nnay receive the princi;>al and inter^ft ; but ih<<t if he is intruTted with 
the mortgage but not the bond, he has not fuch power, for giving up the deed does not 
redore the eftate, but giving up the bond extinguilhes thed^bt; that though he has 
neither, yet if the mortgagee, or hU ex>'cmor alfcnts to the payment being made to him, 
fuch payment is valid, in Martyn v. Kn^Jlx, Free. Ch, 209. it was fa»d that if the feri- 
vrner intruded with the bond receives the money, and delivers up the bond, it binds the 
bbligee, but it is not fo in cafe of a mortgage, becaufe the edare cannot be diveded without 
ailignment^ buHn Sharp v. *Tbomas, mentioned in Lord Unrioart's Index to pail amentary 
cafes; Index to ad Edirion, S. P, G. tic. Payment, ii is faid, that pay merit to tlicfcrivcnec 
Off the mortgagee Is good payment. 

(^) Veto procut atori redie foivitur. Verum autem accipcrc debemus cum, cui inanda* 
turn ett vel fpecialitcr, vcl cai omnium negotiurum adminillratio mar^dataeit. 

(«) Hoc jure utimur, ut litis procuracori non refte folvatur : nam et abfurdum eft, cui 
jodicari adtio non datur, ei ante rem judicatam folvi poife, ft tamen ad hoc datus ftt, ut ct 
folvi poflit : folvendo eoliberabitur. 

(/) In Englandi payment to an attorney employed to bring an adiion -k fufficlents 
PeVfcltr, Sittle, 1 Bi, 8^ but it has been held that a payment to the attorney’s agent In 
linden is not, Tatet v. Frukleten, Doug, 623 ; but where money was paid ipto court, 
though irregularly, and taken oat by the agent, it was ruled that the plaintiff was con- 
cluded. Griffithi T. mUiarnsy i T, R. 710. 

VojL. L 


It 
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It is noted queftion^ whether an authority to contrafl^ as, to fell 
or let, includes an authority to receive the price or hire ? Bartolus 
maintains the affirmative, and is followed by Fachin 11 . eonir, 94. 
The opinion of Wijfmbachi ad. i 'tt.ff. de Solut. 14 , who thinks that 
a power to fell does not include a power to receive the price, at 
leaft without circumftances in fupport of fuch a prefumption ap- 
pears more plaufible. The law i. $ 12. de Exerc.AB. ap- 

pears dccifivc in favour of this opinion ; it is there faid, that a per- 
fon who is only appointed to contraft for freighting a veflel, has 
no power to receive the freight. It cannot be more formally 
ftated, that a power to fell or let does not extend to a receipt of 
the price. 

But there are circumftances under which a perfon authorized to 
fell, may be prefumed to be authorized to receive the price. For 
iqftancc, if there happened to be in a town certain public brokers^ 
(revendeurs) who Were in the habit of taking in goods for fale •p 
and receiving the price from the purchafers, the patting goods in- 
to the hands of fuch perfons to be fold, imports an authority to re- 
ceive the money arifing from the fale (^}. 


Jill. 
t 478 j 


Of Perfons to whom the Law gives a polity to receive, 

A payment to thofe whom the law invefts with a 
quality to receive, on behalf of the creditor, is valid. 

The law gives fuch authority to tutors to receive for their minors; 
to the curators of interdifts,^ to receive what is due to thefe inter- 
difts ; to hulbands with refpeft of the property of their wives, 
cohabiting with them ; to the reeeivers of hofpitals, and other pub- 
lic inftitutions. 

Thefe perfons have authority to receive, not only the profits of 
the eftates of thofe who are fubje£t to their adminiftration, but even 
the principals of their annuities, (c) (when the debtors think proper 
to redeem them,) without the intervention of any ordonnance of the 
* judge being requifite for that purpofe ; and the debtors who have 
paid into the hands of thefe perfons, are altogether liberated and 


(a) Praq>o/itio certtoi legem dat contrahentibus. Qutre fi cum praepofuit nive ad hoc 
folum, ut vedttrat exigat, non ut locet, quod Ibrte Ipfe locaverat, non tenebicur exercicor, 
B mxgtfter locaveric ; vel fi ad locandum tyntum, non xd exigeodum, idem erit dicen^ 
dam. 

(d) According to oar uftgcs, this prefumption would be applied to almoft all tranfac- 
lionS in the way of trade; and by Holt, Ch,y. Amn. 12. Mod. sgo. he that haa power 
to ieii, htt powerto receive the money ; fi»r if a man give power to hts fervent to fell bit 
lidd^ Whaplf^^ power to receive the money, and payment to fpeh fervant 

debtor ofin annuity was irixrr, entitled to redeem it vpOB pa}lii|thc onglnil 
pliM money, which ickemmeant hy the pnndptU 



Art. li. § 3.3 Perfomince dfObKgMtinh 


33f 


liave nothing to apprehend* even if the perfon&to whbih they have 
paid (houldbecomcinfolvent. The law 35 . (a) C*</. deAdm. Tut. which 
required a decree of the judge to prote^l; the debtor, in cafe of till* 
infolvency of the ttitor whom he had paid j is not followed with us. 

The hiere circumftance of confanguimtf, however 
L 479 J jj not a fufficient quality to receive {b). 

Therefore, a father has not the quality of receiving what is dde 
to his fon, who is not under his power ; nor the fon what is due td 
the father } the hufband for the wife wh'd is feparated from him { 
and ftill lefs the wife for the htllband. L. 33. {c)ff. h.U l. lU 
^d) cod. id. (v) 


§ IV. Of thofe to iahotn the Agreettent giiies a Quality io receive. 

P _ Sometimes in contrafts, whereby one riiah enters into 

an obligation to pay fomething to another, a third perfoA 
is indicated, a payment to whom Hiall be coniide'red as made to tht 
creditor ; fuch a petfon has a capacity to receive for the creditor by 
the agreement itfelf ; and confequently, a payment to hint is at 
elFed'ual as orte to the creditor. Such third perfons, to whom it is 
agreed that the debtor {hall pay, are called by the Roman juriilif 
adjeSii folutidhis gratia. 

The perfohs fo indicated arc lifually creditors of the creditor in- 
dicating them. For initance, you fell me an eftate for 10,000/. and 
it is ftipulated by the contrad that I lhall pay thC money in your 
difeharge tO a third perfon, who is your creditor to that amount. 

Sometinies the perfon to whom I dirc^ a payment to be made is 
hot my creditor, but is to receive the money for trie as my man- 


(«) SantimuB : cre^iionc tAtomm 8s curatorum cuoi omnis procedente caiilela, licere 
de&itoribui pupiliorum vcl adoicorum ad eos folutionem fafcere : ha lanien uc prius fententii 
judicialis fine omni damnn telebi-ata hoc permiferit : quo fubfccuto, fi et judex [hoc] pro* 
nunt’averits & debitor perfolverit : requitui* huju$ modi caufaih plenifiimafecuritiUi ucnbmo 
in poftertim in'quirtetur \ nonenim debet quod rite, & fecunduin legeg ab initio addm eft^ 
aiioeventtirefafeitari. Non auteih hanc legem extendiihui etiam ih hit folutionillusp quiB 
Vcl ex redicibtts, vel ex penfionibua, vel aliit hujufmodi caufii pupillo, eel adulto accedunts 
l^d fi ektr incus debitor ex feencratitia foifitan cautione, vel aliis fiihilibiis cdufis folii* 
tionem, facere & fe liberare defiderat : tunc eniln cam fubtilititcm oblervari ceniemus* 

{h) In Dag/iy v. ^^tferry, i P, IPiwi, 185* 1 jSbr, 300, it was ruled that payment 
tot father of a legacy left to hii foa vraa ho difeharge, although there were ftroog circum* 
nances of acquiefbence, after the foh’i' coming of age ^ but where a legacy was given to • 
iFather, to Be divided between himfelf and his family, this wai held to auihorlae a paygBWit 
io the father. Copper v. Tbomton^ 3 Bro. Ch, 96. 

(c) Filius familias patre invito debitorem cjus liberare non poteft. 

(<f) Cum iharitum tuum a dehitoribua tuiiminorii eigint! ^uinque atinif coalRtUtfili 
Oclut ex caufa tibi dehiti aliquti accepifie quaiidtatesy nec tamen te confenfum accoifio* 
daficy fi gnificci nullum tibi priijiidlciom potnlt fieri fiifi fiiflam fifimioiiim poft nunoceA 
KUtcttiaumitcetis, 

Z 3 -datary. 
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datafy^ or as my donatary if I intended to give it to him* It Is 
fttch who are properly defignated by the Ronum jurifts> adjtRi fo^ 
‘ lutioms gratia. 

The indication may be even made for a didTercnt things 
to be paid to the peifon indicated from that due to the 
creditor ; as if I give you a right to feed your iheep in my fieldi 
previded you pay the fum of thirty iivres to me in my domicil ; or a 
load of wood of the lame value to my tenant, at fuch a place. In 
this cafe, the payment of the wood to my tenant liberates you 
from die thirty Iivres which you owed to me. L. 34. {a) ^ 2. jf. de 
Solut. L. 141. {h) ^ ff. de Verb. Oblig. 

The (urn appointed to be paid by the contrail to a 
third perfon may be lels than the debtor is obliged to pay 
to the creditor. 

Hence arifes the queftion agitated in law 98. (e) ^ ff. de Solut. 
Whether the payment of fuch fmallcr fum to the third perfon 
liberates the debtor entirely, or only to that extent ? The intention 
of the parties mufl: be inferred from circumllances ; but uniefs the 
contrary evidently appears, the prefumption is that the intention 
of the parties was, that the payment of this lefs fum to the perfon 
indicated fhould only liberate the debtor to the extent of that 
fum. 

_ _ _ An appointment may be made to pay to a third perfon, 

^ ^ ^ at a diflerent time and place from thole agreed upon for 
payment to the creditor. 

For inftance. I may agree that you pay me a fum in my domicil 
at Orleans, or to my banker at Paris ; fo I may agree that you 
lhall pay me fuch a fum either to myfelf, at the time of a certain 
fair, or to fuch a perfon after the fair ; vice verfa, I may agree, that 
you lhall pay me fuch a fum either to myfelf, at the time of the 


(a) Stipulatttt fum dicm mh\ 0ut homnm Tmo ian : A homo Titio datus fuilfet} 
promiflbr ■ mr liberator \ et antequain homo daretur, ego decern peterc polTum. 

(^) Cum mi/d aut Tuio ftipuior^ dicitur alUm quidem rem in perfonam meam, aliam in 
TitU defignari non puiTe ; vcluti mihi decern aot Titio hominem, fi vero Titio ea fu- 
loU Btf qu<e in ejua perfona deiignata fuciit | licet ipfo jure non Jiberttur promiiroTj per 
escepcionem tUM defendi poiSt. 

(c) Qui ftipolttus Jihi aut Tithf fi hoe diei^ fi Titio non folverist dan fibi : videtur 
cooditionaliter fiipoUrl. Et ideo etitm fic fada fiipuUjdone, mxhi oiccMt avt 
iqjoE Titio sari f Qpinque Titio folutis» liberabitur reui a ftipulatore. Quod ita pottfi 
•dmitti^ fi hoc ipfom exprcQim agebatur» vt quail psna adjedla fit in perfona filpulaaiis, fi 
Titio foltttum non efiet. At ubi fimpliciter Jhi uut 7ttio ftipulatur, folutionii tantum 
ctuft idbibetnr Titius } et ideo qubque ci folotis, remanebunt rcliqua qninque in obli- 
gacione. Contra fi mihi qainqoei iili decern fiipuiatui fim $ qninque Titio folutis, non 
facitcoDceptio ilip«4aM*f utame libeictur, porro fi dgeem felveriti non qninque re^ 
petetg ied mihi per maadaid n^ioncm decern debebuntur. 

fair, 
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fair, or to another perfon before that time. L. 98. {a) § 4 6. 

f. de Solut. L. 141. (i) ^ 6 . de Verb. Qblig. 

The indication of paying to a third perfon may depend 
^ ^ ^ ^ upon a condition, although the obligation itfelf is pure 
and (imple ; but if the obligation itfelf depended upon a condition, 
the indication, though it were made purely and fimply, or upon a 
different condition, would necelTarily depend upon the fame con- 
dition as the obligation ; for a payment can only be made to the 
perfon indicated, where fomething is due, and nothing can be due 
if the obligation is contrafked upon a condition which does not 
fubfift. L. I41. ( 057 ^ Verb. Oblig. 

It is otherwife with refpeft to a term for payment ; as the pay- 
ment may be effe£Hvcly made within the term, an indication to pay 
to a third perfon is not neceffarily fubjefl: to the term allowed for 
payment to myfelf 5 therefore, I may agree to permit my debtor to 
pay to a third perfon, provided it is paid within a month ; ah hough 
I give him two months for a payment to myfelf, d. i. 98. § 4. 

- The payment is efFeflively made to the perfon indi- 
^ ^ cated not only by the debtor himfelf, but by any other 
on his behalf. X. 59. {d) verf. isf fi a jilioff. de Solut. 


(4) MtAi dare decern aut 7i*w cahndity nr-A fuh conditiwe^ aut m'jht calendis yanua- 
rlisf Tkio FcUruarlis, ut*i liter rtipulor. Quod fi mihi cetirnSs Februariisy Titlo calendis ya- 
nuarvs\ pnted dubitari. Sed reOius diciiur tjiiliter flipulaium; nam cum in diem fic ea 
ijuoque obligatio, etu<m niilii f Ivi poteft ante Fvbiuarias ; igitur et iLi fulvi puterit* 

Mihi Romee aut Efbeji Titioy dari ilipulor, an ibivciido Ticio. Ephefi a me liberetur, 
-videamus t Nam ii diverfi func ur julianus putar, diverfa res eH* Tt-d cum praeralec 
caufa dandl liberacur : iebrraretur enim et fi rnim Stichum i/li Famp/iilum dari UipuIatusclTefn 
ct Titio Pamphiliim foiviHeC. At uUi merum tadtum ftipulur, puta injulam in mee Join 
adiJUariaut in Titii lQca\ nunqui.i li in Titii loco Kdilicet, non contingat liberatio ; nemo 
enim dixit fadlo pro fadlu f duto liberationem coiitingere ? Sed verius e(t liberationem con- 
tingere : quia non f.dtum pro fadlo foivere videtur, fed eleeVio promillbris compietur. 

(^) Tempora vero div-rfa deitgnari pofle, vduti j mihj kalkndis Janvariis aut 
Tjtxo XALKNDis Febxuarxxs f Imo etiam citerioiem diem in Titii perfonam conferri 
poiVe : veiuti MiHi KALENDis Feeruarxis, Titio xacent^is Januarxxs? Quo 
cafucalem elTe flipuiationem intelUgemus, si Titio kalenpis Jamuariii mom dx» 

EERIB, MIHI KALENDIS FeBRUARIXS DARE SPOMDES ? 

(c) Sed rurfus mihi quidem pure, aut Titio fub condiiione flipulari poiTum. Contra 
veto, fi mihi^fub condicionc, aut Titio pme : inuiilis erit toia iUpuiatio, niii in meam 
perfonam conditio extiterit, fcilicei [quia] nifi, quod ad me, rem acceperit obligation 
adjedlio nihil poteft valere. Hue tamen ica demutn tradlari poteft, 11 evidenter apparet 
pure Titii per funa adjeAa. Alioquin cum ftipulor sx navis ex Africa venerit, 
MIHI AUT Txixo DARI spoNDEs ? Titu quoqut pcrfuna fub cadem conditions adjicl 
videtur. 

£x hoc apparet it divetfa conditio in meam perfonam, (nverfa in Titii, poiita fit, nec in 
meam perfonam extiterit condtiio, totam (lipulatiunem nullius momenti futuram : extanta 
vero mea cooditione, fi quidem I'itii quoque conditio extiterit, puceric vel Titio folvl : fi 
vero in iliius perfona defecerit, quafi non adje^ua habebitor. 

yd) Et fi a filio familial mihi aut Titio ftipulatas fim j patrem poife Titio folvere quod 
in peculio eft : icilicet fi fuo non filii nomine folvere veiit dum enim adjefto folvitur, ?nibl 
folvi videtur. £c idco fi indebitum adjedlo folotum fit, ftipolatori pofle condicl Jofianui 
putatj ttt nihil interfit jubeam [te] Titio folvere, an ab initio ftipvlatio ita concapta fiu 
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f 4Z6 1 make as valid a pay- 

ment to the petipn indicated, as to the creditor, is tranf- 
Mtflable to the heirs of the debtor ; they have this right, eycn if 
tt^ntion bf it had not been made in the new title which they have 
pafled } for it is never pref^ed that a new title was intended to. 
Vary from the original title. 

r g ^ Hegujarly, the payment can only be made ^o the per- 
fon adlually indicated by the contra£l, and not to his 
heirs, or other rcprcfcntatiycs. L. 55. {a) ff. Fert^ OUig, i. 2u 
(^) ff* Solut* 

Neverthelefsji yirherc the feller appoints a purchafer by the con- 
ttad of fale to pay the price to one of his creditors, the payment 
tnay be effectively made, not only to the creditor himfelf, but to his 
heirs, and others fucceeding to his rights. The reafon is, that in 
fuch indication, it is not fo much the perfon indicated, as his 
quality of creditor that is conlidered, in confequence of the in- 
tereft which the feller has in the credit being difeharged, and of 
that which the purchafer has to be fubroga^d to the rights and 
hypothecations of the creditor. 

P gg - A payment to the perfon indicated ceafes to be valid, 
when he has changed his ftate. Therefore, if tlie perfon 
Indicated by the contraCl has afterwards ceafed to Iiave a civil ex- 
ijftence, I cannot make a valid payment to him. L. 38. (r) de Solut. 
•Ithougfa the creditor could have indicated to me a perfon wlio at 
the time of the cohtrad: was civilly dead; and it is in this fenfc that 
the law 95. (d) § 6. d. /. which appears to decide the contrary, 
Ought to be taken, [v, Cujas^ in Comment, ad Papin ad h. L.) The 
TOafon of this difference is, that it may be prefumed that the cre-\ 
4itor would not have chofen the payment to. be made to fuch per- 
fon, if he had forefeen that he was to lofe his civil exiftence. But 
if, at the time of the contraCi, he had loft it, and the credi- 
tor knew that he had done fo, the aiTent of the creditor, that 
the payment (ball be made into his hands, notwithftanding he does 
fiot enjoy a civil fta^, cannot admit of any doubt. 

Cum quis siBi AUT Titio DARI ftipuUtus eft| foU Titio, non etiam fuccelTo- 
Hbtts ejttt ttOi foWitur. 

(i) Si ftipi^atui fim mimi aot Titio uarTj S TjcIus decrlTerjt, heredi ejus foWere 
aao poteria. 

{e) Cum quit Hbi aut Titlo dari ftipulatus St ; magis eflfe ait, ut ita demam reOe 
Titio folfi diceodam fit, fi in eodem fiatu maneat, quo fuit cum filpulatio interponeretur : 
^terum five in adoptionem five in exilium icrit, vel aqua & igni ei interdiOum, vel fervus 
Mas fit; son reeled folvi dicendum, Ucite enim ioefie htoc conventio ftipulationi 
videtur, fi in cadem caufa fflaneaC. 

Xd) UfamfruOummidi M/Ti/iit ftlpulatut furo : Thip caplte diminuto, facultat 
fbiVtndi Titio son intortedhs qui«& fic ftipolail pofifumus, wihi aut Titio, ev« 
JKAmS filllfUTOa BlLlT, PARI ? 
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The fame may be faid of a perfon of whom an indication has been 
madcj and who afterwards becomes an interdi£l, or fubje£); to the 
power of a hufband, or a bankrupt. In all thefe cafeS) Ae creditor 
cannot make a valid payment, the prefumption being, that if thefe 
accidents were forefeen, fuch perfon would not have been in- 
dicated. 

r .0 ^ A perfon to whom the creditor has indicated the pay- 

^ ment to be made by the agreement itfelf, is very dif- 
ferent from one who has merely an authority from the creditor to 
receive. The power of paying to a perfon having a (imple au- 
thority ceafes by a revocation of the authority notified to the 
debtor, which the creditor may make at pleafure. The reafon is^ 
that fuch ^a right of payment being founded merely upon the pro- 
curation of the creditor, which,, like every other procuration, is 
revocable, it follows, that as the procuration is determined by the 
revocation, the right founded upon it muKl determine alfo. 

On the contrary, the right of paying to the perfon indicated by 
the agreement being founded upon the agreement itfelf, of which 
it conftitutes a part, and which cannot be derogated from, but by 
mutual confent, the creditor cannot deprive the debtor of it, and 
the debtor, notwithftanding any prohibition of the creditor, may 
according to the law of the agreement, pay to the perfon indicated : 
this is laid down by the law 12. {a) 5 3. and law io6.{b)jf. de 
Solut. 

Neverthelefs, if the creditor alleges that he has reafons for ob- 
jecting to the payment being made to this perfon indicated by the 
contraft, and the debtor has no intereft in paying to that perfon, 
rather than to the creditor himfelf, or any other indicated by him^ 
in lieu of the perfon indicated by the contradf ; to infiil upon pay* 
ing to the perfon indicated would be a degree of ill-humour and 
anreafonabic obftinacy on the part of the debtor, which juftice mull 
difapprove. 

r ^ Rowan law, the power of paying to the perfon 

indicated by the agreement, ceafed, when upon the de* 
mand of the creditor, there intervened a litis contflatio. i. 57. if) 
§ I. This being only founded upon a fubtilty, I do not think it 
ought to be followed in our law, 

( 4 ) AHi caufa eft, ft mihl proponas ftipylatum aliquem fibi, aut Title, hie eniin tti 
prohibeat me Titio folvcrc, folveodo tamen liberabor ^ quia certaro cooditiooem babul t 
ftipulatio, quam immutaie non potuit flipulator. 

(^) Allud eft, jure ftipulacionb Titio folvi pofle j tliud poftea permiiTu meo id con« 
tingere. Nam cui jure ftipulationis rt&t Toiviiur, ei eiiam prohibente me redte folvi pocefts 
CUi vero aJUi permifero folvi, ci non ied>e folvitur, ft priufquam folveretur, denuocia- 
verim promifluri., ne ei folveretyr. , 

(t) Item 6 Mini avt Titio ftipulatut fuero dari, deindc petatt, amplius Titio folvi 
ion poteft, quamrii ante lium contafiatafn puffit. 

Z 4 There 



344 Performance of Obligation;. CP* 

C 49 ^ 1 There is no doubt but that a payment of part of the 
debt to the creditor himfelf does not deftroy the power 
of paying the remainder to the perfon indicated. L. 71. (<?) 
Solut. 


§ V- Ift nuhat Manner may a Payment to a Perfon^ nvho has neither 
Ponuer nor ^tality to receive^ he rendered imlidF 

£ . - A payment to a perfon who has neither quality nor 

power to receive, becomes valid, 

I ft. By a fubfequcnt ratification and approbation by the creditor, 
L. 12. {b) J4. Solut. Z. 12. (r) cod. d. t. L. 24. 
de Neg. Geji. 

Ratifications, having a retrofpe£live cfte£t, according to the rule 
ratihahitio mandato comparatur^ d.L.iZ. § 4. the payment is regarded 
as valid from the time of making it. Therefore, if a perfon engages 
as furety for my debtor, w^ith a condition that his engagement fhall 
continue no longer than the firft of January^ 
which time helhall be, pleno jure^ diichargad and acquitted ; the 
payment by him in the courfe of the year 1749^ to a perfon who 
had no power from me, will be valid, and he will have no right to 
demand a repetition, although I did not ratify the payment till 
175Q, the time in which be w'ould have ceafed being my debtor, if 
he had not paid 5 for by the retrofpedivc efFefl: of my ratification^ 
tlie payment becomes valid, from the day on which it was made ; 
and it was made at a time when his obligation fubfifted. Z. 71. [e) 
dc Sohit. 

. Upon the fame principle, if I ow^’c a. hundred pounds to Peter 
and Paul, as creditors in folido (/), and I pay that fum in the firll 
place to a perfon who receives it for Peter, without any power fron\ 
him, and afterwards pay it a fecond time to Paul, die validity of 

{a) Cum decern mihi ;.ut Tiiio dari (lipulatus, qifinijue acclplam ^ rcllquum prorriinbr 
rc£te Titio di*blt. 

{b) Sed etfi non vero procurator! folvam> ratum autem habeat dominus, ouod folutum 
eft : liberatk) contingit, rati enim habitio mandato compar^tur. « 

(r) Inviro vel ignorance Cre^liicre quj folvic alii^ fe non liberal c^iigadopc;. Quo^ Cl 
hoc, irel mandante, vel ratum habente co fccerit, non minus liberatiomm confequicur, 
quam fi eidem creditor! folviflet. 

{d) Si fego ] bac mente pecuniam procurator! dem, ut ea ipfa creditoris Arret ; pro- 
prietas quidem per procuratorem non adquiritur, poteft tjunen creditor, ethm inv'ro me, 
ratum habe;)do, pecuniam fuum facere ; quia procurator in recipiendo creditoris duntaxat 
negotium gcirit } & idea creditoris ra.ihabttiune liberor. 

(e) Si Adejonbr procurator! crediroris (oivic & creditor poft tempus, quo llberari fide- 
JuiTor poterit, ratum habuit: tamen quia fidejutfor, cum adbuc ex caufa AdejulTionis 
teneietur, foWit, nec repetere potefl, nec minus agere adverfus reum mandati poteA, quana 
. 6 turn prjefenti dediiTet. 

(/) As to the nature of obligations in fdido among fcvecal creditors, v. ante n. 

the 
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the payment made to Bead depend upon Prfw's ratification} 
the firft payment will be valid, if ratified by Prfw} the fecond 
void, as being the payment of a debt already difeharged ; if ^eter 
does not ratify the firft, it tnll be vmd, and the fecond good. 
L. 58. (a) § i^ff- i- 1 . 

_ - The fecond cafe in which a payment to a perTdn who 

1. 4J/0 J ^ quality to receive becomes good, is, when the 

payment has eventually turned to the profit of the creditor, L. 28 . 
(^) L. 34. (r) ig.de So/ut. As if it had ferved tq liberate him from 
a debt. (</) L. 66. {e) v.fed exceptteme,ff. d.t. 

The third cafe is, if the perfon to whom payment has been 
made, becomes heir, or has fucceeded to any other title of the 
creditor. L. 96. (/) J 4. d. U 


ARTICLE III. 

What ought to be paidf how, and in what State. 

$ I. Can one Thing be paid for another? 

_ - Regularly, a payment can only be made of the thing 

^ due j and a debtor cannot oblige his creditor to accept of 

any other thing, in lieu of what he owes him. L. 16. (g) cod. 
de SoJut. 

By the Novel 4, ch. 3, a debtor, who has neither money, nor 
goods by which money may be raifed, may oblige his creditor to 

(/i) £t duo rfti ftipulandi funt, quorum alterlus abfentls procuntori datum fntequam 
is latu.nn liabetet, interim alteii folutum eft, in pendeoti eft polterior foiutio, «c prior* • 
Qnipju; incertum eft, debitum an indebitum exegerit. 

{it) Drbiiorcs folvendo ei, qui pro tutore negotia gerit, libenntur ft pecunU in itm 
pupiili pervenic. 

(c) prsedo id, quod 4 debitoribus hereditariis exigent, petenti heredltatem reftitoott j 
debitores iiherabuntur. 

id) In Enfland, this dec) (ion vould not be allowed* Under many circumftanees, a 
ratification woqld be prefumed, which would bring the cafe to the preceding point $ but 
my debtor ha| not a right againlt my will to difeharge himfelf by t payment to my 
creattor. 

(«) Si pupiili debitor, jubente eo fine tutoris aud^orirate peenniam creditor! ejus nume* 
ravit: pupiilum quidem a creoiture liberat, fed ipfe miner obiigatui ; fed cxceptione fe 
tueri poted . Si autem debitor pupiili non fuerat, nec pupillo condicere poteft, qui ftne 
tuioris audloricate non ooligaiur uec creditore, cum quo alterius jufTucontrazit : fed pu- 
piilus in quantum hicupletior fadkas eft, utpote debico liberatur, utili aAi -ne teoebltur* 

(/) Cum infiicutu:’ deliberaret, fubftiiuto pecunia pererrorem ibluueft; ad cum he* 
reditate poltea devolma, caufa oondidUonis evanefeit j quae ratio fade ut obligaUo debit! 
folvatur. 

(g) Eumj a quo mutuam furopfifti pecuniam, in foluton nolentem fttfcipcK noi&ea 
debicorh cui, compelli jurii ratio non permittit, 

receiYc 
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receive eftates upon a valuation to be madC} unlefs the creditor 
prefers nndi^g a purchafer {a). 

r doc 1 debtor is not only without any right of obliging 

his creditor to receive any thing different from what is 
due, as a payment, but even if the creditor, by miftake, receives 
feme other thing, upon a fuppofition of that being the thing which 
is actually due, tlie payment would not be valid, and the creditor 
may, upon offering to return what he has fo received, demand what 
is really due* This is decided by Paulusy in /. 50, f quum aurum. 
iihi promiftjfem tibi ignoi^anti quaji aurum ss Jolverem non liberabor. 

If the creditor confents to receive any other thing in difeharge of 
what was di^e to him, it is doubtlefs a valid payment {b)y L. 17* 
(r). cod^ de SoluU unlefs there was a right of reflitution agamit this^ 
payment, in the cafe of infufficiency in value (Ifton) on account of 
the minority of the creditor, who may have imprudently given his. 
confent, or on account of fraud, &c«. L. 26^ {d) ff. de lib. leg. 

- , - The debtor may oblige the creditor to receive feme 

; ^ other thing, when there is an exprefs power for the pur-, 

pofc, whether by the original contra^, or by a fubfecpient agree- 


(4J But this Is not obferved in France. 

( 4 ) In Finmtt cafe, 5 Gs. X17, an adMon of debt was btooght upon an obligation of 
X6/. with cooditioa to pay 8/« xof. on the nth of 1600. The defendant 

' pleaded that he, at the inftance of the piaiociff before the day, Oehber^ paid th^ 

plaintifif 5/. which he accepted in full fatiifa^fion of the S/. xoi. And^er tutam curiam^ 
the payment of a lefs fum at the day in fatisfa^inn of a greater, cannot be a fatisfadioa 
far the whole j for by. no polTibility can a fmaiier fiiis be a fatisfadtton for a larger ; hut 
the gift of a horfe or a robe, dec. xn fatisfaditon, is good ; fqr it fhail be intended that the 
horfe, dsc. was more beneficial to the plaintiff, oibirwife he would not accept it infaris- 
faiftion ; but when an entire futn is due, the acceptance of part of it cannot by any intend- 
9ltnt be a fatisfadion. But in the cafe at bar, k was refolied, that the payment and 
acceptance of part before the day, in fatisfaCUon of the whole, wbl be a good fatisfaflion, 
in refpeA of the circufflftance of time, for perhaps a part before the d;|y may be more be- 
i^eficia) than Uie whole at the day, and the value of the fatiaudion i» not material So if 
1 am bound in id to pay you loA at fFeJtimnfterp and you requeft me at the day to pay 
5/. at York, and are willing to receive it in full fatisfadion, it is a good faiistadion for the 
whole, for the expence of paying at York j$ fuflicient. But the plaintiff had judgsnant, 
heeaufe the defendant did not plead that he had paid in fatisfadion, but only that the 
pliiottff bad received in fatisfaflion ; and the payment U always to be diredled by him who 
shakes it, and not by him who accepts it. 

(r) Maoi$efti juris eft, tarn alio pro debitore folyeoti, quam rebus pro numerata pecuoia. 
cenfentiente creditore datis, toil! obligationem. 

(d) Tutor dccedens aliia herediboy feriptis, pupiUo fuo, cujui totelam geffit, tertians, 
partem bonorum dari vnluit, / AtreMut Juts tutelae caufa iontrov*^fiam nonfeterit, Jed eo 
sundne emms Oberaverit: pupillus legatum prwtulit Sc poftea nihilomious petit quicquid ex 
diftrai&ioneaUav^ caufaad totorem fuum ex tuula perveneric. Vluiero an verbis teftamenti 
oh hi* exadikmibus exc^udatur ? Refpondit, fi, priulqaam condition! pareret, fidei com* 
miffum percipiflet, Se pergeret petere id in quo contra conditioneip fsceret, doli roaii cxcep- 
^onem obftattti;am$ oiil paratuseftet, quod ex caula didcicOQ^plfil. percepiffet, reddere| 
cl ctatii beaeficioiadulscndum 


meat 
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ment entered into with the creditor. L. 57. {a) L. 96. {h) J 

Solutm 

By the Roman hyr, this power ceafedi when upon the demand 
of the creditor there intervened a Jins contefis^ d* L 5 7 ..This I think 
ihould not be followed in our laws. 

P - Thefc agreements for paying any thing elfe in lieu of 
^ what is ducj are always prefumed to be made in favour 
pf the debtor j therefore, the debtor has always a right to pay the 
thing which is adually dij^e, and die creditor cannpt demand any 
thing elfe. 

Therefore, if by a contraft; of marriage a hufband receives z 
certain portion, for fccurity of which he obliges particular lands^ 
and it is faid that, after the difl^lution of the marriage, the wife 
ihall receive them in difeharge of her portion, this agreement does 
not prevent the huiband or his heirs retaining the lands, upon of- 
fering the amount of the portion. Z. 45. {c)jf* do $o/uU 

For the fame reafon, if I have let a vineyard for the yearly 
fum of 500/. payable in the wines pf the vintage, the liberty of 
paying in wines is deemed to be allowed in favour of the tenant ; 
and I could not oblige him to give me wines, if he offers to pay me 
his rent in money. 

But if a different thing had been paid in lieu of what was due, 
and adtually confumed, the debtor could have no right of repetition 
ppon offering to pay the fum which was due. jL, 10. (d) L. 24. (f) 
de Solut, 


§ 11 . Is the Creditor bound to receive •ivhat is due in Parcels r 

P ^ - Although a debt be divifible, if it is not a£tually di« 
^ ^ vided, the creditor is not obliged to receive what is due to 

him in parts. 

(tf) Si quis iiipul^'us fuerit decem in tnelle ; folvi quidem mel poteftt aipteqaam ex 
pulatu agatur : (ed fi mel a£luin At, qc pciiu dccem fuerint, amplitti mei folvi jioa 
poteft. • 

(^) Soror qui legqtum ab berede fratre debebatur, poft mptam ligati quiellionera tranfe* 
git, ttt nomine debitoris contenta legatum non petrrec $ placuit, quamvis nulla deJegatiS 
fi^a, neque liberatio fecuta eflet, Camen oominis periculum ad earn pertiaeie. itaque & 
kgatum contra placitu^m peteccC, exceptionem padtt non inutiliter opponi. 

(f) Cillippo refpondit. Qjiamvia itipulanci uxori wir fpopondeiiti diremptn mttrimogm 
frgtdia^ doti crant obligataf in JMum dart : tamen iatls elk, offerri dotis quanCU 
tatem. 

SucceSbreB ejus, qui majo^ Tigintiquinquc enniB in, fclntum pro del^ito joieiBsa* 
Cipia dedit, haec revocare non poiTe, conftac. 

(c) Cum pro pecunja quam [mutuoj acceperas, fecundum placitum Evandfo te fun j u a i 
dediiie profitearii : ejus induflriam, vel eveotum meliorem tibi non ipii ptodcfle, coatrs* 
liqm non poftnlacurus, Ci minoris diftraxilTet, non jufte petis. 

It 
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It is upon this principle that ModefinuSi in the law 41. (a) J 
ff* de Ufur. decidesj that unlefs there is a claufe in the contra£l» 
that the debtor may pay by parcels, a tender of a part does not 
prevent the courfe of intereft even as to that part. This decifion 
clearly fuppofes the principle, that a creditor is not obliged to re- 
ceive what is due to him by parcels j if he were fo obliged, and the 
configiiation were valid, the intereft would ceafe from that time 
for when a debt is acquitted in part, the intereft only runs upon 
the remainder. This is decided by the law 4. (^) Cod. de Comp, j 
and good fenfe alone is fufEcient to eftablifti it. 

It may be faid, what intereft can a creditor have in refufing his 
debtor the convenience of difeharging his debt by parcels ? The 
anfwer is, that a perfon has an intereft in receiving at once a grofs 
fum for the purpofes of his bufinefs, rather than feveral fmall fums 
at different times, which are imperceptibly confumed as they come 
in. BeGdes, it is inconvenl nt for the creditor to keep an account 
of theft fmall fums, and make a calculation of them. Dumoutin, ts\ 
de div. indiv. P. 2. n. 14. 

It is even not fuflicient to offtr the whole principal, when it car- 
ries intereft, the creditor is not obliged to receive it, without having 
at the fame time all the intereft which is due upon it. 
r AOQ 1 feveral perfons have become fureties for a 

flebtor, although they have among themfelves the beneilt 
of divifion (r), yet if the creditor does not proceed againft them 
for the payments they cannot fcparatcly oblige him to receive tlwr. 
payment in part. 

The reafon is, that the debt, to which feveral fureties have ac- 
ceded, is not plem jure divided among them, they have only an 
exception, by which they arc entitled to a decree for the divifion of 
the debt ; it is when they are proceeded againft for payment, and 
are all fblvent, that this exception may be propofed j the debtj 
until that time, being undivided, it follows, that the creditor cannot 
be obliged to receive it in part. 

{a) Tutor condemnatus per appellAionem traxerU esfccotioacm fententls : Hrrennius 
Modeftinus refpondit, eum qui de appellaUonr cognovit, po.uirTp, fi fruftratoriam morandi 
Vaufa oppellationein interpofitam animadverieiet, etiam de ufuria noedii tf mporis eum coo- 
demnare. Lucius Titiu , cum centum, #e ufuras aliquanti ti mporis deberet, roinojcm po- 
coniam, quam debtbat, obfignavit. Qjiaero, an Thio preunic, quamobCgnavit, ulurje 
pneflare non debeat? Modeftinus refpondic, fi non hac lege mutua pccunia data eft, uft 
Setrtf Of portkmUtim [qu 9 d acceptum eft] ixfaherti non retardari codus debiti ufurarm 
pneftadonem, fi cam creditor pararus efiet totum fuicipero, debitor, qui in exiblotione 
totius ceflabat, folam partem depofuit. 

(*) Si conftat pecuniam invicem debcrl : ipfo jure pro foluto compenfatlonem haberi 
•portet ea co tempore, ex quo ab utraque parte Oebetur, utique quoad concurrentes quan- 
Utates, durqoe foliusi quod ampliut apud alterum eft, uform debeacur, fi modo peddo 
fobfiftit. 

(d) Vide fupra, n. 4x5. 


A judicial 
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A judicial demand for the creditor to receive his part, by a 
furety againft whom no procefs has been inftituted, or to difcharge 
him from the obligation, cannot be fupported, however long a time 
may have elapfed fince entering into his obligation; for the furety is 
only entitled to the a 5 iio mandati^ to be difcharged from his under** 
taking, and this againft the principal debtor, for whom he has en« 
gaged, and not againft the creditor. 

Such a demand cannot be fuftained, even if the furety fliould 
allege that the principal debtor and the co-furetles, although yet 
folvent, began to be in precarious circumftances, and that he ougl^t 
not to fuffer from the creditor’s neglefting to proceed againft them; 
the only recourfe which the furety has is to pay the whole debt, and * 
to procure fubrogation of the rights and adlions of the creditor. 
DumouHni ir. cl. cliv. ^ indiv. P. 2. n. 54, 55, 56. 

Dumoidin^ n. 57. goes further : Although the obligation of the 
fureties fliould be plena jure divided amongft them, as, if three 
perfons became fureties for a debtor, each for a third part, he 
thinks that even in this cafe, the furety who is not proceeded 
againft for payment, cannot oblige the creditor to receive the pay- 
ment of his third part, bccaufe, fays he, the obligation of fureties 
ought not indiredlly to impair the principal obligation, and render 
it payable in parcels before it is adiually divided.^' 

I think Dumoulin goes too far; for as this furety is only obliged 
for a third part, he ought to have the power of liberating himfelf, 
by paying that third part, which is all that he owes, it being per- 
mitted to every debtor to liberate himfelf, upon offering every thing 
that he owes. I even think that the principal debtor, who cannot 
in his own name pay in parcels, may pay for one of the fureties the 
third which that furety owes. The debtor having an inteicft in 
paying for this furety, to difcharge himfelf from the indemnity 
which he is bound to give, the creditor cannot refufe fuch pay- 
ment. Diimoulmy ibid. n. jo, agrees that this is the general opinion 
of the doctors, though he is of a different one himfelf. 

[ 5^0 3 ^ creditor cannot be obliged to receive 

Jiis debt by p?irccls, provided the debt is yet undivided, 
is fubje£t to exceptions ; firft, W’hcn there is a claufe in the 
traft, that the debt fhall be divided into a certain number of pay- 
ments ; as, into two, or three payments, or wdien, in confideration 
of the poverty of the debtor, the judge direds it by a fentence of 
condemnation ; the creditor is in all thefe cafes bound to conform 
to what is preferibed by the agreement, or by the fentence. 

When it is not exprefled what fliall be the amount of each pay- 
ment, it fliould be underftood that all the payments fliould be equal. 
For inftance, if I am bound to pay a tlioufand pounds in four 

payments. 
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paymcntt, each payment rtiuft be a fourth of that fum, neither 
more nor Icfs ; except that I may make fcvcral payments at once^ 
by paying the half or three-fourths of the fum. 

When the agreement imports, that the payhaent Ihall be made 
in two different places conjun£lIy, as at tny houfe at Orleans^ aNli 
iny banker’s at Paris , this claufc means that a moiety (hall be paid 
in each place \ if the particle is disjUndtive, as at Paris or Orleans^ 
the creditor is only bound to receive the money in one payment^ 
at which of the places the debtor thinks proper. 

- - Our rule is fubjed to a feebnd exception, when there 

^ is a difpute ebneernirig the quantity that is due ; as, if 

1 ftate an account by which I make myfelf debtor of a certain fum^ 
and the creditor infiits that the balance amounts to a greater fum^ 
the law 31. ip) ff* de Reb. Cred. directs that in this cafe the cre- 
ditor fliall be obliged to receive the admitted balance without pre- 
judice to the remainder, which (hall be fubjeft to the decifion of 
the conteft. This decifion being very equitable, it is in the difc 
cretion olF the judge to admit fuch provifional payment^ when the 
debtor requires it. 

r - The rule is fubjeft to a third exception, in tlie cafe of 

^ compenfation, (fet off,) for a creditot is obliged to admit 
a compenfation, of ivhat is due from him to his debtor as far as it 
goes, although it be lefs than what is due to hlmfelf. 

- , • A perfori who is creditor of another for different debts, 

r roa 1 * 

^ ^ is obliged to receive a payment offered by the debtor of 
any one, although he does not offer the payment of the others at 
the fame time (i). 

For the fame reafon, a debtor of fevcral years rent may oblige 
the creditor to receive the payment for one year, although he does 
not offer him the payment of the others at the fame time ; for all 
sihe arrears are fo many different debts ; the creditor, however can- 
not be obliged to receive the laft year’s payment before the firft, 
ne rationes ejtss conturbentur. Dutnoulirty ibid. n. 44. 

According to this principle, Dumoulin^ ibid, decided, that the 
holder of an eftate, who is fubje£b to lofe his right in it, by non- 
payment of a rent charge for three years, may avoid fUch penalty, 

(«} Cum fiiadoi vel homo per condifllonem pet'itui eiTet, puto, hoc Sos jure uti, ut 
poft judicium acceptum catofa omnia reSituenda fit: id eft, omne, quod btbiturui eiTet 
aftor, filitiicfmtaftMito tempore folutus fuifiet. 

(^) I conceive that thii point would » according to die law of Englaniy admit ofdiftiot* 
tjoniS where goods had bedo purchdfedat feveral times, the coofolidated amount would 
conftitute an entire debt ; but if a tenant tendered hii rent^ or a debtor the money due 06 
the condition ofa bond, the tender could not be refufed, and a diftrefs made for ihe tent; 
nranaaion fuftaioed oa the bondoafCWuaC ofeof dacOhntatd debt, aVt btiOji ia* 
sIbM ia tbs tsadert 

a 6$ 
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on ofiering the payment of one year^ before' the expiration of the 

third. 

§ IIL Ift Hvhat iHanner tndy the Things •which is due^ be paid f 

- - The payment of a thing can only be made by tran& 
^ ferring to the creditor the ixtevocable propertjr of it, 

non videntur data qua eo tempore quo dantur^ accipientis non fiunU 
L* 167.^. de Reg. Jur. 

Hence it follows, as has already been obferved in Art* I. that 
the payment of a thing is not valid, when it does not belong to 
the perfon who gives it in payment, without the confent of the real 
proprietor. 

Neverthelcfs, fuch payment may afterwards become valid, if the 
creditor who receives it becomes proprietor, by enjoying the thing 
fo as to acquire a preferiptive title, or when he can no longer ap- 
prehend an eviction ; as where the perfon giving it has become foie 
heir of the proprietor, or where the thing is no longer in exiftence, 
or has been bond jide^ confumed by the creditor who received it. 
L. 60. (a)L. 78. (^) L. 94. (c) § 2.^. de Solut. 

The reafon is, that in thefe cafes, the fubfequent occurrences fup- 
ply what was originally wanting to complete the payment, as the 
creditor thereby acquires either the property of the thing which he 
has received in payment, or fomething equivalent to it. 

P - But where the creditor receives his own* property by 
miftake, the payment made to him is fo null, that it can 
never become valid \ for he can never be fuppofcd to have acquir- 
ed either really, or by way of equivalent, what already belonged to 
him \ quod meum ejl^ amplius meum ejfe nonpotejl. 

- , - When the payment is made to a third perfon, by the 
^ order pf the creditor, it is likewife neceflary that the 

property which is paid, ihould be transferred either to the credi- 
tor, when fuch third perfon receives it in his name, and for the 
purpofe of acquiring it for him ; or to the third perfon himfelf, 'if 
fuch was the intention of the creditor. 

Hence it follows, that if I have given an order to a perfon who 
has fold me an eftate, to deliver it to my wife, to whom I intend- 
ed to give it \ as the payment or delivery of it to my wife, is not 

(a) It, qui alicnum homioem in folutum dedit, ufttcapto hooiine liberatar. 

Si alteni nummi iofeio vel invito domino foluti funt, manent ejus, cujos fuenmt,^ 
mixd eflTent, ita utdifetrni non poflent : ejua fieri, qui accepit, in libris Gaii feriptun eft 1 
ita ut adlio domino cum eo, qui dediflet, ^rci competeret. 

(c) Sed ct fi fidejulTor aiienot nummoi in caofim fidejuflionit dedit i confumptii liia^ 
mandati agere poteft s et ideo fi tam pecuniam folrat, quam fubrtpuerat, maiidatt qget, 
jpoftquam furti, vel ex caafa eoadiftieaii pmftimU. 

fuificient 
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fufficitnt to transfer the property to her, (as donations between 
huiband and wife are forbidden by law,) nor to myfelf, (as my wife 
iiid not receive it for me ;) and as my debtor confequently remains 
* the proprietor of the eftate, fuch payment, confidering only the fub-* 
tility of law, is not Valid, and does not liberate my debtor; biit if 
lie is not in this cafe liberated ipfo jure^ and according to the fub<- 
tilty of law, he is liberated per eseceptionem doli^ as good faith doei 
pot permit that I fliould demand from him an eftate, which by my 
ViSt he is rendered incapable of delivering to me, having delivered 
it by my order to my wife ; therefore he is only bound to cede to 
me his right of revindication to be exercifed at my rifle. This re<^ 
fults from £. 26. (a) ff, de Donat, inter vir. (sf uxot\ and law 
38. {b) § l.ff. deSolut. 

According to our ufages, it is not even necclTary that my debtor 
ihould fubrogate me to his right of revindication ; the law fub» 
rogates me plena jure. 

- - It is not fufiicient to conftitutc a valid payment, 

^ that the property be transferred to the creditor ; it is 
i^quifite, as we have already faid, that it be done irrevocably, for 
St is not really transferring it, if it is transferred in fuch a man- 
ner that he cannot always retain it ; according to the rule of law, 
quod evincitury in bonis non ejl. X. 190. ff. de R. J. 

For inftance, if the thing given in payment were fubjeft to hypo- 
thecations, whether it were the very thing which is due, or whether 
^t were given in payment of a fum of money, the debtor would not 
by fuch payment be acquitted of his debt, unlefs he difeharged 
(he hypothecations, X. 20. (r) X. 69. {d) L. 98. (e) ff de Solut. 

for 


CUID, qui inihi venJidcnt, julTentn earn rem uxon mcjs Joiratlonis caufa dare^ et f3 
poflbflionem julTu mea tradiderit, liberatus erit : quia licet ilia jure civiii poOidere non in- 
•telligarur, eerie umea venditor nihil babet quod tradeN 

(b) Si debitorem nieum juflerim Titio fiherf, deinde Titium vetucrixn accipere, ct debi- 
tor ignorans tolvcric : ita cum liberari exiftimavit, Ci non ea mente Titius nutnmos accepe. 
tit, ut e:)S Ittc etur : alioquin, quoniam furtum eorum fit fiidlurus, inanfur*:s eos debitoris : 
CC ideo liberationsm quidem ipfo jure non pofie contingere debitori: exceptioiie tamen ei 
Ittccuri aequum cfle, li paraius fit condiftionem funivaxn, quam adverfus Titium habetmihi 
pr«fiatei ficuti fervatur, cum matitus uxori donaturus, debitorem fuunijubeat folverei 
Siam ibi qooque, quia nummi murieris non fiunt, debitorem non liberari : fed exceptione 
Hum adverfiis maritum tuendum cfiTe, ft condidUonem, qunm adverfus mulierem habef, 
prieftet : furti tamen adtionem in propofito snibi poll divortium compeiituram quando mea 
intlrrit ioterceptos oummoi non efie. 

(c) Si rem mtam, qute plgooris nomine alii eflet obligata, debitam tibi folvero, non li« 
berabor : quia avocari cibi respofiit ab co,qui pignort accepifict. 

{d) Sibominemi in quo ufufirudtus alienus efi, ^el qui erat pignori Titio obligatus, noxat 
fiedifti; poterit is, cui condemnarus es, tecum agere judicati : nec exped^abimus, ut cre- 


ditor evincat, fed fi ufusiirudlui inteiierii, vel difioluta fuerit pignoris obligatio : exifiimo 
^oceffuram tiberationem. 

<#) QmI Kt fuu obliggT'iti poftea aliquam poficfiioncm cx his pro filia fui dotem pro* 

mitteodo 
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forfuch .a payment not having transferred to the creditor, to 
it was made, a property of the thing, which he can always retain, 
is not a valid payment, and confequently does not extinguifli thq 
debt. 

If by a claufe of the contrafl:, the debtor, v/lio is obliged to givq 
a certain thing, had charged the creditor with the rifles of fuch 
thing, or if the thing was declared by tJie contrac!: to be fuhje£k 
to a particular kind of eviction 5 his being fubjedl to fuch evicf 
tion, provided he lias no ground to apprehend any others, will not 
prevent the payment fiom being valid. 


§ IV. Tn what State ought a Thing to be given in Pnyntettt ? 


f r 8 1 When a debt is of a certain and determinate thing, 
that thing may be cfFcftually given in payment, in what- 
ever ft ate it may happen to be, provided the deteriorations fubfe- 
quent to the contrail have not arifen from tlic fault of the debtor, 
or of perfons for whom he is refponfible, fUch as his workmen, 
or fervants {a). 

If the deterioration arifes by accident, or by the aft of a ftranger, 
the debtor may make a valid payment of it, according to the ftate 
in which it is ; he Is no further obliged than to cede to the creditor, 
the aftions which he miglit inilitiuc againlt the perfon who caufed 
the damage ; and if he does not cede them, the judge would 
fubrogate the creditor, who is the per foil tliat has really fuftained 
the damage. 

C 5°^ ] otherwife, when the debt is of an indeterminate* 

thing ; as if a horfc-dcalcr has promifed, by a contraft: 


mittendo obligavit, ec folvit : fi ca -rf’s a crcditorc < vidla eft, d:cjr?dum eft iraritum e« 
docis prorDiffione agere pofTe, ac ftatu ItbvMurn, remvc lub con'-itioiie lcr;»fasn, dotis no- 
mine pro (ilia pater folvifl'et, huum cnim rcrum I'olutio non poteft nifi ex etentu liberari j 
fcilicet, quccifu Certum eric reman> re cas. 

{a) Fit»heri^e*‘t v. SAaw, i //. IS. 15S, The landlord of an eftate having brought aa 
aflion ofejedlment againft the tenant, the patties entered into an agreerr^ent, thattudgment 
fhould be fignei for the plamtitt, with a ft ty of cxccuriMn until, &c. and that the deffndant 
(hould continue in poflrclFion until that time. In the mean time the defendant removed a 
flable hxedon bldcki or rollers. 'J he Court held it unneceifaty to go into the general quef^ 
tion of the right of the tenant to remove a building of that defeription, fince the fair in- 
terpreta ion of the agrteinent was, that as the defendant was to remain in pi flellioit 
for a certain time after that agreement was entered into, he ihould do no a<fc in ihe mcaii 
time to alter the premifes, hut Hiould deliver them up in the fame iltuation as they were 
in.when thf agreement was made. 

1 cannot bur think that the Court here afcribfcd an intention to the parties dilTeret^t from 
that which mott probably exlfted in poirit of fa^, and that the only thing in conUmpUtioia 
of the parties wa^, that they (hould at a certain time be placed in the famic iitqaLiqn, ifs if 
the caufe had gone on to trial, without any defign on the part of the to ahind^ ai^ 

tight which he in that cafe could have e'^joyed. 

VoL. L A a 
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of marrlagCj to give his fon-in-law a horfe, aa part of his daughter's 
portion, without fpccifying what horfc $ if one of his horfes 
becomes lame, or broken-winded, he could not give this horfe in 
discharge of his debt ^ he ought to give one which had no mate- 
rial defeft. Zr. 33 - (a) in fin.jf. de SoluU Whereas if he obliged 
himfelf to give to his fon-in-Iaw fuch a horfc determinately, he 
would be difeharged from his obligation in giving him that horfe, in 
whatever ftate it might happen to be. 


A R T I C L E IV. 

When ought the Payment to be made ? 

p - It is evident that a payment cannot be made of any 
^ thing before it is an aftual debt, for where there is no 
debt there can be no payment. Hence it follows, that if a debt 
is fufpended by the condition under which it was contrafted, and 
which is not yet accompliflied, no payment can be made of it. 

Not only is the debtor exempt from any obligation of paying, or 
the creditor of receiving, before the condition is accompliflied 5 but 
if the debtor, being ignorant of the condition, pays by miftake, he 
has a right of repetition per condt£lionem indebiti ; for in tliis cafe 
he would pay what he did not yet owe. But this payment 
which was not valid at lirft, is confirmed and becomes valid by the 
accomplifliment of the condition : for fuch accompliftiment has a 
retrofpedive efFcft to the time of the contraft ; and the debt is 
confidered as due from the time of the contrad; being made, (fupra^ 
ft. 220,) and by a neceflary confequence, the payment made before 
the accomplifliment of the . condition is confidered as valid. X. 16. 
ff. de Cond. {b) Indcb. 

P j ^ - A term of payment differs from a condition,^as fuch 
term has not the effeft of fufpending the debt, but 
merely of poftponing the right of demanding it, (Jupra^ n. 230.) 
A payment before the term is valid. X. i. (£•) § ff* de Cond. 
isf Demojl. 

This rule however Is fubjeft to fomc exceptions : for inftance, 
if a teflator having bequeathed a fum of money to a minor, to pre- 
vent its being confumed by the tutor, had ordered that it fliould 

(a) Qui hwnimm dart proini/lr, et vulneratum a le oflPert, non liberatur. Judicio quoque 
accepto, fi hominein is cum quo ageiur, vulneratum a ie offert, condemnari debebic, Sed 
ctab .lio vulneratum A det, condemoardus erit, cum poiTitalium dare. 

(^} Sub conditiont debitum, per errorem (blutum, pendente quidem condjtione repetitur 5 
conditione adtem exiitente repeti non poteft. 

(r) Com dies certui adfcriptus eft, quamvif dies nondum venerit, folui tamen pofTunt : 
quia ceito m eft ea debit! ui. 

be 
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be paid at the majority of the legatee, the heir who fhould pay 
the legacy before, would not be liberated in cafe of the infolvency 
of the tutor. F. L. 15. {a) de Ann. Leg. 

See as to the term of payment. Part II. Chap. 3. Art. III. 

ARTICLE V. 

Where and at whofe Expence ought the Payment to be made ? 

5 I. Where ought the Payment to he made ? 

^ - When there is a place appointed by the agreement for 

^ the payment, it ought to be made there. If no place is 
appointed, and the debt is of a fpeclfic thing, the payment fliould 
be made where the thing is. For inftance, if I have fold the wine 
of my vineyard to a merchant, the delivery ought to be made in 
my repofitory where the wine is : he fliould fend there for it, and 
load it at his own expcnce ; my obligation is to deliver it to him 
where it is, and I am not obliged to take it up, but merely to give 
him the key, and permit him fo to do. This is conformable to the 
law 47. § 1 . jf.de Leg. i. Si quidetn certum corpus legatum 5/?, ibi 
prcejlabitur ubi rcliEtum eji. 

If the debtor, after the fale, has transferred the thing from the 
place where it was, to another place, from which the carriage would 
be more expenfive to the creditor, he may demand by way of 
damages, what the carriage coft, more than it would have coft if 
it had remained in the place where it was before the fale \ as the 
debtor ought not by his to prejudice the creditor. 

^ ^ If the debt is not of a fpecific thing, but of any thing 

indeterminate, as a pair of gloves, a fum of money, a cer- 
tain quantity of corn, wine, &c. the payment in this cafe cannot 
be where the thing is, becaufe the generality of the engagement 
prevents there being any fuch place ; where muft it be then ? The 
law above cited decides, that in this cafe payment fliould be made 
at the place \^;here it is demanded, ubi petitur that is to fay, at 
the domicil of the debtor. DumouUn^ Tr. de VJur. q. q. 

The reafon is, that as agreements ought in refpeft of the things, 
which are not exprefled by the parties, to be interpreted rather in 
favour of the debtor than of the creditor, in cujus potefate fuit legem 

(tf) [Javolenus] Euin,qul rogatus^^ dectm annoi rejiit»ere pecunum, ante diem reflitue« 
rat, refpondic : fi propter capientis perfbnam, quod rem familiarem tiicri non poflet, in dieoi 
fideicommifruin rcliAum probetur, et perdituro ei id heres ante diem reftiiuiffet, nuDo modo 
liberatum efl'e : quod A tempos heredis caufa prorogatum effet, ut conimodum medii teni* 
poria ipfe fentlret, liberatum cum intelligi : nam et plus com praeftitifltc, quam debuif- 
fet. 

A a 2 apertius 
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apertius dicere^ n. 97.) from thcfe principles it follows, that 

when they have not afligned a place for payment, the agreement 
ought to be interpreted in a manner the lealt burthenfome and ex- 
■ penfive to the debtor. 

Our principle, that fuch things are payable at the domicil of the 
debtor, when no other place has boon appointed for payment by the 
agreement, is fubjeft to an exception when two things concur ; wl^eii 
the debtor and creditor refide near each other ; as if they live in 
the fame town, and the thing due confifts in a fum of money, or 
any thing elfe that may be carried, or fent to the creditor’s without 
expence \ where thcfe two things concur, payment fliould be made 
at the houfe of the creditor, Dumoulniy ibid. In this cafe, the 
debtor owes his creditor this compliment which cods him nothing \ 
in default of paying at the houfe of the creditor, the creditor may 
fend a procefs of commandment to the houfe of the debtor, wdio 
will be liable for the expenccs of it, and the debtor may pay the 
officer who ferves the procefs. 

Although it is faid exprefsly by the aft, that the payment fliall 
be at the houfe of the creditor, w^ho at the time of the aft refided 
in the fame town with the debtor, and a fortiori if no place has been 
appointed for payment ; if the creditor, fubfequent to the contraft, 
has changed his domicil to a tow^n, at a diftance from that of the 
debtor, the debtor may demand that the creditor (hould ch-oofc a 
domicil in the place where he refided, wdien the contraft was made ; 
as this transfer of domicil to a place where the debtor did not 
refide ought not to be burthenfome to the debtor, and alter his 
condition to his detriment, according to the rule, that nemo alterius 
facto preegravari debet. 

See Part II. Ch, 3. Art. IV. 


$11. jit *whfe Expence is the Payment to he made? 


C SM 3 


Payment is made at the cxpence of the debtor ; there- 
fore, if he dcfircs an acquittance before a notary, tlic 
acquittance (hould be pafled at his ex pence. , • 

Therefore a perfon who fells wine, ought to pay the expence of 
a permit, for the delivery of it. 


ART- 
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ARTICLE VI. 

Of the EffeEl of Payments* 

The efFcdl of a payment is to extinguifli the obliga- 
L 5 ^ S ] tion and every thing acceflary to it, and to liberate all 
the debtors of it. L. 43. de SohU 


{ 1 . Whether a f ngle Payment may extingtiflj feveral Obligations P 

- Sometimes a fmgle payment may extinguifli feveral 
obligations : this happens when the thing given in dif- 
chargc of an obligation is the very thing which is the obje£k of 
another obligation. 

For iiiftance, if I have agreed to fell you the thing which I have 
given you in pledge, in payment of a funi which you have lent me, 
my payment of this thing extlnguUhes at once the obligation re- 
fultiiig from your loan to me, and from my fale to you, -L. 44. {b) 
ff de Soluin for the thing which I have paid you, in difcharge of the 
obligation rcfulting from the loan, is the fame thing which confti- 
tutes the objeft of my obligation refulting from the fale. 

_ This rule holds good even with regard to different ere* 
^ ' ditors : for inftance. If 1 have by your order paid ten 
thoufand livres, wliich I owe you, to your creditor to whom you 
owe the fame fum, this payment cxtinguiflies at once both my 
obligation and yours, L. 64. (c) Jf. d. t, it amounts to two 
payments, juris efcFIu ; for it is as if I had paid you the money, 
and you had paid it afterwards to your creditor, cekritate conjun- 
gendarum inter fe acliominiy utmm aEiionem occult art y L. 3. J de 

Don, int, Vir, Uxor, 


(a) In omnibus fpeclebiis ilberationum ctiim acccflioncs llbcrantur, jmta adpromifTores, 
hypothecae> pignora ; pi xterquam quod inter creditorem et adpromiflbres confufione fa^ 
teus non liberatur. 

{b) In num«rationibus aliquando evenlc, ut una numerati<>ne duae obligationes tollao* 
tur uno momento \ veluti fi quis pignut pro debito vendideiit creditor, evenit enini, ut [SeJ 
^•x vendito toilatur obligator, ct debiti. Item H pupillo, qui fine tutoris au€toritate mutuan 
pecuniam accepir, le atum a crediiore fuerit Tub ea conditionr,^ earn pecuniam numeraveritp 
In duas caufas vidcri cum nnmeiaiVe ; et in debitum Tuum, ut in Falcidian) f.eredi impute- 
tur ; et incondicionis gratia, ut legarum contequatur. Item fi ufu*i'rudtus pecuniae nu« 
meratz legatus fuerit ; evenit, uc una numeratione [&] liberetur heres ex teftamento, et 
obliget fibi legatarium. 

Tantundem eft, et (1 damnatus fuerit alicui veqderc vel Ioc>trei nam vendendo, vtl 
locandoy ctlib« raiur cx teftamento heres, ct obligat fibi legatarium. 

(c) Cum juiiii meo id, quod mihi debei, folvis creditor i meo j et tu a me, et ego a cre« 
ditore meo liberor* 


Aa 3 
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r C 1 8 1 ^ payment made in difeharge of one 

obligation, extinguifhes others which have the fame 
objeft, applies likewife with refpeft to feveral debtors. 

For inftance, if by your orders I have lent a fum of money to 
Peter flkhe payment by Peter cxtinguiflics at once both your obli- 
gation and his own. 

This obfervation, that when there arc obligations, which, al- 
though proceeding from different caiifes have iieverthelefs one and 
the fame obje£l, the payment of one extinguiflics both, only 
holds good where the debtor Who has paid, has not a right of re- 
quiring a ceflion of the aftions of the creditor, agalnll the debtor 
of the other obligation ; but in the oppofite cafe, where the debtor 
who has paid has a right to require fuch cefTion of the other 
obligation, fubfifts, not indeed fo that the creditor can be paid a 
fecond time, but fo that he may cede his aclion to the perfon 
entitled. 


For inftance, retaining the fame example, if by your direftion 
I have lent a fum of money to Peter^ w'e have feen that a payment 
by Peter^ extinguiflies both his obligation and yours; but if 
before Peter pays me, you pay me to liberate yourfelf, this pay- 
ment only extinguilhes your obligation, and not that ot Peter; 
becaufe upon paying me you have a right to require the ceflion 
of my afrion agaiiift Peter, who remains obliged not to me, 
who cannot demand the fame thing twice over, but to you, in con- 
fcqucncc of the cefTion of my aftions, which I ought to make, 
i. 95. {a) § 10.^. de Sohit. L. 28. {b) f. Mand^ 

Such ceffion of aftions againft the debtor of a different obliga- 
tion, may be made even epc intervallo after the payment, in which 
refpeft it differs from that againft the co-debtors of the fame obli- 
gation, of which we fhall fpeak in the following paragraph. 


(«) Si mandatu meo Tltio pecunlam credidiiTes, ejurmodi contra^ua fimilis ed tiitou 
Ctdebltori pupilli \ ct ideo inandatore convento ct damnato, quanquam pccunia foluta ftr, 
nonliberari debiurem ratio fuacet ; fed et praedare debet creditor a£iiones fnandatori ac^- 
^erfus debi<orem, ut ei fatibdat. £t hue pertinet tutoris et pupilli debitoiis nos fecille 
comparationem ; nam cum tutor popillo tenetur ob id quod debitorem cjus non converit, 
siequejudicio cuin alteio accepto, liberator alter : me ii damnatus tutor folvcrit, ea res 
prodaii debitori : quin etiam dici iolet tuteJse contraria adUone ageoduno, ut ci pupillus 
tdverfut debitores aetionibus cedat. 

(h) { ap nianus, lib. 3 Qusdionum, ait, roandatorem drbitoris folventem, ipfo jure 
reum non iiberare ; propter mandatum enim foum folvl: et fuo nomine, ideoque mandatorl 
fdtiones putat adverfui reum cedi debeie. 


JIL Whether 
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} il. Whether Payment by one of the Debtors^ entinguyhes the 
Obligations of all the other Debtors of the fame Obligation : and (f 
the Cejfion of Actions. 

P - If the payment of one obligation may liberate the debt- 
ors of a different obligation, having the fame objeft, 
as vire have feen in the preceding paragraph; a fortiori^ the payment 
by one of the debtors of the fame obligation ought to liberate all 
the others, whether tliey be principals or acceffaries, fuch as fureties. 

C 520 ] fubje£t to a limitation, in the cafe of the 

ceflion of aft ions: for, if one of the co-debtors or fureties, 
upon paying the debt, procures a ceflion of the rights and aftions 
of the creditor, the debt is not confidered as extinguifhed in refpeft 
to thofe againft whom the aftions have been ceded* 

Many queftions may be propofed concerning this cefEon of ac- 
tions : I ft. What perfons upon payment of a debt, have a right to 
demand a ceflion of the aftions of the creditor, againft the other 
debtors who are liable to it ? ad. Is the creditor fo far obliged to 
make this ceflion, that he cannot demand his debt wholly, or in 
part, from thofe to whom he wzs obliged to cede them, when he has 
by his own aft difabled hirnfelf from fuch cefEon ? 3d, Does the 
cclfion take place plena jure ? or, muft it be demanded, and when ? 
4th, .What is the efteft of it ? 

Upon the firft queftion it muft be admitted as a principle, that 
all thofe who are bound for a debt for others, or with others, by 
whom they ought to be difeharged either wholly or in part, have 
a right, upon paying, to demand a cefEon of the aftions of the 
creditor againft the other debtors. 

It is upon this principle that Julian decides, that a furety is en- 
titled, upon payment, to have a cefEon of the aftions of the creditor, 
as well againft the principal debtor, as againft all other perfons 
who are liable; fidejujforibus fuccurrifolety ut Jlipulator compellatur eiy 
qui foUdum folvere paratus ejly vendere caterorum nomina. L. 1 
de Fid. 

For the fame reafon, the creditor cannot refufe a debtor in folido, 
from whom he demands the whole debt, a ceflion of his aftions 
againft the other debtors. L. 47. {a)ff. Locat. 

This obligation of the creditor to cede his aftions is founded^ 
upon the rule of equity, that as we are obliged to love all mankind, 

(tf ) Cum apparebic emptorem condu^oremve pluribus vendentem vel locantem, Hngu- 
lorumin folidum intuitum peribnam ; ita demum ad praeft^tioncm partis fingall funt com* 
jpeliandi, A conftabit eflfe omnes folvendo, quanquam fortaffc juftius At, etiamfi foivendo 
oinnes erunt, ck^ionemconveBlendi quern velir, noo auicfcndam adtoii, fi fuas 

adveiftts caeteros prasHare non rccufet. 

A a 4 we ' 
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we arc obliged to give them every thing which they have an in- 
tereft in having, when we cail do fo^ without detriment to our- 
felves. , 

A debtor in folido having then a Jull intercll to have a ceffion 
of the actions of the creditor again 11 his co-debtors, in order to 
compel them fo hear a part of a debt for v/Inch they arc equally 
liable with him, the creditor cannot refufe it to him. P'or the fame 
reafon he caniJot refufe it to a furety, or generally to any others, 
who, being jiable to the debt, have an iiircreil: to bo difeharged 
from it wholly or in part, by thofe for whom, or w ith wdiom they 
are debtors. 

But if a ftrangor pays a debt to w Inch he was not liable, and 
without having any intorelL to difciiarge it, the creditor is not 
obliged, if he does not think proper, to cede him bio adions. A. 5'. 
{a) Cod de Solute 

This is fubjed to an exception with refped to bll’s of exchange ; 
if a ftranger, for the fake eitlier of the draw^cr or fome one of the in- 
dorfers, or the acceptor, acquits a bill of exchange of wdiich he 
W'as not debtor, the ceiTioii of the adions of the creditor cannot 
be refufed to him, he is even fubrogated to it plena jtire^ by the 
ordonnance of 1673, as we have fecii in our treadfc upon bills of 
exchange. 

|r j Upon the fecorid queftion, whether the creditor ouglui 
to be excluded from his demand, againft one of the debt* 
ors, per exceptmiem cedetidarum aclionuniy wdien !>y his owm ad he 
has deprived himfelf' of the powxr of ceding hivS adions againfl: 
the others, there is no dilliculty with regard to mandatores 
pecunia crede 7 ida» Papiuian decides it in formal terms, in the law 
95 ’ S de So Jut, Si creditor a debt tore culpa Jiia caitfa 

eediderit^ prope ejl ut a&ione mandaii nihil a mandator e confequi debeai ; 
€um ip/tus vitio acciderit^ fie mandaiori pcjji t aclicnibus cedet'cJ* 

The reafon is evident : it is a principle common to all reciprocal 
contrads, that w^here we have contraded mutual obligations, I 
am not admiflible to demand the performance of yours, when by 
my own fault I fail in the performance of mine. According to this 
principle, if you have lent a certain fum to Peter by my order, 
and by your own fault have loft the adion, which you had acquir- 
ed by the loan, and confequently cannot cede it to me, you ought 
not to be allowed to demand from me the money, which I have 
obliged myfelf by the contrad of mandate to rcimburfe you 5 fince 
you have by yoUr own fault rendered yourfelf incapable of fulfill- 

k 

{a) Nulta tibi tdrerfus creditorem alienum i6)io fuperef^, eo quod el debifam qyaQ- 
'"titdtem oflfbren.s, jus obligati onis iii ce tf-ansferri defideras, cum ab eo tenomen cosii)>aralle 
«on fug^eias 3 licet, foiutioae ab alio fa^a nomioe debitviis, cvaAefccre foJeic obligatio. 

ing 
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ing your obligation, to cede to me your a£kion againft Peter upon 
the loan. F. fupra. n. 445. 

Ought the fame decifion to be followed with regard to fureties? 
May a furetvj from whom the creditor demands the payment of a 
debt, be difcharged from the demand, fo far as he might have ob- 
tained a repetition by a ceflion of tlie aftions of the creditor, when 
fuch creditor has by his own a£l rendered himfelf incapable of 
ceding them to him ? The reafon for doubting is, that I fee no text 
of the laws which exprefsly contains fuch decifion, with regard to 
fureties. The law 95. § 1 1. above cited, which gives this fin de non 
regevoir to mandatores pectmue credend^e^ does not appear to me de- 
cifive as to fureties , for there is not the fame reafon for it; a perfon 
who lends a fum of money to Peter ^ by the order of another, has, 
by the contra£l of mandate included in the Older which he has exe- 
cuted, contraflcd a fonnal obligation towards the mandator pecunia 
credendify to cede and preferve the aflion which he would acquire 4 
by the loan made to Peter ^\\\ performance of the mandate. It can* 
not be fald in the fame munuer with rcfpefl: to a furety, that the 
creditor has contrafted a fimilar obligation in his favour ^ the en* 
gagement of a furety is an unilateral contraft, by which he alone 
is obliged. If the creditor is obliged to cede his aftions to the 
furety, at the time of payment, it is the principle of equity alone 
which obliges him to do fo, for he has no intereft to refufe it \ but 
he ought only to be obliged to cede them fuch as they arc ; and is 
not fubje£l: to any imputation for not having retained them, and for 
having difabled himfelf from ceding them. There is another dif- 
ference which Cnjas obferves, ad, L. 21 , jf, dePaB, A perfon by 
whofe order 1 have lent a fum of money to Peter^ not having any 
a£rion againft Peter y has an abfolute occafion for my ceding to him 
my actions againft Peter \ but a furety, having of his own right an 
action againft his principal, has lio abfolute occafion for the ceflion 
of the aftion of the creditor againft the principal debtor, although 
the ceflion of hypothecations maybe ufeful to him; nec ufjuam 
gitury fays CujaSy cogi creditorem fidejujfori cedere acllonibus fortis. 

Not only.is there no text of law, which decides that the furety can 
exclude the creditor from the whole or part of his demand, on ac- 
count of his having rendered himfelf incapable of ceding his a£llons 
cither againft the principal debtor, or againft any of the other 
fureties ; there are even paflages which feem to imply the con- 
traify : fuch is the law 22. (a) de Padf. where "it is faid, that a cre- 

ditor may make* an agreement with the principal debtor, not to 
demand the payment of the debt from him, and may neverthclefs 

[a) Nifi hoc aftum eft, ut duntaxat a rto non petatufy \p fdtjvjfort fttatwr\\ tunc eiilllt 
AdcjulTur cxceptiooe non utetur. 

refenre 
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referve the power of dem2nding it from the furety. In this cafe, 
the creditor may demand the payment from the furety, although he 
has, by the agreement with the debtor, incapacitated himfelf from 
ceding his aftion againft him. The law 15. § appears 

likewife to decide, that the creditor, who by his own a£l has rendered 
himfelf incapable of ceding his adiions to one furety againft the 
other, is not on that account in any wife excluded from his de- 
mand , ft ex duobus qui apud ie fidejufferant in viginii, alter ^ ne ah ee 
peteresy qulnque tihi dederit vel promiferit; nec alter liber ahitury et ft 
ab alter 0 quindecem peter e irflitueris^ nulla except tone fummoveris ; ne- 
verthelefs, the creditor has difabled himfelf from ceding his aftions 
to the one from whom he demands the fifteen, fo as to enable him 
to recover five from the other. Notwithftanding thefc reafons, it 
muft be decided, that when the creditor has by his own aft incapa- 
citated himfelf from ceding to the furety his aftions, either againft 
the principar debtor, or againft the other fureties, whether bccaufc 
he has difeharged them, or becaufe he has by his neglcft allowed 
his demand againft them to be difmifled, the furety may, per except 
tionem cedendarum aBionutriy obtain a declaration, that the demand 
of the creditor is inadmiflible, for fo much as the furety might 
have procured by the celEon of aftions, which the creditor has dif^ 
abled himfelif from making. 

This is not fubjeft to any difficulty with regard to the aftion 
againft the principal debtor : for, as we have obferved fupra^ n. 370, 
it being of the eflence of the engagement of a furety not to be 
obliged to more than the principal debtor, the difeharge of the 
debtor by the creditor difeharges the furety likewife, and all the 
exceptions in rem, and prefer! ptions, which the principal debtor ac- 
quires, are alfo acquired to the furety. We have anfwered fupra^ 
u. 380, to the argument founded upon the law 22. dePaEtis. 

When the creditor has rendered himfelf incapable of ceding his 
aftions againft one of the fureties to the others, by difeharging him, 
or by fuffering the demand againft him to be difmiffcd, it ought in 
like manner to be decided, that he ihould be excluded per except 
tionem cedendarum aEtionum^ from his demand againft them, not for 
Ae whole, but for that part for which they would have had re- 
courfe, if the creditor had not rendered himfelf incapable of ceding 
his aftion. For inftance, if there were four fureties, all folvcnt, 
the creditor can only demand his debt from the three others, with 
the deduftion of the fourth, for which they would have had recourfe 
againft the one who has been difeharged ; and if, amongft the 
other three, there happened to be one infolvent, the creditor fliould 
make a deduftion from tl^e demand againft the two that are fol- 
vent^ hot only for the fourth^ for which he who was difeharged 

was 
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was liable on his own account, but alfo for his third of the portion 
of the infolvent. 

The reafon of this decifion is, that when feveral perfons become 
furetics together for one principal debtor, they rely upon the re- 
courfe which they will have againft each other ; and it is only in 
this confidence that they contraft the engagement, which other- 
wife they would not have done ; it is not juft, therefore, that the 
creditor fliould by any aft of his deprive them of it. 

Obferve, that if the furety whom the creditor has difeharged, only 
became fuch after the engagements of the others, the latter would 
not have the exception cedendarum aBionum againft the creditor ; 
for in contrafting their engagement, they could not reckon upon a 
rccourfc againft the one who had not then concurred in the engage- 
ment ; it is to this cafe that the decifion of the law 15. § i, above 
cited, ought to be confined. 

What has been already faid with refpeft to fureties, muft be 
applied to debtors in foildo; when feveral perfons contraft an 
obligation in folido, they only oblige themfelves each for the whole, 
under a confidence of the recourfe which they (hall have againft 
the others, upon paying the whole : therefore, when the creditor, 
by his own aft, deprives them of fuch recourfe, by rendering him- 
felf incapable of ceding his aftions againft the one that he has 
difeharged, he ought no longer to be admitted to claim in folido 
againft the others, except fubjeft to the deduftion of the portion, 
for which they would have had recourfe againft the one whom he 
has difeharged. Vide fupra^ «. 275. 

When the creditor has allowed fome right of hypothecation upon 
the goods of any one of his debtors to be loft, whether by omitting 
to oppofe the adjudication of the property in favour of other per- 
fons, or by fuffering perfons purchafing, without the charge of the 
hypothecation, to acquire a liberation from it, by a pofleflion of 
ten or twenty years, can the co-debtors in folido, and fureties, 
oppofe die exception cedendarum aBiontm^ upon the ground that he 
has difabled himfelf from ceding to them the hypothecatory aftion 
which he has fuffered to be loft, and upon which they had relied 
for recourfe, in cafe they ftiould be compelled to pay the whole? I 
do not think that they can ; the exception cedendarum aBionum^ as 
it appears to me, ought not to be oppofed to the creditor, unlefs 
by a pofitive aft on his part, he has rendered himfelf incapable of 
ceding his aftions againft one of the debtors, by difeharging his 
perfon or property ; or unlefs, by allowing a demand that he has 
inftituted to be difmifled, he has laid himfelf open to a fufpicion of 
collufion. But a mere negligence on his part, in not interrupting 
the pofleifion of purchafers, or in not oppofing the adjudications of 

other 
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other crcditors| ought not to fubjcfl: him. to any imputation j 
becaufe as he is only obliged to the ceffion of his adiions by the 
mere principle of equity, not having contra£led in this refpeft any 
prccife obligation to the other debtors and fureties to preferve them* 
it is fulEcient that he ads with good faith ; that is, that he does 
nothing contrary to his obligation, and he ought not to be ^nfwer- 
able in this refpe<a for mere negligence : 2d, the other debtors and 
fureties miglit as well as the creditor have taken care of the right of 
hypothecation which he has loft ; they might fummon him to in- 
terrupt, at their rifles, the pofleflTion of purchafers, or to oppofe the 
adjudications *, it is only in tlie cafe where they have put tlie cre- 
ditor en demeure^ that they can complain of his having loft his hy- 
pothecations 5 but when they have been no more vigilant than he 
has, they cannot charge him with a negligence which is equally im- 
putable to themfelves. 

w ^ The third queftion, whether the celTion of the aflions 
^ ^ of the creditor Js made pleno jure^ has already been agi- 
tated, n. 280, with regard to debtors in folido : we have 

there eftabliftied, contrary to the opinion of DutnouHny that it does 
not take place pleno jurey and that it ought to be required ; but 
when it has been required, it is not necelTary in our French pradice 
to proceed againft the creditor, if he refufes ; and that the law fiip- 
plies the refufal of the creditor, and transfers his adions to the 
perfon who had retjuired the ceflion of them. What we have fa id 
with refped to debtors in folido,. may likew'ife be applied to 
fureties. 

The ceflion ought to be made or required at the very time of 
payment ; without that, the payment having extinguilhed tlie a*e- 
dit and^ the adions of the creditor, a ceflTion cannot afterwards be 
made of adions which no longer exift. 

It is only mandatorcs pecumee credendety who, for a particular rea- 
.'fon, may, ex intervalloy obtain a ceflion of the adions of the cre- 
ditor. See fupray n. 445. 

Obferve, that there are certain cafes in which the law transfers 
the rights and adions of the creditor to the perfon who iias paid 
the debt, although he has not required the ceflion thefe are, ift. 
When a perfon, to prevent a proteft, difeharges a bill of exchange 
for the honour of any of the parties, he is fubrogated pleno jure to 
iBiU the rights and adions of the holder, as we have feen fupra. 

ad, If, during the community of goods between hulbaiid and 
wife, an' annuity, which was only due by one of them, has been 
redeemed by the money of the community \ the other is, as ft) his 
W her part in the community, fubrogated pleno jure to all the adions 
of the creditor againft the debtor. 

3d, Where^ 
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3d, Where one hypothecatory creditor, to ftrengthen his right of 
hypothecation, pays to another what is due to him by the common 
debtor, fuch creditor has no need of acquiring a fubrogation ; he 
is fubrogated /fkno jure to^tlie credit which he has difeharged, and 
to the hypothecations and rights which depend upon it, L. 4. 

Cod. de his qui in prior : it is evident, that he only paid for the fake 
of acquiring the fubrogation* 

With regard to a third perfon in pofleffion of an eftate, who, to 
avoid a procefs, has paid the debt for which his eftate was hypo- 
thecated ; if, upon paying, he fails to require a fubrogation to the 
rights of the creditor, he will not' indeed be fubrogated to all the 
rights of the creditor ; but he may at leaft, according to our ufages, 
excrcife them upon this eftate againft all the other creditors, pofte- 
t’or 10 him whom he has paid : for, in liberating the eftate from the 
hypothecation, mdiorem fecit in eo fundo caterorum creditorum pignorU 
caufam^ and he may therefore per exceptionem doli retain againft then! 
what he has paid in difeharge of the hypothecation ; good faith 
does not allow tlvs ni to profit at his expcnce \ dolo faciunt J% vclint 
ejus damno locupktari : this cafe is fimilar to that in which the 
pofleffor of an eftate fuhjeQ; to hypothecation, has laid out money 
in improvements* 

The ceflion of adions, or at leaft the requifition of fuch ceffion, 
is neceflary, in order to be fubrogated to hypoihecatory credits, 
except in the cafes which we have mentioned ; but with regard to 
credits, to which there is a perfonal privilege- attached, fuch as 
funeral expenccs, expences of a laft illiiefs, rents of heufes, and 
debts due to the revenue, &c. it is not neceflary to require a fub- 
rogation, the privilege attached to thefe credits pafles pleno jure to 
thofe who have difeharged them, and they excrcife it in the fame 
manner as the privileged creditor whom tliey have paid might haVe 
done, eorum ratio prior ejl creditorum^ quorum pccunia ad creditorcs 
privilegiarios pervenit. L, 24. § 3. de Reb, Auth. Jud. Pof. (J), 
alias 1 . 6 . {c) § 5. /. de Privil. Cred. 

C 5^2 ] Upon the fourth queftion, what is the effefl: of the 
^cflion of aftioiis? we muft refer to L. 36. de Fid. by 
which we learn, that payment by any perfon to a creditor, with 
fubrogation to his rights and actions, is confidered not fo much a 

(a) Si prior refpubl. contrtxit, fuodufque ci eft obligatus, tibi fecundo creditor! ofte- 
' teMi pecuniam, poteftas eft, ut fuccedas eciam in jus reipub* 

{6) £orujn ratio prior eft creditorum, quorum pccunia *4 creditorw'privilegiaiioi per. 
venit. Ptrveni^e autem quemadmodum accipimus.^ Utrum fi ftatim prufe^a eft ab 
infenoribus ad privilegiarios .? An vero Sc fi per dcbiioris peifonam; hoc eft, fi ante ei ttu- 
mer^U fit, & fie debitoris faGa, creditori privilcgiario numerata [eft j i Quod quldem poteft 
benigne dici, fi modo non poft aliquod interyallum i^ fadtum fit* 

(0 Not found in Pigeft* 


payment 
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payment as a fale, which the creditor, is fuppofed to make of his 
credit, and of all the rights depending upon it, to the perfon from 
whom he receives the money ; non in folutum accepity Jed quodam 
tnodo nomen dehitoris vendidity d» JL.5 therefore, the credit thus dif- 
charged, is deemed ftill to fubfift with all the rights which depend 
upon it, in favour of the perfon who is fubrogated ; he may exercife 
them as the creditor to whom he is regarded as procurator in rem 
fuam might have done. 

This fubrogation is only made for the whole, when the perfon 
who pays ought to have recourfe for tine whole againft the principal 
debtor. 

But when the perfon paying ought only to have recourfe for part, 
and is debtor without recourfe, and on his own account, the fubro- 
gation will only be for the portions for which he might have re- 
courfe, and the payment will be as to the portion of which he is 
debtor, without recourfe, and on his own account, a pure and 
abfolute payment, which will have entirely extinguiflied the debt 
for that part. 

For inftance, fuppofc, that there are four debtors in foHdo ; if 
one of them who is debtor of the whole with refpe£l to the cre- 
ditor, and of a fourth with refpe£i to his co-debtors, pays the 
whole debt with a fubrogation, the fubrogation can only afFcdt the 
three-fourths, for which he ought to have recourfe againft his co- 
debtors ; but as to the fourth, for which he was debtor without 
any right to reimburfement, the payment made by him is a pure 
and abfolute payment, which fo far extinguifties the debt to the 
extent of fuch part. 

r 1 It is a great queftion, whether this debtor may exer- 
^ cife in folido the aftions of the creditor to which he is 
fubrogated for the three-fourths, againft each of his co-debtors; 
we have treated of this at length, fuproy «. a 3 1 . The fame queftion 
may be propofed with refpc< 9 : to a furety fubrogated to the adlions 
of the creditor againft his co-fureties ; and as the reafon is the 
fame, the declfion fliould be fo likewife. 

It remains to obferve, that it is only by a fiftion of Jaw, efta- 
bliftied in favour of the perfon who pays with a fubrogation, that 
the credit is fuppofed to fubfift ; in truth, it is paid and extin- 
guiflied ; for the real intention of the parties was to make a pay- 
ment, and not a transfer; therefore, if a perfon in redeeming an 
annuity, of which he was debtor in folido, or furety, takes a fubro- 
gation to the rights of the creditor of fuch annuity, he is not fub- 
jeft to the hypothecations which the creditors of the proprietor of 
the annuity had upon it, as a real affignec of the annuity would 
have been ; the redemption, though made with a fubrogation, being 
S a real 
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a real payment^ has extlnguifhed the annuity » and confequently, 
the hypothecations, which are extinguiflied rei .obligate interitu: a 
fubrogation to the aftions of the creditor being a mere fidion, 
eftabliflied in favour of the perfon who paid, cannot be oppofed to 
him, according to the maxim, quod in favorem alicujus introdudium 
non debet contra ipfum retorqueru 


§ III. Of the PjfeB of partial Payments. 

^ ^ Regularly payment of a part of what is due extin- 

guilhes the debt as to that part ; therefore, if you owe 
me ten pounds, and pay me five, the debt is extinguiflied for a 
moiety. L. 9. § i.ff, de Solui. 

- To this rule there are three exceptions. 

Firft, with refpcd to alternative obligations, which arc 
not extinguiflied in any degree by a partial payment of one of the 
things due by way of alternative, until the refidue is difcharged. 
For inftance, if a countryman promifes a particular cow, or ten 
pounds, as a portion with his daughter, and pays his fbn-in-law 
five pounds, he does not by this payment, as long as the cow lives, 
extinguifli any part of his obligation, until he pays the other five 
pounds. The payment which has been made is in a Hate of fuf- 
pence. It Is confirmed, and becomes valid by paying the other 
five pounds, which will wholly extinguifli the debt. If he thinks 
proper, he may eled to give the cow, and in that' cafe, the pay- 
ment of the firft five pounds will be void, and may be reclaimed, 
as having been unduly paid» L. 26. (^r) § 13* de Cond. Ind, 

If, after paying the five pounds, the cow dies, fo that it can no 
longer be given in difeharge of the obligation, which therefore be- 
comes a determinate obligation for the money, the partial payment 
becomes binding, and the obligation is to that extent extin- 
guiflied {b). 

(<a) Si decern aut Stichum Slpula^us, folvnin quinque : qnerliur an poflim condicrre.^ 
QuarCtio ex hoc defeendir, an I'bcrer in quinque; nam, (1 liberor, cefl'at condidtio ; ii non 
liberor, erit condiAio ? Placutt autem (uc Celfus lib. 6, & MarceUus lib. ao, Digellorum, 
fcripfit) nun periti pmem dimidiam obligationis. Ideoque eunn qui quinque folvir, in 
pendent! habendum, an Uberaretur, petique abeo pofle reliqua quinque, aut Scichum; Se 
ii prsfti ceric reildua quinque, videri eum & in priora debica folviire; ii autem Stichum 
praeftitiffet, quinque cum pofTc condicerc, quafi indebica. Sic ^ofterior folutio compro- 
babit, priura quinque utrum debita, an indebica folverentur t fed et fi poll foluta quinque, 
«t Stichus folvatur, Se maiim ego habere ^quinque Sc Scichum reddeie, an fim audiendus, 
quaeric Celfua? Et putat, natameife quinque condidionem ; quamvis utroque Amul fuluco, 
mihi retmendi, quod vcllem, arbitrium darecur. 

[6) In the cafe iuppofed, it might not be unreafonable to decide, that the payment and 
receipt of the firil five pounds indicate an eledion to difeharge the obligation by payment 
•f the money, and render that which was before an alcernatire, a determinate obligation. 
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r ci(5 1 The fcconJ exception relates to obligations of an inde- 
finite thing of a certain kind, obligationes generis. The 
fame obfervation muft be applied to this cafe as to alternative obli- 
gations. Therefore, .if a countryman engages to give his fon-in- 
law a horfe generally, and in difcharge of the obligation gives him 
the fliare of a particular horfe, which he holds in partnerfliip with 
another perfon, this docs not extinguifli any part of the obligation, 
until he buys the other fhare, and gives it accordingly. Until that 
is done, the fon-in-law may demand an entire horfe, offering to 
abandon the fliarc which has been given, 9. (a) § de Sohtt, 
Thefe decifions apply whether the obligation is contrafted by one 
debtor or more, or in favour of one or more creditors. L. 34. (i) 
§ de Solut, d, L, 26, § 14. (^) de Cond, Jnd, 

P - The third exception is, where the debtor has given one 
' ' or more particular things by way of difcharge for a fum 

of money which he owed. If this payment is defeated in any part, 
by an evi£kion, tjie obligation is not partially extinguiflied, and the 
creditor may, upon offering to reftore the refidue, refort to his ori- 
ginal demand *, for probably he would not have confented to fuch a 
payment, but from the expeftation of retaining the whole. jL. 46. 
pr. & § i.ff. de Solut. 


ARTICLE VII. 

JRtdes for the Application or Imputation of Payments. 

Firjl Rule, 

P - The debtor has the power of declaring on account of 
^ ^ what debt he intends to apply the fum which he pays {d)z 

** qiioties 

(tf) Qui dtem debet, partem folvendo In parte obllgationis Tiberatur. & rellqua qumque 
. fola in obUgatione remanent. Item qui Stiebum deber, parte Stichi data in reliquam par- 
tem.'tenetur. Qui autem homintm debet, partem Stichi dando, nihilominus hominem de- 
aon definit \ denique homo adhuc ab eo peii poteft. Sed fi debitor reiiquam partem 
Stichi Culverit, vel jier a^orem fteterit quominusaccipiat, liberatur. ■ 

(i) Si duo rei (lipulandi hamimm dari ftipulati fuerint, & promifiTor utri^ue partes diver- 
ibrain hominum dedsrit, dobiumnoneft quin non liberecur ; fed fi ejufdem hominis partes 
tttrique dederit, liberatio contingit; quia obligatio communis efiiciet, ut quod duobus 
iblatam eft, uni folucum effe videatur. Nam ex contrario, cum duo fidejufibres homintm 
Sari fpopoaderint, diverforum quidem hominuen partes dantes non liberantur, at fi ejufdem 
Jkomims partes dederint liberantur. 

(c) Idem tit fit fi duo heredes fint ftipulatoris, non fic pofTe, alteri quinque folutti, al- 
teri partem Stichi folvi. Idem & fi duo fint promiflbris heredes, fecundum quse libe- 
<ratio non contiogit, ntfi aut utrique quina, aut utrique partes Stichi fueruot folutse. 

{dy This ruic is folloniKd in the Englifi law, as is fully efiabli/hed by fcveral cafes, and 
limanifeft from daily pradlice. Pinml'i cafe, 5 Co, 1 jy, cited anu 495s «•” The mtnncr 
of tender and payment iball be alwayi dire^ed by the perfon who makes it,* and by the 

perfon 
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quofte^ quis dehiior e9C pfufthus canfis^ unuiH folvit dditum, ejt m 
arhitrio folventisj dicere quod potius debitum vcluerit folutum!^ JL. i, ff. 
de Solut, 

The rcafon which Uipian gives iS evident, pojfuntus enim cei-tam 
legem dicere^ ei quod folvimus!* d.L. 

According to our rule, although regularly the intereft Ihould be 
paid before the principal, yet if the debtor of the principal and in- 
tereft, upon paying a fum of money, has declared that he paid on 
account of the principal, the creditor who has agreed to receive it, 
cannot afterwards conteft fuch application : Refpondi ft qui dabat^ 
in fortem fe dare dhijfety ufuris non debere profeere. L. I02- § !• 
ff. de SoluU 

Second Rule* 

P ' - If the debtor, at the time of paying, makes no applica- 

^ ^ tion, the creditor, to whom money is due, for different 
caufes, may make the application by the acquittance which he gives 
{a)* ** ^loiks non dicimus in id quod Joluttm ftt^ in arhitrio eji accipi^ 
intis ^ cut potius debit o accept um ferat*'* d. L* 

It is requifite, i ft, That this application be made at the inftant \ 
** dummodo in re prafenti fiat^ in re agenddy ut vel creditori liberum ft 


perfon who accepts it. Colt v. Natervill^ % P, fPms. 304, A bill fbr a fpecific perform- 
ance alleged that the plaintiff had paid 6^. as earned ; the defendant pleaded that he did 
not accept it as earned 3 and by the Lord Chancellor, it is not material in what manner the 
defendant accepted it, but how the other paid it ; for, qukquid folvitur, filvitur ad modum fol* 
The defendant being indebted to the plaintifT upon bond, and alfo upon a book debt, 
paid the money due on the bond at the day j the plaintiff faid it Ihould be for the book debt ; 
the defendant (aid he paid it upon his bond, and not otherwife. The plaintiff brought hia 
action on the bond, and adjudged agalnft him. jinon, Cro. Elix, S%.^^Hawk/baw v. Raio^ 
lingSf I Str. 23. Teems contrary to all the other cafes upon tliis fubjedl j for there, one of 
three obligors pleaded payment by the other obligors, and acceptance in fatisfaflion. The 
plaintiff replied, that he did not receive it in fatisfaftlon, and the re; licat>or) was hoiden to 
be good. Parker^ Ch. J. Suppofe a man owes me loc/. on a bond, and lOo/. on another 
account, and he pays me ico/. 1 may apply it to which I will^ and though paid it in 
fatisfa£tion of the bond, yet if 1 did not receive it as fuch, it will be no difeharge. Pratt , J. 
There can be no payment in fatisfaflion, without ao acceptance in fat'sfaftion. 

(a) in Manning v. kPiefiern, z Pern, 606. it was held by Lord Cgwperf C, that the rule 
fuicquid Jolvltuty folvltur ad modum Jolventit it to be underftoud, when the perfon paying de* 
dares, at the time of pay meat on what account he pays 5 but if the payment is general, the 
appointment is in the receiver. And in Blofi v. Cuttings at Suffolk affizes, cited a 5 rr, 
1194, where the defendant owed money on two bonds, and paid money on account, but 
gsve no dire^ion which he would have it applied to, upon a cafe referved, k was deter- 
mined that the plaintiff had the eleflion. This right of the receiver to apply the payment, 
which is generally adopted in pradticc, is more extenlive than the right for the fame pur- 
pofe in the civil law t for that Teems to be confined to an application contained in the ac- 
quittance given for the payment. Whereat, with us, the elcftion may be made at toy 
time afterward a^ But in the fubfequent notes, it will be fecn that our courti haTe, 
in ieveral cafes (moft of which arc collefled in Piner'e Abr. tit. Payment), directed an 
Application from the circumftances of the cafe, nearly correfpoftdeat with rules in the 
text. 

Voi. T. Bb 
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mn €impere^ vel debitari fwn dare, ft alio nomine folutum guts eorum 
velit I pojlea non permittitur. L» 2. L* p* 

ady T^hat it be equitable ; in arbitrk ejl accipientis^ cut potius 
didnto acceptum ferat: dumtnodo (adds the law) in id conftituat folutum^ 
in quod ipfe Ji deberet ^ ejfet foluturusy id ejl^ non in id debitum quod ejl 
in eontroveijia^ ant in illud quod pro alio quis fidejujferaty aut cujus dies 
mndum venerai* d* ff* de Solut, 

Bachovius ad Tr. U 2. difp. 29. ch* 3. /. c. fays^ that this limita- 
tion ought to be underftood in this* fenfey that as long as the thing 
is Hill entire, and as long as the debtor has not received from the 
creditor an acquittance, importing the application, he may objefl: 
to the application which the creditor would make to the account of 
thofe debts which the debtor had leaft intereft to acquit, and con- 
fequently, may demand that the creditor ftiould either make an 
equitable application by his acquittance, or reftore his money. But 
if the debtor has confented to the application, by receiving the ac- 
quittance which contains it, he cannot, according to BachoviuSy con- 
tradift this application, notwithftanding it may be made to the 
debt which he had leaft intereft in difeharging ; becaufe volenti non 
fit tnjuriay and becaufe otherwife the pofition, that when tlie appli- 
cation has not been made by the debtor, it is referred to the cre- 
ditor, would not be true. For if we fuppofe that the creditor can only 
make the application to the debt, which the debtor had moft intereft 
in difeharging, and confequcntly to the debt to which the law would 
apply the payment, if no application was made by the creditor, it 
follows, that the application which the creditor makes is ufelefs, 
and that he has not the choice. This is the rcafoning of Bachovius. 

It may be anfwered, that it is not ncceflary to the truth of the 
rule, which refers the choice of the application to the creditor, if it 
is not made by the debtor, that the creditor fliould in all cafes have 
this choice y it is fufficient that he may have it in certain 
cafes ; and when the different debts are fuch that it is of little 
confequence to the debtor, that one fhould be difeharged rather 
than another. In this cafe, the creditor has the choice of appli- 
cation, if the debtor docs not make it 5 -and inftead of the payment 
being applied by the law to the debt of the longeft ftanding, or to all 
proportionately, if they were all of the fame date, which, as we (hall 
fee, would be the cafe, if no application were made, the application 
will be itfcrrcd to that to which the creditor (hall choofc to make it. 

Suppofe, for inftance, that I am your creditor for 1000/. the 
price of an eftate which I fold to you in 1750, by an z€t before 
notaries; and in another fum of 1000/. die price of another eftate 
which I fold you by an afl: before notaries, in "1760; after 
having paid me .the .intereft of both fums,.,you pay me 1000/. 
without mentioning on account of which of the two debts you 

7 intend 
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intend to pay it; it' is indifferent to you to wluch of the two the 
application fliould be made^ (ince both are hypothecatory, may be 
demanded, and cany intcreft ; but it is of material importance to 
me “to make the application to the debt of 1766, in order , to pre- 
ferve my hypothecation of 1750 j for if I did not make this ap- 
plication, it would be the debt of 1750, whicli, as the moft an- 
cient, would be fuppofed to be paid. 

The other argument oppofed by Bachovius appears more plan- 
>fible, namely, that the debtor, who by taking a receipt, which 
contains the applicJltlon, has confented to fuch application, is not 
admiflible to coritracHfl it, whatever intereft he had that it fliould he 
made on account of the other debt. However, I do not think that 
this ought to be decided indifcriminately : for, if the debtor 
is an illiterate perfon, the application, which has flipped into 
the receipt, ought net to prejudice him when the fum paid equals 
or exceeds the amount of the debt which the debtor had the moft 
intereft to difeharge fo that'the creditor could have had no rcafon 
for not making the application in which the debtor had the greater 
intereft. For inftance, fuppofe that a countryman owes a pro- 
cureur the fum of three hundred livres, for the price of a plot of 
land which he has fold him, and about a year’s intereft ; and alfo 
five or fix hundred livres for fees \ if the peafant pays the procu- 
reur the fum of four hundred livres, and the procureur gives him a 
difeharge for this fum, fpecifying that it is on account of the fees 
which are due to him, it is evident that this application is a fur- 
prife upon the debtor, and that the debtor has a right to demand, 
that, notwithftanding what is ftated in the receipt, the payment 
fliould be applied to the three hundred livres which he owed for 
the price of the eftate, and confequently, that the intereft fliould be 
declared to have ceafed from the day of payment. On the con- 
trary, if the creditor n.ight have had a fufficient reafon for not 
making the application to the debt, which it was of the moft im- 
portance to the debtor to acquit, as, becaufe the fum paid was lefs 
than that due on fuch account, and the creditor was not obliged to 
receive the payment of the debt in part, the application to another 
debt cannot be contradifted ; becaufe the creditor, who has it in 
his power to refufe the payment, has only accepted it upon con- 
dition of the application which he has made, and which has been 
agreed to by the debtor. 

Obferve, that when it is exprcfsly ftated in the difeharge, that 
the fum is received on account of all the different claims of the 
creditor, « tx univerfo this general application is only un-* 

^erftood to comprife the debts for which the creditor Jbi^s a right o£ 

B b 2 a£kion» 
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afliopt aiid not thofe which are purely natural. (a) §fft> 

de Soltit^ 

It alfo appears to me, that this exprcflion (hould only be under-* 
ftood as comprifing thofe debts of which the term of payment is 
expired. 

Third Rule,, 

« When the application has neither bcCii made by the 
^ debtor nor by the creditor, it ought to be made to that 

debt which the debtor at the time had the moft intereft to dif- 
charge (3)* 

Corollary I. 

The application fliould rather be made to a debt which is not 
contefted, than to one that is; rather to a debt which was due at 
the time of payment, than to one which was not. L, 3 . (:) § !, 
X, 103. [d) ff, de Solut. 

Corollary 11 . 

Among feveral debts which arc due, the application ought rather 
to be made to the debt for wdiich tlie debtor was liable to be im- 
prifoned, than to debts merely civil, in refpc<Sl of which proctfs 
could only iflue againtt his eflefts. 

CcrcUary III. 

Among civil debts the application fhouJd rather be made to tliofe 
which produce intereft, thaji to thofe wliich do not {e). 

Corollary 

(a) Cum TUius Gain Sclo deherrt, esr caufa fideicommifli certain quantitatem, & tan- 
tundem cidcni ex alh caufa, qu-irs 'Cii qjidem non potcrat, ex folutionc autem peiitionerrt 
upn praeftat: Titii fervus aflor, <ibltn’.c don/tno, folvit cam fummam qua efiicerct ad quan- 
ticatem unius debiti ; caurumque eit ei rvlut!:ni rx univfrfo credico. Quaexo id, qued 
folutum eit, in quam caufam accepluni ViiUtur? Refpondii fi quidem Tiiio Seius ita 
caviflet, ut /ibi folutum cx univerfo cieaito lignificarct, ciediti appeilatio folam fidcicom- 
ani/Tam pecuniam demondrare videtur^ tam qxise petitloncii; quidein non habet; fo- 
latione autem fa£^a, repeti pecunia non p teft. Cum vero fervus Tltli a£lor, abfente do- 
mino, pccunlaqorolverit ; ne dominium quidem nummorum in earn fpeciem obli^ationis, 

. ^uae habuit auxilium exceptionis, tranilatum loret, ii ex ea cauta I'ulutio fa£la propone- 
YCtuf ; quia non eft vero fimile dominum ad earn fpeciem folvendis pecuniis Cervum prae- 
pofttifle, quae folvl^non debuerunt j non magis quam uc nummos pecifSiates cx caufa ftde-« 
jullionis, quasi fervus non ex ucilitate peculii fufeepti folvecet. 

{b) If one oWc8 40/. by bond, for the payment of 20 /. at fuch a day, and ao/. by oon** 
tra^ to tibe /aise perfon, payable thfe fame dayi and at the day he pays ao/. without teUlng 
for which it is. It fhall be a payment in equity upon the bond, becaufe that is moft penal to 
Jaim. jfttofi, 559* 

(r) Quod il forte a neutro dictum ftt ; in his quidem nominibus, que diem [vel con- 
ditionem] habuerunt, id videtur folutum, cujus dies venit. 

(d) Cum ex plofibus caufts debitor pecuniam folvit, Julianus elegintiftime putat, ex ea 
. caufa cum folyUTe videri debere, ex qua tunc cum folvebat, compelli poterit ad folutionein. 
' (e) So ho^d, Bnvinlvw 107. lityward v. Lmaxp yiern, 84» jfnon, 8 Med. ajd. 
H Cvddard v.Cox, before £r«8| Where A, oiaed money as 

cxecutrir^ 
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Corollary IV. 

The application ought Hitherto be made to ap hjrpothecatory debt 
tiian to another. L. 97. Solut, 

Corollary V 

The application ought rather to be made to the debt, for which 
the debtor had given fureties, than to thofe which he owed fing^y. 
L. 4. {h) in fin. L.s.ff.d.t. The reafon is, that in difeharging 
it, he difeharges himfelf from two creditors, from his principal* 
creditor, and from his furcty .whom he is obliged to indemnify. 
Now, a delitor has more intereft to be acquitted againft two, tlian 
againll a fingle creditor (r.) 

Corollary VI, 

The application ought ratlier to be made for a debt, of which the 
perfon wlio has paid was principal debtor, than to thofe which he 
owed as fiirety for other per fons, d. X. 97. X. 4.^. d, /. 

Ail thei'e corollaries may be fubjeft to exceptions, which are left 
to the diferetionof the judge. 

For inftance, although in general the application is to be made 
to the debt, which is due rather than to that which is not, never- 
thclefs, if the other would become due in a few days, and may be 
enforced by arreft, I think it ought in the application to be pre* 


executrix of B, and orher money on her own account to C, and afeerwards m.irricd D, who 
incuried a further debt to and made fevenl payments generally, ’ it was held by the 
Chief [uflice, that as the defendant had not applied the money, the right devolved upon 
the piaintiB'; and as the defendant by the marriage was equally liable for the debt incurred 
by the wife, dum ffda^ as for what wa,s due from himfelf, the pUintiff might apply the 
money to difeharge the wife's own debt; but as the demand againft her as executrix de* 
pended on the alfets, he was of opinion that the plaintiff could not apply any part of the 
money to that. 

(a) Cum ex pluribus caufis debitor pecuniam folvit, utriufque demonftratione ceftanfe, 
potior habebitur caufa ejus prcuni%quae fubinfamia deberur, mox ejusy quae penam con- 
tinet, tertio, quae fub hypothrea vel pignore contradh eft: poll hunc ordinem potior ha« 
hebitur propria, quam aliena caufa, veluti ftaejuiforis § quod veteres ideo definierunt, quod 
verifimile videretur diligentem d'^biturem admonitu ita negotium fuum gefturum fuifTe, 
SI nihil eorum interveniar, vetuftior contradfus an'e folvetur. Si major pecuiia nume* 
rum lit, quam ratio linguloiuin i xpofcit, nihilominus primo contradtu fo’uro, qui potior 
erit, fuperfluum ordini fecundo, vcl in toCum, vd pro parte mliiuendo videbitur datum. 

(^) Ec magis, quod meo nomine, quam quid pro alio ftdejuQbris nonxine debeo, etpotius 
quod cum pcena, quam quod fine poena debetur : etpotius quod facifdato, quam quod line 
fatifdatione deheor. 

In his vero, quae prsfenti die debentur, conftat, quoties indiftindle quid folvltur, in 
graviotem caufam videri folutum ; fi autem nulla praegravat (id eft, ft omnia nomina fimilia 
fuerint) in antiquiorem, gravior videtur, quse [&j fub fatisdatione videtur, quam ea, qus 
pura eft. 

(c) This reafon does not feem very fatlsfa^ory, for though there are two creditor?, there 
is only one debt ; the intereft of the creditor to retain the obligations of the furety it much 
greater than that of the debtor to difeharge him. 
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ferred td an ordinary debt, which Is due at prefent ; for it was the 
intereft of the debtor, rather to acquit a debt for which in a few days 
he would be fubjeft to arreft, although the term of payment wasUot 
yet expired, than to acquit ordinary debts whofc term was expired. 

In like manner, although % payment is to be applied to a debt, 
which may be enforced by arreft, rather than to thofe purely civil 5 
yef, if the debtor was a perfon who from his dignity, and riches, 
might flatter himfelf that the creditor would not proceed by arreft 
agamft him, if this debt does not carry intereft, the application 
Ihould rather be made to a debt purely civil which does. 

Fourth Rule. 


[ 53 * 3 nature, and fuch that the 

debtor had no intereft in acquitting one rather than the 
other, the appliption fliould be made to that of the longeft ftand- 
^8 (^)» caufa proegravit in antiquiorem^ L. d. t. 

Obferve, that of two debts contrafted the fame day, but 
with different' terms, which are both expired, the debt of which 
the term was the fliorter, and confequently which expired foonevi 
^ is underftood to be the more ancient, i. 89. {b) § 2-ff.hoc titulo. 


Fifth Rule. 

C 53 ^ 3 different debts are of the fame date, and in other 

refpedts equal, the application fliould he made proporti- 
onately to each. Si par et dierum^ et contraEluuin caufa ft^ e^fum-- 
mis omnibus proportione folutumF L. %.Jf. de Solut. (r) 


Sixth Rule. 


[ 533 3 debts which are of a nature to produce intereft, 
the application is made to the intereft before the prih- 

(tf) This would, in moft cafes, render the rule that the creditor has the right of applica* 
tion, if not made by the debtor at the time of payment, a mere nullity : for it mud be very 
feldbm that the two debts become due at precifely the fame timej but where A. being/in trade, 
owed B 100/. and after leaving oir trade, borrowed lOo/. more, and paid loo/. generally, 
it was held by Hoit, Cb. J. that it /hould be applied to the former, fo that the creditors 
Ihould never charge him with a commKTion of bankruptcy for that which remained. 
Cmb. 463. jinon. 

See /upraf n. 530. 

{b) Lucius Titius duabus ftipulatlonibus, una quindecim fub ufurls majoribus, altera 
Tiginti fub ufuris Jevioribus Seium eadem die obligavit,i'a ut viginti prius folverentur ; id 
eft, idibus Septembrlbus ; debitor poll diem utriofque ftipulationis cedtntem, folvit viginti 
fex \ neque di^um eft ab altero, pro qua ftipulatione folveretur. Qusero, an quod folu- 
turn eft, earn ftipulatjonem exoncraverit, cujus dies autccclTit } id eft, ut viginti forces fo- 
luta; videantur et in ufuras corum fex data ? Refpondit, magis id accipi, ex ufu cfTe. 

{c) A. was bound as furety for B. to C.| a^d B. owed C. a further debt. An account 
was ftated between B. and C., including both, and a bill of fale was made in fatisfadlion of 
the whole debt,.. and it was held that the money taifed thereon ihould be applied towards 
both debts to froportion. The Lord Chancellor (after ftating the general right of the cre- 
ditor to eledi) faid, that at the payment was made purfuant to a preceding account of both 
debts, it ihould be fo proportionately rated. Ferry t. Roberts, % Chant Caf, 84. Fiet* 
Stynrt V. Rowland, Show. aib. 
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cipal 5 primo in ufurasy id quod folvitur^ deinde in fortem^ accepto fere* 
tur*^ L* !• Cod» h» /• 

This holds good even if the acquittance imported that the fum 
was paid to the account of the principal and intcreft, ** in fortem 
et ufuras!^ The claufe is underftood^ in this fcnfe, that the fum is 
received to the account of the principal^ after the intereft is fatis* 
fied. i. 5. [a) %fin de Solut. 

Obferve, that if the fum paid exceeds what is due for intereft^ 
the remainder is applied td the principal, even if the application 
had been cxprefsly made to the intereft, without mentioning the 
principal. L, loa. {b) ^fn.fdeSolut,, 

^This decifion ought to be underftood, with reference to a prin- 
cipal which can be demanded. But if the debtor of an annuity 
had paid megre than he owed for the arrears, he would have a re- 
petition for fuch furplus, and could not infifl: upon having it ap- 
plied to the principal of the annuity ; for, properly fpeaking, the 
principal of an annuity is not due ; it is only in facultate folutionisi 
and the creditor is not prefumed to have confented to the annuity 
being redeemed in part. 

P - The rule which we have eftabliftied, that the applica- 
tion ought to be made to the intereft before the princi- 
pal, does not hold with regard to intereft due by a debtor, from the 
time of a judicial demand being made, as a penalty for his delay $ 
fuch intereft is awarded by way of damages, and forms a diftinft 
debt from the principal ; and what the debtor . pays, is applied 
rather to the principal than to this intereft, according to the third 
corollary above ftated. This is eftabliftied by an arret of 1649, 
and another of 1706. 

C 535 ] creditor pays himfelf out of the price of a 

thing, which was hypothecated to him, and which he has 
fold, the application is to be directed by other rules than thofe 
above eftablilhed (r). 


Firjl Rule, 

The firft, rule is, that the application ought in this cafe to be 

(fl) Apud Marcellum, lib. ao. Digef^orufn, qusricur, ft quis Ita Cijverit debitori, in firm 
tmet ujuras fe accipert, utrum pro rata et forti» et ufuris dccedat j an vero piiui in ufurat, 
cc ft quid fupereft, in forte f Sed ego non dubico, quin hare caucio in firtemet in ufuras^ pritti 
ufuras admittat ; tunc dcinde, ft quid fuperfaerit, in fortem cedac. 

(^) Ticius mutuam pecuniain accepic, et quincunces ujuras fpopondic, eafque paucit 
annis folvit, poftca nuUo pa£lo interveniente, per errorem et ignorantiam femfties ufunt 
(blvit. Quaero» an patetaQo errore, id, quod amplius ufurarum nomine fulucum tlfec, 
quam in ftipalatum dedudluin, fortem minueret ? Refpondit, ft errore plus in ulurU lal* 
viflet»qttam deberet, habendjim lationem in fortem ejus quod amplius folutum eii. 

(c) A creditor by judgment, and alfoby bond, receives aoo/. of the purebafer of thq 
eftate of the debtor, but gives no notice to the debtor that it was to be applied towards th* 
payment of the bond debt'; and per curiam^ it ftiall be applied towards fatisia^on of 
the judgment, being part of the purchafe money. Brett ? . Marfi^ Vtrn* 468. 
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ma4e rath^ to the debt for which the thing was hypothecated, 
than to others for which it was not, whatever intereft the debtor 
inay have had to acquit the former rather than the latter. jL. loi. 
ifl) de Sol^. 

When the debt for which the thing was hypothecated carries^ 
Jlitcreft, the creditor inay make the application to the intereft, bc- 
ibre tlie principal. L. 48. {b) d. u 

Second Rule. 

When the thing was charged as a fecurity for different debtsj 
the application is made to that whofe right of hypothecation is 
ftrongeft 5 for inftance, to a privileged debt rather than to a 
Ample hypothecation. Among fimple hypothecations, the applica^ 
tion will be made to the debt of which the hypothecation was the 
ipoft ancient. * If the riglits of hypothecation were equal, the ap- 
plication fliould be made to all by contribution, pro modo dddu 
L. 96. {c) 3./. d. t. 

A R T I C L E. VIII. 

' Of Confignatlon and Offers of PayvietiU 

r ^ - Confignatlon is a depofit which a debtor makes of the 
loo J that he owes into the hands of a third perfon, and 

under the authority of a court of juftice. 

Confignatinn is not properly a payment, for a payment 
t 537 J cfTentially includes a transfer of property in the thing 
which is paid 5 whereas it is evident that a config?iation does not 
transfer the thing configned to the creditor, who can only acquire 
a property by voluntarily receiving it. Dominium non acquiritur nift 
corpore et imimo. But although the confignatlon, made upon tlie re- 

(а) Paulus rerpoDdit) aVtam caufam ejfe debitorit folvcntUy allam creditor is pignus difira- 
AcHth. Ham cum debitor folvit pecuriiam^ in poteftate ejus eflfe commemorarej in quam 
caufam foiveret ; cum autem creditor pignus diitraheieti licere ci pretium in acceptutn 
referre, etiam in earn quancicateniy quae natura tantum debebatur ; et ideo deduAo eo, de- 
bitum peti pofle. 

(б) Titia cum propter dotem bona mariii poilideret, omnia pro domina cgit, reditusex- 
•jgit et inoventia diftraxit ; quasro an ra, quae ex re mariti percepit, in dotem ei reputari 
debeanC ? Marcellas refpondit, reputacioncm ejus, quod proponerctur, non iniquam videri : 
pro folutoenim magis habendum eft, quod ex eacaufa mulier percepic \ fed ft forte ufurarum 
quoque rationem arbiter dotis recuperandae habere debuerir, ita eft computandtim, [ut] pro- 
urquidque ad molier^m perfenit, non ex univerfa fumma decedat; fed prius in eam 
'qaantitatem, quam ufurarum nomine mulicrem confequi oportebac 3 quod non eft ini- 
quum. 

(e) Cum eodem tempore pignora duobus contradlibus obligantur, pretium eorum pro 
saodo pecuniae cujufque contradlus creditor accepto facere debet ; nec in arbitrio ejus 
cleflio erit, com debitor pretium pignoris confortioni fubjecerit, quod ft temporibua dif- 
oretis ftspetAuum pignorum cbligari placuit: prius debitum pretio pignorumjurefolvetur, 
Ibcttodum fuperftuo compenfabitur. 

&fal 
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fafal of the creditor, is not an aftual payment, it is equivailent to ^ 
payment, and extinguifties the debt no lefs than if an a6iual pay-, 
nicnt had been made ; ohftgnaiiotie totius debita pecunia foIemniUr fa 6 lci 
liber atmiem contingcre manifejium j/?. Z. 9. cod. de Solut. " 

- g « To render the confignation valid, and equivalent to a 
^ ^ payment it is neceflary, qi^il tiait pas tenu att debiteur de 
payer au crcanciery and that the creditor fliould be placed en de- 
meure^ by an cfFeftual offer of payment. 

An offer, to be cffcftual, muff be made to the creditor himfelf, 
if he: has a capacity of receiving ; if not, lo the perfon who has the 
quality of rccerviTig on his behalf, as his tutor, or curator, &c. 

If there is a perfon indicated by the contrail: to whom the pay- 
ment may be made, the offer may be made to that perfon : for, the 
debtor having a right of paying to him by the terms of the agree- 
ment, it is a iiecelfary confequence that he is not obliged to go 
clfewhcre in fearch of the creditor. 

£ ^ ad, It muff be made by a perfon capable of paying *, for 

a perfon who has not a capacity to pay, has not a capa- 
city to offer a payment. 

r n 3d, The offer muff be of the entire fum, unlefs a li- 

^ berty is e^prcfsly given pf paying by inftalments, other- 

wlff* the creditor, v/ho is not obliged tQ receive his debt by parts, 
is not placed eti demeure. 

^ j -j When the debt Is contrailed under a condition, 

the condition muff liavc taken place, and if there is any 
term ftlpulated in favour of the creditor y that term muff have ex-, 
pired : for, as long as the creditor is not under any obligation to 
receive, no delay can be imputed to him. 

C 54^ ] niade at the place appointed for 

the payment, iia demttm oblatio deblti liber ationem parity ft 
eo loco quo debetur Jolutio fuerit celebrata. L. 9. cod. deSolut. There- 
fore, if money is» payable to a creditor in his dwelling houfe, an 
offer cannot be elFe£HveJy made elfewhere ; if the payment is to be 
made at fome other place, the creditor may be required to apppint 
a particular Hjpot, as his domicil there, for the purpofe. 

If the thing which is due is a fpecific article, to be delivered at 
the place where it is, there may be a fummons to take it away, 
which is equivalent to an offer of payment ;and thereupon the 
debtor may obtain an order from the judge to depofit it in another 
place, if he wants to occupy his own rooms in a different manner. 

C S43 3 ^ formal a£t muff be prepared of thefe proceedings, 

and of the fummons before a judge, for the purpofe of 
diredflng a confignation. The fummons is to appear immediately, 
and the judge tliereupon directs a confignation, affigning the cre- 
ditor 
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ditot to be prefent at fuch coniignation^ at a time and place par* 
ticularly fpecified. 

But the previous order of the judge is not abfolutely neccflarjr ; 
^e fummons may merely fpecify that the confignation will be made 
at a particular time and place ; and a confignation made accord- 
ingly, and duly notified, is valid, and the fubfequent judgment and 
confirmation has a retrofpedlive cfFe£t, to the time of tlic con* 
fignation. 

- - Such a confignation ought to be made at the tiAe and 
L 544 J indicated, and of the entire fum due unlefs there is 
a fpecial provifion for paying it up by parts. 

- - The efFeft of a confignation, if it is adjudged f 6 be 

L 545 J jg the debtor is thereby abfolutely difeharged ; 

and although fuhtilitate jurisy he continues to be the owner of the 
diings configned, until they are taken away by the creditor, they 
arc no longer at his rifk, but at that of the creditor, who from 
being a creditor of a certain amount generally, becomes the creditor 
of the particular articles which are fo configned, tanquam certonm 
corporum : and he is no longer the creditor of his original debtor, 
who is entirely liberated, but of the confignatory, who obliges him* 
felf by a quafi-contraft, to deliver the articles in his cuftody to the 
creditor, if the confignation is adjudged good, or to the debtor if it 
is declared to be null. 

Hence it follows, that any augmentation or diminution in the 
value of the money which may be configned, enures to the profit 
or Ibfs of the creditor, if the confignation is valid 5 for wherever the 
debt is of a fpecific thing, it is at the rilk of the creditor ; if the con- 
fignation is invalid, the debtor takes the articles back as he finds them. 

Suppofing an augmentation to take place in the value of money 
fubfequent to the confignation, the debtor cannot, with a view to 
taking advantage of it, withdraw the monies configned, and infift 
upon the confignation being void, for no man can contradift his 
own aft. Any forms which the debtor may have omitted to 
obferve, being cftabliflied in' favour of the creditor, the creditor 
alone has a right to objeft to an irregularity in the proceeding. 

There is a further queftion : fuppofing the confignation to have 
been regularly made, and the debtor to have afterwards withdrawn 
the money configned, whether the confignation is to be regarded 
as never having been made fo far as relates to joint debtors and 
rorctics ? In fupport of the negative propofition, it may be faid, 
that the confignation having been regularly made, cxtinguiflics the 
debt, and difeharges all who were under any obligation ; that the 
fureties and joint debtors having been liberated, it fiiall not be in 
the power of the debtor making the confignation, by withdrawing 
the things configned, to revive an obligation which had become ex- 
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tinflt. An argument is drawn from the law Fin.ff. de paEi. (a) 
which decides that where a debtor by a pdBum de non petendo^ with 
his creditor, has acquired an exception in favour of himfelf and his 
fureties, he cannot, by renouncing the paft upon a fubfequent 
agreement, deprive his fureties of the benefit of the exception* 
Much lefs, it is faid, (hall it be in liis power to revive the obligation, 
from which the fureties have been abfolutely difeharged by con- 
fignation. It is further urged, that fince after a real payment 
whicrflxtinguiflies the debt, a voluntary reftitution of the money 
by the cr^^ditor to the debtor will not revive the debt ; upon the 
fame principle, after a confignation which operates as a paymentf 
and has the fame cfFeft of extinguifliing the debt, a reftitution to 
the debtor of the money configned fliall not revive the obligation. 
Notwichftandftanding thefe reafons there is a decifion of 1624, 
reported by Bajfet IV. 21, 2. that the confignation ihould Be con- 
fidered as never having taken place, and that the fureties (hould 
continue liable. Bajfety who reports this determination, aifigns as 
a reafon for it, that the confignation which extinguilhes the debt 
is not a momentary confignation, but one qua infuo Jiatu manferit^ 
and not withdrawn by the debtor. But may it not be replied, that 
this is merely begging the queftion ? For it is the very point in dif- 
cuffion, whether a debtor who has made a regular confignation may 
withdraw it to the prej udice of his fureties. I think a diftinftion 
flioiild be made as to whether the confignation is withdrawn be- 
fore it is ordained, or confirmed by the judge, or -after. In the firft 
cafe I think thar the confignation (hould be deemed not to have 
taken place, and the fureties confequently would not be difeharg- 
ed : for, the aft of confignation not being in itfelf equivalent to a 
payment, it is the fentence of the judge which gives it that e(Feft:, 
and rxiinguilhes the debt. It is agreed that the fentence has a re- 
trofpeftive operation, and the confignation which it confirms, has 
the effeft of extinguifliing the debt from the inftant of its being 
made. But a confignation neither ordained or confirmed by the 
judge, and withdrawn by the debtor, can neither extinguKh the 
debt or liberate the fureties, and (liould be regarded as no configna- 
tion at all. In the fecond cafe, where the money configned is not 
withdrawn until after fentence, I think that it ought not to pre- 
judice the fureties, or joint debtors who have been fully libe- 
rated (i). 

aiAP. 

(tf) Si reus, poftquam pa£tu8 fit a fe nMfeti ^eeuniam, (ideoque csepit id padum fidejuf- 
fori quoque prodefie) paAus fit, ut a Jit peti Ituat^ an utilitas prioris pa£U fuUata fit fidejuf. 
ibri, quxfitum eft ? Sed veriui eft, femel adquifitaoo fidejuflbri padli exceptionem, ulcc« 
Tius [ei] invito ^torquert non pofie. 

There is no judicial proceeding \n England analogous to a confignation $ but a ten- 
der tothe creditor is, in many refpedts, fimUar in its eftfedti* 

By 
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CHAPTER II. 

Of Novations, 

Tills chapter will be divided into fix articles 2 we fliall fee in the 
firft, what a Novation is, and its feveral kinds 5 in the fecond, we 
/ball treat of the debts which may be the fubjed of a Novation ; in 
the third, of the perfons who may make a Novniion : in thcTOurth, 
in what manner it is made ; in the fifth, of its •. and in tho 
fixth, of Delegation, which is a particular kind of Novation. 

ARTICLE L 

Of the Nature of a Novation and its feveral hinds, 

[ 546 j A Novation is a fubflitiuion of a new debt for an old. 

The old debt is extinguiflied by the new oiie contrafted in its 
dead, for which reafon, a novation is included amongft the difr 
ferent modes, in which obligations are extinguifhed (^t.} 

A no-f 


By tendering the money which is due from him* the debtor is difchurged from further 
intereft ; and if an aflion is brought againil him he is intitled to coHs, but he mult ilill pay 
the debt due from himat the ciine of the tender } and theerie£l of the render is avoided, 
ifthem. ney is not paid upon a fubfequfnt demand. The tender mull be ofihe whol^ 
fum which is due, and the moriey mu ft be actually produced, but it is fufticient to produce 
it in bags. 

in conft^oence of a temporary prefture, a perfon cannot be atrefted who has made a ten- 
der in bank notes j and the a£b of parliament contains the provilian, that in the oath which 
is the foundation of an arre.ft, fuch atendermuftbe diftindly negatived. As it was not 
probable chat fu h a provilion, introduced fub ftltntio in a voluminous a£l of parliament, 
would be immediately known to the public, many perfons were liberated from cultody 
in confequence of it, by not one of whom any fuch tender had in ail likelihood been 
made. 

In refpeft to other afts than the payment of money, the perfon who is under an 
obligation to do any aA muft ptri'orm it at his peril, unlefs the ad requires the 
concurrence of the other party, and then he muft do every thing which* can be d'ine 
without fuch concurrence * but if the pljintilf difciiarges the defendant from doing the 
ad, it is a fufiicienC excufe j and upon the fame principle, where the obligation of 
one of the parties is toarife upon a perfurm^mcc of the obligation of the other, tlie right of 
the latter arifes upon a difeharge by the former, in the fame manner as in cafes of adual 
performance. Sec th* difeaTjon of this fubjedt in Jonex v. Bttkely^ 684. 

(a) ItisafeHcd piincipleiD the Izyt oi' England^ that a mere agreement to fubftitutc 
any other thing in lieu of the original obligation, is void, unlcfs aftually carried into execu- 
tion, and accepted as fatisfaftion. No adlion can be maintained upon the new agreement, 
»o'r can the agreement be pleaded as abir to the original demand. See Lynn v. Bruce, 2 H, 
Efackflf^ne, 317. Jamet v. J)awd, c 7 *. R. 141., and the cafes toerc cited. If d.vcra 
tiiirigs are to be performed by the accord, the performance of part is not fufticient, but all 
ought to be perforiBed, 9 Co, 79* Bo The grott&d of this principle is, that intereft rei^ublica 
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t - A novation may be made in three different ways, which 
I 547 J three different kinds of novations. 

The firft takes place, without the intervention of any new per- 
fon, where a debtor contrafts a new engagement with his creditor, 
in confideration of being liberated from the former. This kind has 
ho appropriate name, and is called a novation generally. 

P ^ The fecond is that which takes place by the interven- 
^ ^ ^ tion of a new debtor, where another perfon becomes a 

dcbto#in my ftead, and is accepted by the creditor, wlio thereupon 
difeharges me from it. The perfon thus rendering himfelf debtor 
for another, who is in confequence difeharged, is called expromif- 
for ; and this kind of novation is called ey^promiffio. 

The expromiflbr differs entirely from a furety, who is fometimeS 
called in law, aclpromijfcr. For a perfon by becoming a furety does 
not difeharge, but accede to, the obligation of his principal, and 
becomes jointly indebted with him. 

The third kind of novation takes place by the inter-^ 
vention of a new creditor, where a debtor, for the pur- 
pofe of being difeharged’ from his original creditor, by the order of 
that creditor, contradls fome obligation in favour of a new creditor^ 
There is a particular kind of novation called a delegation, which 
frequently includes a double novation : we lhall treat of this in 
Article VI. 
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ut fit finii litium : that accord executed is fatisfadUon j; accord executory is only fubiUtuting 
one caufc of adion in the room of another, which it is faid may go on to any extent. 
James V. Davidf ub, fup. Cut what fubilantial reafon there is for conddering this as a 
ground of pbjcAion, independent of authority, or why it ihould not be competent to parties, 
by mutual agreement, to fubfdtute one caufe or adlion, as well as one payment, for another. 
It is not eafy to perceive. 

But where an engagement is entered into by deed, that deed gives, in itfelf, a Aibftantife 
caufe of action, and the giving fuch deed may be a futficient accord and fatisfafVion for « 
fimpie contract dt;bt« yitieRoadei v. Barm^ 1 Bur^ 9. Co. Lit, 212. Bm There are feve« 
ral cafes in which the giving a bill of exchange was held to be a futheient payment. Vtdg 
Kearjlake v. Morgan, 5 T. it. 5 1 3. and the cafes there cited.- y’ide alfo Lowvurt v. I^ubray, 
10 Mod. 36. And a promiflTory.note is iiuon the fame footing with a bill of exchange. It . 
certainly is highly reafonable that the law ihould be fo confidered, becaufe fuch a bill or 
hote is a diredt and full caufe of adtiun, not only to the party to whom it Is fo given, but 
alfo to any other bolder. But In Drake v, Mitchell, i Eafi, 251. upon covenant againft 
three, for non-payment df money, the defendants pleaded that one of them had given a pro* 
mifTory note, upon whieh the plaintiff had judgment, and it was held that this was no de* 
fence; the ground of the deciiion was, that it was not ftated that the note was accepted in 
iatisfa^Uon; but it was faid by Lord £//eir^erearg^,that one may agree to accept of a different 
fecurity in fatisfadlion of his de bt. 

If another perfon engages in lieu of the original debtor, and It Is agreed tfaet in con* 
Cderation thereof the original debtor ihall be difeharged, (which kind of engagement it the 
iamc with that hereafter difeuffed, under the name of Delegation] it Is a matter of funlliar 
praAice that this (hall be regarded as a payment, and operate as a difeharge. 

See however tobly v. Gildart, 3 Lev, 55. Sec alfo Cumber v. Wane, Sir, 416. Heaths 
•If# V* Crtekjbanks^ 2 T, it, Hardfafile t. Hmard^-eXit^ ibid» 

ART- 
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ARTICLE II. 

0/ the Debts neeejfary to conjlitute the SubjeSI of a Novation. 

- It rcfults from the definition which has been given, 
t 55® J there can be no novation without two debts being 
^ontra^ied, one of which is extinguxfhed by the fubftitution of the 
other. 

It follows that if the debt, of which it is propofed to make a no- 
vation by another engagement, is conditional, the novation cannot 
take efifefl until the condition is accompliftied. L. 8. {a) § i. de 
Novat. 

Therefore, if there is a failure in the accomplifliment of the con- 
dition, there can be no novation, becaufe there is no original debt 
to which the new one can be fubftituted. 

Alfo, if the conditional debt, of which it is intended to make a 
novation by a new engagement, is a fpecific thing, which has been 
deftroyed or periflies, before the condition is accompliflied, there 
will be no novation even if the condition (hould exift : for, fince the 
accomplifliment of the condition cannot confirm a debt of a thing 
which has no exiftence, there is no original debt to which the new 
one can be fubftituted. 

- - Vice ver/df if the firft debt does not depend on any 

condition, but the fecond engagement, intended as a 
novation, is conditional, the novation can only take effefi; by the 
accomplifliment of the condition of tlie new engagement, before 
the firft debt is extind. 

Therefore a novation is prevented from taking place, not only 
upon failure of the condition, but alfo upon the extindlion of the 
original debt before the condition is accompliflied, as for inftance, 
by an extinftion of the thing which forms the objedi of it ; for the 
accomplifliment of the condition cannot induce the novation of a debt 
no longer in exiftence. Z. Novat. 

' r CC2 1 ^ term for payment is very different from a con- 

^ dition-, the debt cxifts though the term of credit is not 

' irel fideicommifla, fi in ftipiilationem fuerint dedufta, et hoc adum, ut novetur, 

^et novatip, ft qtiidem pure vel In diem fuerint relidai ftatim : fi vero Tub conditioner 
‘tion flathn, fed ubi conditio extiterit. Nam et alias qui in diem ilipulaturr ftatim novat, 
^ hoc aftum eft $ cum certum fit diem quandoque venturum, at qul fob conditione ftipu- 
noii^ftatim novat, nifi conditio ektlterit. 

(^) Quoties quod pure debetur, novandt caufa fab conditione promittitur ; non ftatim 
•llt ’nontio ; fed tunc defnuin,’cum conditio exttterit. £t ideo ft forte Stichup fuerit in obli- 
. ^dope,etjmndeote conditione decefTerit, necnovatio contingit ) quia non fubeft rei eo 
vemporo, qeoconditio impietor. Unde Marcellui, etfi #oft moram Stichus In conditio 
aaien obligadonem deduct fit;pttf|ati moram, nee in feqttcnceai deduci obligationem, putat. 

expired $ 
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expired 5 therefore, a novation may be made of a debt payable at 
a future day, by a pure and Ample engagement, pr of a pure and 
Ample engagement by another engagement allowing a term of 
credit j and in either cafe, the novation takes effeft from the firft, 
without waiting for the expiration of the term, L. 5. {a) JL, 8. 

§ I - (^) Novat. (r) 

- - It is indeed of the elTence of a novation, that there be 

two debts contrafted, an original debt and another fub- 
ftituted in its room ; but it is fufBcient if the firft precedes the 
fecond, by an imaginary point of time. The novation may take 
place the fame inftant in which the firft obligation is contradbed. 

For inftance, you fell me an eftate for a thoufand pounds 5 by the 
fame contraft, a third perfon engages to pay you that fum, and 
you accept him for your debtor. It may be conceived that dur- 
ing an imaginary point, there exlfts a debt from me of which there 
is a novation, by the engagement of the third perfon. Although , 
there is no fpace of time in which any debt from me really exifts, 
there is a novation which takes place the fame Inftant that the debt 
is contrafked- See another inftance. L. 8. {d) § de Novat* 

^ -j The novation is valid, whatever may be the nature of 
^ the firft debt, or of that fubftituted in its place ; non in^ 


(a) Id diem obligati 0 noirari poted, et pnufquiin dies advenerit* Et generaliter cofi« 
^Ut| et (iipulatione In diem novatlonem contingere, fed non Aatim ex ca aipuJatiooe 
agi polTcy anccquam dies venerit. 

{b) Legata vel fidelcommifla, fi in AipuJatlonem fuerint dtdu^a, et hoe adhim ut 
Rovetur; fietnovatio, A quidem pure vel in diem fuerint relifta, ftatim^ A vero fub con- 
dirione non ftatim, fed ubi conditio exiiterit. Nam et alias qui in diem ftipulatur, ftatlm 
novat, A hoc a^umcA, cum certum At diem quandoque venturiim 5 at qui fub conditione 
Aipulatur, non ftacim novat, niA conditio extitcrit. 

(c) There is a fubtiety in thefe dlAinfUons which fliould preclude our aAent to them if 
they are confidered otherwife than as mere rules of poAdvc law. They are founded upon 
too Arid an application of the rule, that a failure in the accompliAimcnt of a condition, io* 

. duces the abfulute nullity of the engagement ; whereas a conditional obligation, whilft it it 
capable of taking effedt, is Atll areal obligation, and there is nothing unreafonable in ad- 
mitting the dlATolution of it as a ground of compenfaion. Nor, on the other hand, is it un- 
reafonable that an abfolute engagement of a fmall amount, may be compenfated by a con- 
ditional obligation of a large amount i or a cafe may be put of fubAituting one conditional 
engagement for,another. For InAance, 1 owe you lool, upon a bottomry bond, which 
depends upon the arrival of my Aiip Cofar, and is of courfe conditional j it is agreed tliat^ 
that debt (hall be abandoned, but that 1 (hall in lieu thereof engage by way of iofurance, to 
pay you 500/. upon the lofsof your (hip HeSfor* The infurance muA be paid, though by 
the lofs of the Cajar the obligation of bottomry never took eAe£t ; and tlie bottomry bond 
isextinguiAied, though by the fafe arrival of the nothing is due upon the infur- 
ance. 

(</) Siquisita Aipulatus 1 Seio At, Q^od a Titio stxpul ATV s rvxRO, dais 
•POND xs } an, A poAea a Titio Aipulatus Am, Aat novatio, folufque tOneatur Seiua ^ £t 
. ut Celfus novationeiQ*Aeri, fi modo id adlum fit, ut novetAr } id cA, ut Setus debeat quod 
Titiuf promiAt, nam eodem tempore, et impleri prioris Aipulationis coaditionein,ec novari * 
ait i toque jure utimur. 
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terefi quails prdtcejjit ohllgaiio^ feu ctvius feu naturalise quatifcumqui 
ft navari p&ttjle dummodo fequens obligatioy aut civiliter teneaty aiit na-^ 
turiiliter. L. 2 . § i .jf. de Novat. (a) 

,But they muft not be obligations which the law reprobates and 
sinhuls 5 for thefc cannot produce any elFedt. F, fupray p* 2.* 
2* 

ARTICLE IIL 

TVhat Perfciis ihit^ male a I^ovaiion. 

- . - The confent which tlie creditor gives to the novation 

^ of the debt, being equivalent, fo far as regards the extinc- 

tion of the debt, to a payment of it ; it follows, that only thofe to 
whom a valid payment may be made, can make a novation of a debt. 

Therefore, for the fame reafon that a valid payment cannot be 
made to a minor, fo a wife not authorized by her hufband, to an 
interdidJ: -y it ought to be decided, that fuch perfons cannot make a 
hovation of what is due to them.* L. 3. {h) jL. 20. (c) § i.jfl d. t. 

- ^ Vice verfdy a perfoii to w-'hom a debt may be paid may 

likewife in general make a novation : cut recie folvitury is 
$tiam novare poiejl. L* lo.jfl de Novat. 

Hence it follows, that any one of fevcral creditors in folido tnay 
make a novation. Venuleius fo decides. L. 31. (rf) J de Novato 
et Deleg^ which dccifion as it appears to me ought to be followed, 
although Paulus is of a contrary opinion. Z. 27. {e)ff. de Pa^ts^ 
The interpreters have endeavoured in vain to reconcile them. See 
W^ijfcfnbachy ad, Til,de Nova/, lO. 

{a) This is confonant to tl)e admitted principle of the Engli/b law, that a ^recedtf*g 
moral obligation is a Cufficient confidcration for a promife. 

(b) Cui bonis mterdit^um eft, novare obligatioriem fuam non poteft, nlfi meliorcon fuam 
conditionem fecerit. 

(c) Pupillus finetutoris au£Voiitate non pote.lt iioVare ; tutor poteft, fi hoc pupillo exps- 
dUt } item procurator oinniuin bonorum. 

(d) Si duorei ftipuUndi Tint, an alter jus novandi habeat, quaeritur ; ct quid juris unu- 
fquifque fibi adquifieric ? Fere autern convenit, ec uni redte folvi, ec unuin judicium 
petentem tqtam lem in rirem deduccte; item unius acceptilatione petimi utriufque obli- 
gatloncm; ex quibus coUigitur, unumquemque perinde fibi adquififre, ac fi folus ftipulatut 
eiTet $ excepto eo, quod etiam fa^lo cjus, cum quo commune jus dipulantis eil*, amitteie 
debitotem poteft* Secundum quae, fi unus ab aliquo l^ipulatur ; novation? quoque libe-* 
tare eum ab altero poterit, cum id fpccialiter agit, co magis cuiP earn flipulationem flmilcm 
cfla folutioni exf ftimemus, alioquin, quid dicemus, fi unus delegavcrit creditori fuo com- 
inunedi debitotem, ifque ab eo flipulatus fuerk. 

(e) Si unus ex argentariis fociiscum debitore pa£^u5 fit, anetiam alteri noceat exceptio ? 
Neratui, Attliclnus, Proculus, neefi in rem paOusUt, alteri iiocere ; tantum enlmcontti** 
tutuin,r ut Tolidum alter petere po/fit. Idem Labeo; natn nec novare aiium pofie, quam- 
vis'ei rede folvatur. Sicenim et his, qui in nofira potefiate funt, re£le folvi quod credide- 
lint, licet novare non poiSne , quod eft veruis* Idcinque in duobus rcls flipulandi 
dicendum ett« 

la 
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P - In like miinncr a tutor, a curator, a hufband may make 
^ ^ a novation. L. ao. (a) § i. L.ffi. (^) § i.ff. d, As may 

alfo a pcrfon having a general procuration from the creditor. A 
perfon who has only a {Jurtlcular power to receive from the debtors 
cannot, becaufe his power being limited to receive, debit egredi 
fines mandatu If is the fame with thofe perfons called adjcBt folu-^ 
tionis grntidy of v/honi we have fpoken in the preceding Chapter, 
Art. IT. § 4. they cannot make a novation. Z. 10. de ZolnU 

although a valid payment may be made to iliem. 

ARTICLE IV. 

tn whht Manner a Novation is made. 

§ L Of tke Form of a Novation*. 

^ g - By the Roman law, a novation could only be made by 
ftipulatioii *, the form of a lUpulatiou is not in ufe im our 
law ; mere agreements have the fame force as a ftipulatlon had in 
]|j:ie Roman law, therefore a novation is made by a mere agreement. 


§ II. Of the Intention to make a Novation* 

[ - In order to conftitute a novation, the confent of the 

^ creditor, or of feme pcrfon having authority from him, or 
a quality to make a novation for him, is requifite. 

By the ancient Roman law, fuch confent might eafily be prefum- 
cd i but according to the conftitution of fufiiniany in the laft law 
(d) cod, de Novat, fuch intention ftiould be poGtively declared, with- 
out which there could be no novation ; and the new engagement 
which is contradled, is to be conGdered rather as having been made_ 
to conGrm and accede to the Grft, than to cxtinguifii it. 

The reafon of this law is, that a perfon fliould not caGly be pre-^ 
fumed to abandon the rights which belong to him. Therefore, as a 
novation implies an abandonment by the creditor of Ae Grft claim, 

(«) Stefupray n. 555 . 

(A) Adgnarum fuiicfi, aot prodigi curatorem, novandl jui^ habere mlnime dubitaodutu 
eft, a hoc fiirior.) vtl prodigu expediat. 

(ff) Quod ftipulatus ita tktn, Mxhi aut Titio ? Titiui n?c peteie, nec noftre, ne« 
•cceptum facere potcH, tantumque ei foWi poteft. 

{d) Si quis vel aliam perfonam adhibuerit, vcl mutaverlt, vd pigous aceeperit, vel 
qaantitatem augendam, vel minuendam clTe crediderit, vel coadittonem feu tenpus addt« ** 
derit, vel detraxerit, vel ciutionem imoorem acceperit, vel atiquid lecerit, ex quo vttetif 
juris cooditorei intrpducebant novationei ; nihil penicus ptioris caatetie inoovari, fad ante* 
tiora ftare,et pofteriora incrementom illls accedere $ nifi ipfi fpecialitet remiferiat quldem 
priorem obiigationcnii et hoc exprefferint, quod Jnundum mgh pro gnteritribut 
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to wflich the fccond is fubftituted, it ought not to be eafily prc-« 
fumed) and the parties ought exprefsly to (late it. 

Ncverthclefs, in our jurifprudence we have not adopted this lalv 
in fo literaJ a manner as to require that the creditor fliould always 
declare in prccife and formal terms, that he intends to make a no- 
vation; it is fumcient, that his intention, in whatever manner 
expreffed, fliould be fo evident as not to admit of doubt. This 
is eftablifhed by D^Jrgentrey upon the Art. 273, of the Ancient 
Cuftom of Bnltnfty. For iiiftnnce, I am a creditor of Peter for 
a film of 1000/. an aft pafles between "James ^ the debtor of 
Peter^ and me, by which it is declared, that James obliges 
Jjimfclf in n>y favour to pay me the tcooL which is due to me 
by Peter \ and it is added, that I have, as a favour to' Pet cr^ 
(pour faire plaiftr a Pierre) agreed to* he fativsfied with the prefent 
obligation whicli James has entered into witli me ; it ought to be 
decided in this cafe, that there is a novation, and that Peter is dii- 
charged againft me, although it be not faid in pojcife and formal 
terms, that I difeharge Peter^ and accept the obligation of Jamesy 
as a novation for that of Peter. For the terms which I have ufed 
as a favour to Petcr^ fufliciently indicate my intention of difeharging 
Peter^ and taking James. 

But unlefs the intention evidently appears, a novation is not to 
be prefumed. Therefore, if I ajttach the goods of Peter in the 
hands of James^ and James merely undertakes to pay the money 
due to me from PeVtr, without any expreflioii on my part of taking 
the fecurity for the fake of Petery or fome other intimation, which 
renders it evident that I intend that Peter fliall be difeharged, it 
will not be conlidcred as a novation, but James will be only deemed 
to have acceded to the obiigatlon of Peter, who continues bound as 
my debtor. This was adjudged by an anrt of the Parliament of 
Tetdoufe, reported by Cat elan, vol. 2. /. 5. ch . 38 ( a ). 

So if, fubfequeiU to the contrafting of a debt, fome aft pafles 
between the debtor and creditor, allowing a further time, or ap- 
pointing a different place for payment, or authorifing a payment to 
feme other perfon than the creditor, or agreeing to take fomething 
elfe in lieu of the fum due, or by wliich the debtor engages to pay 
a larger fum, or the creditor to accept a fmaller ; in tlicfe and 


(tf) trpda tWt pcincipfe 1 C was held by the Court of King’s Bench, in WhtU v. Cuyler, 
6 7 . Jt* 176, that the undertaking of a forety by deed .did not extinguifls the obligation of 
fhe prindpil <delnor« And in the caie of Uatkilm y. CuIUndeh, i -.) the Supreme Court of 
Tenn^lvmmMy It appeared chat VuUtndin gave\bc plaintiff a mortgage and bond $ chat Cut* 
ltndetC& executors afterinardB Told the equity of redemption to Bird, who gave his bond to 
the plaintiff for the amount of the principal and the intcreft then due, which wai ruled to 
be no difeharge of the preceding bond. The dlfcuffioo, as is ufual in the ySmtricM Courts^ 
turned friocipally upon the auithorltiet of the Engt'ifi law. 1 Dethi* 410. 
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Cmilar cafes, accofding to the principle that a novation is not to be 
prefiimcd, it fliould be decided, that no novation had taken place, 
and that the parties intended only to modify, augment, or diminilh, 
the obligation, and not to extinguifli the old debt, and fubftitute a 
new one, unlefs the contrary is particularly exprefied. 


} III. IVhcthcr the gratiilng an Atmiiity for the Price of a Sum due hy 
the Grantor^ necejfarily includes a Novation f 

If, by an agreement between the creditor and a debtor of a fum 
of money, the debtor has granted an aimuity to his creditor, for 
the fum wliich he owed to him, will there in this cafe neceflarlly 
be a novation ? Several writers maintain that there is no novation in 
this cafe, where the pai’ties have not fo declared ; and a fortiori ^ if 
they have exprefsiy declared by the iiiftrument, that they did not 
intend to make any novation ; they contend that by the con- 
ftitution {a) of the annuity, the creditor does not give a dif- 
cliarge of the fum due to him, that he only confents not to demand 
the fum, provided the intereft of it is paid to him ; coufequently, 
that the old debt always fubfifts, although, under a new motlifi-' 
cation, that is to fay, that inftead of being demandable as formerly, 
it is become a debt of wliich the principal is alienated, and can UQ 
longer be demanded, fo lo,pg the debtor pays the annuity. 

This opinion appears to me to be fubjecl to much difficulty ; it 
is the efl'ence of the conftitution of an annuity, that’ the perfoii who 
grants the annuity fliould receive the price of it; if, then, mj 
debtor of a certain fum, as a thoufand pounds, in confideration of 
that debt grants me an annuity of fifty pounds, it i$ neceffary that 
he fliould receive the fum of a thoufand pounds for the price of the 
annuity ; and he can only be fuppofed to have received it by having 
a difeharge from the former debt as a confideratlan for the an-* 
nuity; the conftitution of the annuity therefore includes a 
charge from me of this fum; it includes a compenfation of the 
fum, of which he was my debtor, with a lilce fum which I was to 
give him for the price of the annuity ; now it is evident, that fuch 
difeharge and compenfation extinguifli the debt, and form a 
novation. • 

It cannot be faid, that the principal of the annuity is my old 
debt, which continues to fubfifl: under a new modification of the 
principal of the annuity, inftead of being a^debt which might be 
demanded as before : for, bcfidcs its being extlnguiflied by the 
conftitution of the annuity, as we have juft flicwn, the righi 
acquired is that of an annual payment, which runs on for ever, 

(tf) The grsa^ng an annuity is ex^reHed by the terms eonfiltut’m dt rmu, 
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until re<i€emed| tather than of the principal, which, as it cannot be 
demanded, is not properly due, and is in facultate folutionis magis 
quatn in obligatione. 

Thefe rcafons appear conclufive for deciding- that an aft, by 
which the debtor of a certain fum grants an annuity to his creditor, 
in confideration of fuch fum, neceflarily includes a novation, even 
if it were exprefled in the aft, that it was not the intention of the 
parties to make a novation ; for a proteftation cannot prevent the 
cflential and neceflary efFeft of an aft. Therefore, this claufe ap- 
pears to me to be capable of no other efFeft than to prevent the 
extinftion of the hypothecations of the old debt, and to transfer 
them to the new, as may be done according to the law iz. § 
qui potior [a). 

Altliongh thefe reafons appear to me very ftrong to decide that 
the aft, by which a debt, which may be demanded and converted 
♦ into the purchafe of an annuity, elFentially contains a novation ; 
ncverthelefs, the contrary opinion appears to hare the fuffrages of 
authors in its favour ; it is authorifed by two arrets^ which are faid 
to have decided the queftion ; the lirft, of the I3tli Aprils 1683, is 
reported in the Journal du Palais^ tom. z. edition in folio. 

In that cafe, LigondeZf a debtor in folido with Sablotty of the fum 
of 6000 livres, had afterwards conftituted an annuity for it, as well 
in his own name, as on behalf of Sablottf and the contraft contained 
a refervation of the obligation and the hypothecations ; the creditor 
having afTigned Sablon to execute the contraft of conflitution, or to 
pay the fum of 6000 livres, Sablon was adjudged to do fo ; the re- 
porter infers from this arret y that it was decided tliat a debtor of a 
fum of money might conftitute an annuity for fuch fum, without 
making a novation of his debt. But 1 think the confequence is 
not well drawn, and that the refpeftive arguments of the parties, 
mentioned in the Journaly do not come to the point of the dc- 
cifion of the caufe ; the true reafon fox which Sablon was adjudged 
to pay, or to execute a contraft of conftitution, appears to me to 
be, that Ligondez having executed a contraft, as well in his name aa 
on behalf of Sablmy and confequently, the creditor onlyhaving con** 
fented to the converfion of his debt of 6000 livres into an annuity, 
Upon condition that the contraft fliould be executed by both the 
debtors ; the converfion of the debt into an annuity, and the 
novation and extinftion of that debt which were to refult from 
it, depended upon this condition ; therefore, as the refufal of 

(«} SI prior creditor poftea, novatione fadia, eadem pignora cum allis acceperit, in 
fttum locum cum accedere ; fed fi fecundua non offerat pecunlam, poite priorem vendere, 
ot prlmam tantum pccuniam expenfam ferat, non etiam qoam poflea credidits U quod fu- 
perlluois cs anuriore credito accepit, hoc fecundo reftituat.'* 
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Sai/cft to execute the contra^, amounted to a failure of the con«^ 
dition, there was not any novation, the debt fubfifted, and SaWon 
was rightly adjudged to pay. 

The other arre^ is of the 6th Septembery 1712, and is contained 
in the 6th volume of the Journal dts Audiences. In this cafe, three fe- 
vcral perfons had coiitra&ed, in folido, an obligation to pay a cer- 
tain fum ; two had a£iually paid each their third, and the crcditofi 
upon receiving it, referved the right of folidity \ Lekegue and De 
VUiemenard had, by a note, promifed to conftitute an annuity for 
the remaining third, and it was faid in the note, nvithout prejudice 
to the right of folidity: a long time afterwards, the creditor afligned 
Montpenftery one of thofe who had paid their third parts, fubjeft to 
the refervatlon of folidity, to pay the remainder, or to accede to the 
conftitution of the annuity, and he was adjudged to do fo. Then, 
it is argued, it was decided, that the conftitution of an annuity, by 
a debtor, did not neceiTarily induce a novation and the extin£Hon of 
the debt; otherwife, in the foregoing cafe, Montpenjier the co- 
debtor in folido of the fum which remained due, and for which the 
annuity was conftituted, would have been liberated from the debt, 
and would not have been adjudged by the arret to pay it, 

I do not know what the reafon was upon which the deciCon of 
the arrH was founded ; but in fupport of our principles, it may be 
faid, that the arret did not decide what has been inferred, but rather 
decided that by the claufe of refervation the creditor was cou* 
fidered as having only confented to the converlion of the debt into 
an annuity, upon the condition that all the other debtors in folido 
(hould accede to the contraft for the annuity, and confequently, 
^he refufal of Montpenfer to accede to it haying defeated the con- 
dition, the debt continued to fubfift* 


§ IV. Of the Necejfity of there being fome Difference between the nensj^ 

Debt and the old. 

C S^9 ] ^ agreement made between the 

fame creditor and the fame debtor, without the inter- 
vention of any new perfon ; although it be cxprefsly declared by 
the aft, which contains the new engagement, that the parties in- 
tend making a novation ; to render it a valid novation, it is neceifary 
that the a£k fhould contain fomething different from the former 
obligation ; either in the quality of the obligation, as if the former 
were determinate, and the fecond alternative, out vice verfi *y or in^ 
thf acceffary parts of the obligation, as the place of payment. It is 
alfo afufficient difirence, if the former obligation were contraded^ 
Vfith Ae fecurlty qf another perfon, or under an hypothecation,^ 

C c j ^d 
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afid by new one I engage without a furety, without hypothe- 
cation I Hut vice verfd^ 

.If the new engagement, made without the intervention of another 
fN&rfdOf does not contain any thing different from the firft, it is evi- 
dent that the contracting of it is of no fignification* IftjTtt. lit. {a) 
jufh. mod. ioL obi. $ 4* 

^ ^ * When the novation is made with the intervention of a 
^ ^ new debtor, or of a new creditor, -the difference of the 
ereditor or debtor is in itfelf, and without any other difference, 
fufficient to form a proper novation. 


§ V. Whether the Confent of the former Debtor is effential to a 
Novation. 

P ^ ^ A novation made with the intervention of a new debtor, 

^ ^ may be made between the creditor and the new dvbtor, 
without the firft, w-hofe debt Is to be thereby exringuiihed, con- 
curring in it, or confentlng to it. Liherat me qui. qued debeo, 
fromiititi etia^n/i nolinn L. 8 . § Nyuat. 

The rcafon is, that the novation, fo far as it affefis the former 
debtor, amounts only to a difeharge from his debt, by the new en- 
gagement which the third perfon contracfls in his place ; now one 
perfon may difeharge the debt of another, without his affent, as we 
have feen in the preceding chapter. Ignoraniis cnim et inviti rwa- 
ditio melior fieri pofejl. X. 53. ie Solut. 


ARTICLE V. 


Of the JEffeEl of a Novation. 




The effe£l of a novation is, that the former debt is 
cxtinguiflied in the fame manner as it would be by a real 


payment. 

Where ofte of feveral debtors in folido alone contrafts a new 
engagement with the creditor, as a novation of the former debt, 
the firft debt being extinguiftied by the novation, in the fame man- 
ner as it would have been by a real payment, all his co-debtors are 
eifuelly liberated with himfelf. And as the extin£fion of a prin- 
cipal obligation induces that of all acceflary obligations, the no- 
rution of the principal debt extinguiilies all acceffary obligations, 
fuah as ^o£b of fureties. 


'(«) Sfd eadem perfona Hr, a quo poftea Aipulerls; ita drmum nova^io Tit, H quid in 
p^lleridre ftipulatione iiovi Stj forte S coSditio, auc dies, aut SdejufTor adjiclaiur aut de- 
rrat;ecur* 


If 
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If the creditor wiflied to preferve the obligations of the otlicr 
debtors and fu reties, it would be necelFary for him to make it a 
condition of the novation, that the co-debtors and fureties ll^ould 
accede to the new debt ; in which cafe, in default of their ac- 
ceding to it, there would be no novation, and the creditor would 
preferve his ancient claim. 

From the principle that a novation extinguiflics the ancient debt, 
it follows alfo, that it extinguilhes the hypothecations which are 
acceffary to it; novatwne Ugitinie faBA liber aniur hypotheca* jL. l8« 

de Novat, 

But the creditor may, by the very aft which contains the 
novation, transfer to tiie fccond debt the hypothecations which 
were attached to the firft. L. i2. § potior. 

For inftance, if by an aft of 1750, you borrowed from me a 
fum of 1000/. with an hypothecation of your eftates, and by an 
aft in 1760, you contrafted a new obligation in my favour, and 
it is exprefTed in the aft, that by force of the new obligation, you 
fliall be difeharged from that of 1750, ^ which the parties intended 
to make a novation^ referving the hypothecations y I (hall by this claulc 
retain my former rank and priority of hypothecation in fupport of 
my new demand, {a) jL. 3. L. 21. {h) ff. diB. tit. 

Obferve, that if the new debt were larger than the firft, I fliould 
only preferve my rank of hypothecation fo far as the fum which 
was due to me by the aft of 1750 ; for the transfer of the hypo- 
thecation to the new demand ought not to operate to the pre- 
judice of intermediate creditors. 

Obferve alfo, that fuch transfer of the hypothecation can only 
be made with the confent of the perfon to whom the things hypo- 
thecated belong. In the above inftance, it is evident that you 
have confented to this transfer, fince you were a party to the aft 
in which the refervation is contained. But if a third perfon, by 
an aft of 1760, obliged himfelf to pay me the fum which 
you owed me by the aft of 1750, and it is faid, that by reafon 
of thefe prefents, the debt of 1750 lhall be difeharged, referving the 
hypothecations^ although the novation may be made without your 


(tf] Cieditor, acceptis pjgnoribus, quae fecunda conventiooe fecundus creditor accepit, 
novatione poltea fadta, [pignora] prioribua addidit 5 fuperioris temporis ordinexn manere 
primo creditori placuitf tanquam in fuum locum ruccedenti. 

(^) Ticius Seiae ob fummam, qua cx totela ci condemnatus ent, obligavit pignori 
mnnia hona fua, qu4t haUhat^ quaqut kobaurui efftt: poftea mutuatus a Flfco pecuoiam, 
pignori ei res fua« omnes obligavit, Sc intulit Seiae partem debici, ft reliquam fummam, no* 
vatione fa£ta, eidem promifit, in qua obligatione fimilicer. ut fupra, de pignore convenh: 
q|u«(itum eft, an Scia praeferenda iic Fifeo, ft in iJlia rebut, quas Titiui tempore pnoria oblU 
gationis habuit, 'item in hit rebus, quat poft priorem obligationem adquaftvit, donee unt* 
tei fum debitum fuum confequatur ? Refpondic, nihil proponi, cur non fit praeferenda. 
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^terveningi the hypothecation upon your eftates attached to your 
debt of 1750, cannot be transferred to t^e new debt of 1 760, unlefs 
you intervene and give your confentj as the new debtor, to whom 
the things hypothecated dp not belong, cannot, without the aflent 
e>f you to whom they do, hypothecate them for the new debt. Ihis 
is decided by Paulus in the law de Novat. Pattius refpondit^ 

Ji creditor a Sempronio novandi^animo Jlipulatus ^jfety iia ut a prtma ohli^ 
g/ftiofif in univerfum difcederetur t rurfum eafdan res a pojleriore debitor^ 
Jine coiifenfu debiioris prioris ohligari non poJfeP 

According to the fame principles, if one of feveral debtors in 
foHdo contr iffls a new obligation in favour of the creditor, and it 
is exprefled in the a£l that the parties intend to make a novation 
of the firft debt,referving the hypothecations; fuch refervation can 
only afieft the hypothecation of the goods of the debtor who con- 
trsL 6 is the new debt, ajid not thofe of his co-debtors, which cannot 
be hypothecated for the new debt without their confent. 

Whatever refervation the creditor may make by the a( 3 ; which 
contains the novation, the furetles of the former debt cannot bs 
^obliged fpr the new> unlefs they confent to it. 


ARTICLE VI. 

Op Delegation. 

§ I. What a Delegation /.f, and how it is made, 

C 5^4 ] Delegation is a kind of novation, by which the original 
debtor, in order to be liberated from his creditor, gives 
him a third perfon, who becomes obliged in his ftcad to the cre- 
ditor, or to the perfon appointed by him. 

Delegare ejl vice fua alum reum dare creditori, vel ctii jujjerit, L, 
XI* ff, de Novat, 

It refults from this definition, that a delegation is made by the 
concurrence of three parties, and that there may be a fourth. 

^ There muft be a concurrence, ill, of the party delegating, that 
is, the ancient debtor who procures another debtor in his Head. 

ad, Of the party delegated, who enters into an obligation, in the 
ftcad of the ancient debtor, either to the creditor or fome othef 
perfon "appointed by him. 

3d, Of the creditor, who, in confcquencc of the obligation con-^ 
traced by the party delegated, difeharges the party delegating. 

Sometimes there intervenes a fourth party, viz, the perfon indL 
caicd by the creditor, and in whofc favour the perfon delegated be- 
comes obliged, upon the indication of the creditor, ant} by the 
order of the perfon delegating. 


To 



Novations, 




393 


To produce a delegation, the intention of the creditor to difeharge 
the firft debtor, and to accept of the fecond in his (lead, muft be 
perfe^ly evident; therefore, if Peter, one of the heirs of my 
debtor,' in order to liberate himfclf from an annuity to me, has, 
upon a partition of the fucceflion, charged his co-heir James with 
the payment of it, Peter will not be liberated, unlefs I formally d©. 
dare ray intention, that he (hall be fo ; and though I receive the 
annual payments from James, for a confiderable time, it muft not 
be concluded, tliat I have taken him as my foie debtor, in the 
place of Peter, and difeharged Peter, Arg, L. 40. (a) ^ z.ff. dt 
Paa, 


§ II. Of the Effea of a Delegation. 

r -j A delegation includes a novation, by the extinfliott 
^ of the debt from the perfon delegating, and the obligatioi; 
contraded in his Read by die perfon delegated. Commonly, in- 
deed, there is a double novation ; for the party delegated is com- 
monly a debtor of the perfon delegating ; and in order to be libe- 
rated from the obligation to him, contrafts a new one with his 
creditor. In this cafe there is a novation both of the obligation of 
the perfon delegating, by his giving his creditor a new debtor, and 
of the perfon delegated, by the new obligation which he rnntrafls. 
Arg. 1 . 40. {b) ^ l.jf. dePaB. 

C perfon delegated were not in truth the debtor of 

die party delegating him, although he would not have 
entered into the engagement, except upon the fuppofition of being 
fuch debtor, the obligation will not be the lefs binding, and he 
cannot refift the payment of it, faving his recourfc againft the per- 
fon delegating him. The creditor who receives no more than is due 
from die original debtor, whom he has difeharged, ought not to 
fuffer by the miftake. Si per ignorantiam promiferit, nulla quidem 
exceptions uti poterit adverfus ereditorem, quia Hie fuum recepit ; fed is 
qui delegavit, tenet ttr condiBione. L. 1% ff.de Novat. 

It would he otherwife, if the perfon to whom the fubftitute was 
obliged were not the creditor of the delegant, whether the delegant 
himfelf was in error upon the fubjed, and fuppofed him to be 
fuch, or whether he intended to make a donation. In either cafe, 
the fubftitute who contradis his obligation under a miftake, and 
upon the errpneous perfuafion that he is indebted, will not be 

(«) TUe ptftnm, fmfitw u nm teniri, non in pnfonan diiifitar j &d, con genmie 
fit, locum inter heredei quo^ue Ktigantei hebtUt. 

{*) Videfiipri, a. 564, 

obliged. 
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obliged, and may refift the demand/ the error being difeovered. 
JL. 7. (fl)jfl /fc Dcf/. Except. L. 2. (^) § 4* ff- de Donat. 

The reafon of the difference is, that in this cafe the perfon to 
whom the fubftitute is obliged, certat de lucro captando ; whereas the 
Other, who has engaged by miilakc, certat de damm vitando. And 
JDore fav'our is always due to him qui certat de damm^ than to him 
qm certat de lucro*, Therefore, he ought not to be only difeharged 
from his obligation, contracted under a miflake, but even to have a 
repetition of what he has paid in confetjiience of it, according to 
the rule. Melius ejl favere repetitioniy quam aclventitio lucro. In the 
preceding cafe, on the contrary, the creditor to whom the fubfti-^ 
tute is obliged, verfaretur in dawtwy if the fubftitute was difeharged 
from his obligation. 

- ^ - If the fubftitute only obliges himfelf under a condition, 

^ ^ ^ the whole cffeCI of the delegation will be in fufpenfe, 
until the condition is accomplifticd, and as the obligation of the 
fubftitute depends upon the accompliflnnent of the condition, fo 
Ekewife docs the difeharge of the delegant from his obligation, 
which can only become extiuCk by the new obligation contradied in 
its ftead. And the obligation of the fubftitute to the delegant like-, 
wife depends upon the fame condition 5 for the fubftitute can paly 
be difeharged from his obligation to the delegant, fo far as he coiv 
traCIs in his ftead an obligation to the creditor. 

Although the fubftitute is not liberated as againft the delegant, 
until the accomplifhment of the condition, ftill the delegant, by 
whofe order he has obliged himfelf upon fuch condition, cannot 
inftitute any fuit againft him, until the condition has failed ; for as 
long as it may take effeCk, it is uncertain whether the fubftitute 
will be obliged to him, or to the new creditor. This is tlic decifion 
of L. 39. (c) ff* de Reb. Cred. 


J III. Whether the Delegant is anfiverable for the hijolvency of the 

Suhfitute ? 

r c<S8 1 Regularly where the perfon delegated contraCks a 
^ ^ ^ valid obligation to the creditor, the delegant is entirely 

liberated, and the creditor has no recourfe againft him, in cafe of 
the fubftitute's infolvcncy. T^e creditor, by accepting the dele-? 

(«) Julitnus ait} fi pecuniain quam me tibi debere exiftimabani} juflu tuo fpoponderlm, 
cut donart volebaa $ cxceptiooa daJi xnali potero me tueri $ & prxterca coAdidijo mihi dd« 
verfus ilipulatianem compeiit} ut me liberet. 

(i) Item fi ci, quern creditorem tuum putabat, jufTu tuo pecuniain, quam noe tibi de- 
bere exiftifnabam, promifero ; petrntem doli mali exceptione fummovebo $ cC ampliui 
incertl agendo cum iVipulatore, confequar, ut miSl accepfam Aipblationem. 

(c) luque tuoc poteilateo) co&diiionia ohtinet, ^um in tutor um confertur* 

6 


gation. 



Novations* 


Aru VI. S 3-] 


595 


gation, muft follow the condition of the fubftitutc. Nomen ejus 
fecutiis ejl. 

There is an exception to this principle, if it is agreed that tlic 
debtor (hall at his own rijk delegate another perfon. Paulus de- 
cides, that in this cafe the creditor may maintain an aftion againft 
the dcicgant for any lofs fuftained by the infolvency ; for when at 
the requeft of my former debtor, I take another perfon in his flead^ 
and at his rilk, it amounts to a contraft of mandate. I become 
his mandatary by allcnting to the delegation, and of courfe am 
intitled to an indemnity from what the execution of it may colL 
Now this mandate cofts me the fum which is not paid by the fub- 
ftitute ; therefore, I ought to be indemnified from it. 

But for this purpofe, I muft not have omitted ufing proper dili- 
gence to obtain a payment, wliilft the fubftitutc continued folvent; 
for other wife, it is my own fault if I lofe the money. And ac- 
cording to the rules of the contraft of mandate, the mandatory has 
no claim to an indemnity, except for the expence which he has 
incurred, without any fault of his own. Venit in adliont mandati^ 
quod mandatoriOf ex caufa mandatiy aheji inculpahiliter. 

As it is not the delegation itfelf, but the contraG of mandate^ 
which is fiippofed to intervene between the delegant and the cre- 
ditor, which renders the delegant refponfible for the infolvency of 
the fubftitutc j it is for the creditor who would take advantage of 
this contraG of mandate, to (hew by writing, that it has inter- 
vened, and that he has only accepted the delegation at the rifle 
of the delegant. Such an agreement is not prefumed, as has been 
decided by an arrhy reported by Bouvot, 

Citjas ad L. 26. § 2.j^. Miind. ad Lihr,^^. Paul, ad Edic. ftates ‘ 
another exception to our principle, which is, that although the de- 
legation is not made with a condition that it fliall be at the rifle of 
the delegant, yet if the fubftitutc, at the time of the delegatioot 
was infoivcnr, and this circumftance was unknown to the creditor^ 
the delegant (liould be bound. This decifion is founded in equity^ 
Delegation is a contraG of mutual intereft, in which each party in- 
tends to receive as much as he parts with. The equity of fuch 
agreements confifts in their equality, and they are not equitable, 
when one of the parties parts with too much, and receives top little 
in return. According to thefc principles, your delegating to me a 
debt from an infolvent perfon, in lieu of a debt of the like amount 
from yourfelf, is manifeftly unequal : for, by fuch a delegation, you 
receive an aGual releafe of your debt, which releafe has a real and 
cffeGive value of as much as the debt amounts to, and for that 
Value you give me nothing in return, but a credit upon an infolvent 
debtor, the value of which is little or notlung. la order then to 

atone 
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atone for the injuftice of fuch a contraft, it is proper that yon 
fiiould bear the lofs arifing from the infolvency of the debtor^ whom 
I have by miftake accepted in your ftead. 

It would be otherwife, . if, at the time of the delegation, 1 were 
apprifed of the infolvency. The delegation in this cafe is not a 
contra£l of mutual intercil, but a real benefit, voluntarily con.- 
ferred upon you, and having a knowledge of the fa£l, I can have 
no rcalbn to complain. Volenti non fit injuria » 

Dt/ptijffs rejefts this fentiment of Cujas^ and contends, that un- 
lefs it is cxprefsly agreed that the delegation fliall be at the rifle of 
the dclegant, fuo periculoi the creditor can never obje£t to the in- 
folvency of the debtor, ivhom he has confented to receive by way 
pf delegation, whatever ignorance he may allege. His reafon is, 
tliat otherwife the delegation would never have the efFcft of libe-t 
rating the delcgant, which is the efFe£k naturally incident to it, fincc 
the creditor might always pretend that he was ignorant of the infol- 
yency of the perfon delegated. 

Thefe reafons appear fufficient for the rejeciion of Cujas*s opi- 
nion, as a matter of law ; which, however, appears indifputably 
Tight in point of confciencc. 


5 ly. Pjff'erei^ce hetwteti Delegation^ Transfer ^ and ftmple Indication* 


- , ' It remains to obferve, that delegation is fomething 

^ ^ ^ different both from transfer and fimple indication. 

The transfer which a creditor makes of his debt does not include 


any novation. It is’^the original debt which paffes from one of the 
parties, wKo makes the transfer, to the other who receives it ; and 
the perfon having the transfer is, properly fpeaking, only the pro- 
curator ifi rent fuam of the creditor. Befxdcs, the transfer only 
takes place between thefe two perfons, without the confent of the 
debtor neceffarily intervening. 

For the nature of a transfer, fee Pothieids Treatife on Sales^ 

Part VI. ch. 3. 

A delegation alfo differs from a fimple indication. 

When I indicate to my creditor a perfon from whom he may 
fcccive payment of the money which I owe him, and to whom I 
give him an order for the purpofe, it is merely a, mandate, and 
neither a transfer nor novation. I remain the debtor, and the 
perfon defignated by the order does not become fuch in my ftead. 

So where the creditor indicates a perfon to whom his debtor may 
pay the money, this indication does not include any novation ; the 
debtor does not contraft any obligation to the perfon indicated, but 
continues the debtor of his creditor who made the indication. 

As to this kind of indication, fee /upra^ Ch. x. Art. II. § 4 . 

CHAP, 
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CHAP. III. 

the Releafe of a Debt* 

The releafe which the creditor makes of the debt, is 
L 57^ J modes in which obligations are extin- 

gulflied, for it liberates the debtor plerto jure. 

ARTICLE L 

hi what Manner the Relegfe of a Debt is made (a)* 

§ I. WhetUr the Releafe of a Debt ma^ be made by a mere Agreement ? 

According to the principles of the Roman law, there 
^ ^ was a difference between civil obligations rcfulting from 
confenfual contrails, which were contrailed by the mere confent of 
the parties, and other civil obligations, which refulted from real ‘ 
contrails (^), or from ftipulations. With refpeil to thofe con- 
trailed by the confent of the parties, the releafe might be made by 
a fimple agreement, by which the creditor agreed with the debtor 
to hold him acquitted, and fuch agreement extinguifhed the obli- 
gation plena jure. L. 35 {c). ff. de R,L With refpeil to other 

(a) In England, a releafe can only be by deed fealed and delivered. 

If leveral perfons are jointly and feveraliy bound in a concrad, a releafe to one operate! 
as a diicharge to all. 

if there ii a covenant never to foe a foie debtor, . or all the debtori, who are jointly, 
bound, this haatbe cfFeit of a releafe ; but a covenant not to fue for a paruculfr time, is no 
bar to an adlion, though it is a valid ccntra£t, and an adlion may be maintained for da« 
snages on the breach of it. Alfo, a covenant never to fue ent of feveral debtors, is no de- 
fence either to the perfon Mith whom it is made, or the others. Dean v. Newbail, S T. R% 
i68. The reafon of chefe diftin^lons is to be found in certain ulterior principles, and the 
diftinftioni themfeives are by no means arbitrary. When a creditor covenants never to fue 
his debtor, the fum which the debtor is afterwards compelled to pay would oe the meafure of 
damages for an infradlion of that covenant, and confequently, to admit a right of a^ion, 
would be a mere circuity. When the covenant is not to fue for a limited lime, if that 
would Hop the right of adion, a legal maxim, that a perfonal adlion once fufpended by the 
a£l of thepartiei is abfolutely extiodl, would attach and defeat the right of fujt, not only 
during the limited time, but ever afterwards, contrary to the true intention. And the 
objedioo of circuity cannot apply when there are feveral debtors, and the covenant only 
extends to one. It is not to be prefumed, that the intention of the perfon covenanting. was 
to produce a collateral effedl with refpedi to others, when a diflindl and reafonable tStCt 
may be produced, by giving the party, claiming the benefic of the covenant, redrefs for any 
injury which he may peifonally faHain from the infridtion of it. Sec Appendix, N® XI. 

Real contradla were thofe which required the interpofition of a thing ( rei)^ at the 
fvbjed of them j for inftance, the loan of goods te be fpecifieally retunud. 

(r) Nihil tarn naturale eft, quam eo gcnerc quidque diftblvere, quo coHlgatum eft : idco 
verboram obligatle verbis tolHtur i nudl cenfeofus obligatio contrario conlei^o dilTolvitur. 

civil 
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civil obligations : for the rclcafe to extinguifli the obligation plene 
jurcj it was neceflary to have recourfe to the formality of an ac-* 
ceptilation (/i), either Ample, if the obligation refulted from a fti- 
pulation, or Aquiliany if from a real contrafl: i v. tit. de Accept, in 
hfl* £ 5 * Pand. A Ample agreement by the creditor to acquit the 
debtor^ did not extinguifh fuch obligations pleno jure\ but only 
gave the debtor an exception, or de non regevoir^ againft the 
a£iion of the creditor, demanding the payment t the debt, con- 
trary to the faith of the agreement* 

This diftinfiion and thefe fubtleties arc not admitted in the law 
of France^ in which we have no fuch form as an acceptilation ; and 
all debts, of whatever kind, and in whatever manner contrailed, 
arc extinguifhed, pleno jure^ by a Ample agreement of releafe be- 
tween the creditor and debtor, provided the creditor is capable of 
difpoAng of his property, and the debtor is not a perfon to whom 
the creditor is prohibited by law from making a donation. 

Therefore ail that is faid in the title, f. de Accef^t. concerning the 
form of'an acceptilation, and particularly that acceptilation can- 
not be made under a condition. L. 4 .^. de Acceptil. has na 
application in the law of France- 

With us there is nothing to prevent the creditor making the re- 
leafe of the debt depend upon a condition, and the effeft of fuch a 
releafe is to render the debt conditional, the fame as if it had been 
contra6ted under the oppoAte condition to that of the releafe. 

§ II. In •what Cafe is a tacit Releafe prefumed? 

r c^2 1 ^ releafe of a debt may be made, not only by an ex- 

prefs agreement, but alfo by a tacit agreement, refulting 
from fadls that induce a prefumption to that eifeft. Thus, if a 
creditor has reftored to his debtor the writing containing the obli- 
gation, he is prefumed to have releafed the debt. Si debitori meo 
reddiderim cautionem^ videiur inter nos convenijfe ne peterem. L. %. 
§ J. ff.de PaB. 

If the writing were fubferibed by feveral debtors in* folido, and 
the creditor had reftored it to one of them, feme dodors cited by 
Bruneman^ ad L.2.ff. de PaB. have held that the reftoration of 
the writing ought only to be prefumed a perfonal difeharge of the* 

(a) AeceptilatiM may be regarded in a great degree as tbeconverfc of ftipulation, being' 
a ccrcaln forisialit]r, by which the debtor alfced the creditor, whether he had received what 
the ather bad pramifed? to whi|ph he anfwered, that be bad i and this wit held to operate at' 
a relcalt, without adtual payment.. But as this fimple mode of acceptiUcioo only difeharged 
obiigationi eontrafted verbally, the fllpulatien wai Introduced, which cunfiStd of' 

a mutual inteirogatioo, wheieby the original obligatioa was &rft converted into a verbal 
ablfgatioo, and atewardt dUcharged by Kcepulatioo* 
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debt to the debtor, to whom the writing is given up. It appcati 
to me on the contrary, that it ought to be prefumed, that the cre- 
ditor intended to releafe and entirely extinguife the debt ; for If 
he only intended to difeharge one of the debtors, he would have 
retained the writing, which would be neceflary to enforce payment 
from the others. 

^ - Upon the queflion, whether the pofleffion of the writ- 

^ ^ ing by the debtor, is in itfelf a fuificient ground for the 
prefumption that it was delivered up by the creditor, Bdeeau^ follow- 
ing fome ancient do£iOrs, makes a diltin£lion ; he fays, that if the 
debtor alleges that he has paid the debt, his pofleffion of the 
writing is a fufficient ground for the prefumption, and that the 
writing Ihould be deemed to have been reftored upon the acquittal 
of the debt, unlefs the creditor proves the contrary; but that if lie 
alleges that the creditor has reieafed him from the debt, the pof- 
feffion is not. fufficient, and he ought to prove that the creditor had 
voluntarily releafed the debt, and given up the writing ; for a releafe 
is a donation, and a donation ought not to be prefumed ; nemo donart 
fadle prafimtUir ; and befides it is an agreement which, accord- 
ing to the ordonnance, ought to be eftabiifhed by writing. I think 
this not a folid didinclion, and tiiat it ought to be decided gene- 
rally from the pofleffion of the debtor, tliat the creditor fliall be 
prefumed to have given up the fccurity, either as acquitted or rc- 
leafed, until the creditor fliew'S the contrary. As for inftance, 
that it has been taken furreptitioufly. It is to no purpofe to fay 
that a donation is not to be prefumed, for that only means that it 
is not to be prefumed eafily and without fufficient ground ; now^ 
according to the law cited, there is a fufficient ground to preAunc 
a donation and releafe of the debt, when the creditor gives up the 
fecurity, and the clrcurnltance of the fecurity being in the poflef# 
Con of the ^debtor, i$ a fufficient reafon for prefuming that the 
creditor has given it up ; as that is the moll natural way of the 
pofleffion paffing from the one to the other. 

The argument derived from the ordonnance which declares that 
agreements,, whofc objeft exceeds loo livres, fhall be proved by 
writing, is not better than the other ; the intention of the ordon-. 
nance was only to exclude parol proof, and not the prefumptiona 
refulting from afts avowed by the parties. 

A diftinftion adduced by Boiceau, founded upon the relative 
fituation of the debtor, is more plauCble. If the debtor were the 
general agent, or derk of the creditor, having accefs to his papers, 
the pofleffion alone might not be a fufficient prefumption either 
of a payment or releafe. So if he was a neighbour, into whofe 

houfe 
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houfe the cfleAs of the creditor had been removed on account of 
a fire. 

P * The reftitutlon of an article pledged docs not induce 

a prefumption cither of the releafe or payment of the 
debt. L. 3. (a) jf. de PaEl. for the creditor might have no furtlicr 
intention than to remit the pledge, and not to releafe the debt. 

- 1 ^ creditor is prefumed to have relcafed the folidity to 

debtors in folido, tvhen he has admitted them to pay fing- 
ly. V.fupra, n. 277. ^feq. ^ 

P ^ ^ When there is a contraft between you and me, in- 
^ ' volving mutual obligations, and before . it h executed on 
cither fide there is a new agreement, by which I liberate you from 
your engagement, you arc likewife prefumed to have difeharged me 
from the reciprocal obligation, llius, if I fell you an eftate, and 
we afterwards iigrce that I (liall difeharge you from the purchafe, 
you will be deemed to have alfo difeharged me from the fakw 
£. 23. (i) f de Accepts 

^ - The omitting to except one debt in the releafe which 

is given for another, forms no prefumption of a releafe of 
that which is not mentioned. £. 29. de Ohlig. fs’ A^. 

So if there is a ftatement of mutual accounts, and one of the 
parties omits including a demand which he lias upon the other, it 
is no prefumption of that demand being releafed, it will be rather 
confidcred as an accidental omiflion, winch will not deprive the 
creditQr of his right of recovering the debt, notwithftanding its not 
being comprized in the account. 

But fuch a prefumption may arlfe where three circiimftances 
concur* ift, When the debtor and creditor are nearly related, or 
a great friendfhip fubfifls between them. 2d, Where not only one 
but feveral accounts have pafled without any notice of the demand. 
3d, When the creditor has died, not having made any claim. 
Upon fuch a concurrence Papitiian dire£ls that a releafe fliall be 
prefumed. This is the decifion of the famous law, Procuhy 26. (d) 
ff. de Probate 

§ 111 . Whether 

(tf) Po/tquam plgnus vero debitors reddatur, A pecunia foluta non fuetir, debitunfr 
peti poiTe dubium non eA, nifj fpecialiter contrarium adtum eiTe | robetur. 

(^) Si ego tibi acceptum fcci, nihilu megis ego 4 te liberatus fum : Faulus, imo, cum 
«locatio, condud^io, emptio, venditio, conventione faOa cii, et nondum res interceflic, 
utrinque per accepcilationem, tametii ab altemtra parte duntasat interccAit, liberantur 
obligatione. 

(t) Lucio Titiocom ex caufa jud'cati pecunia deberetur, ct cidem debitor! aiiampecu*. 
nlsm errderet, in cautione pecuniae creditae non adjecit flbi prater tarn pecumtm debitam 
fhi tx cau/a judieati t Quaero, an integric fiot utrxque Lucio Titio petitionea ? Paulua 
rcTpondit, nihil proponi cur non Ant integrae. 

{d) Trocttla magnse quaailutii AdeiconuniiTum a fralre Abi debitum, poft mortem cjus 
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$ III. Whether a Releaje may be made by the mere Will of the Creditor^ 
^without an Agreements 

We have feen that a valid releafe may be made, either 
^ by an exprefs or tacit agreement between the creditor 

and the debtor. Some authors are of opinion, that it may be made 
by the mere will of the creditor, declaring that he makes a releafe, 
provided he be capable of difpofing of his effefts. This is the 
opinion of Barbeyracj in his notes upon I'uffetidorf: his reafon is, 
that every pcrloii, who has the diipofal of his effects, may at his 
pleafure renounce the rights whicli belong to him, and that by re- 
nouncing he lofes them. Panins in the law 2 . (^) § 1 .^. pro DereL 
cxprefsly decides, that we may by our will alone renounce, and Jofe 
the rights of dominion of a corporeal thing wdiich belongs to us; for 
the fame reafon, we may renounce the right of credit which we 
have againit cur debtor : and, as there can be no debt, without a 
right of credit in the perfon in whofe favour it was contrafted, 
the renunciation, and abandonment which the creditor makes of 
his right of credit, ncceflarily induces the extin£kion of the debt. 
According to thefc principles, if a creditor at Orleans has written 
a letter to his debtor at Marfeilles^ by which he intimates a releafe 
of his debt; although the debtor dies after the letter was written, 
but before it came to hand, fo that no agreement can be faid to have 
intervened between Jiim and (lie creditor, nevcrthelefs, according to 
the principles of Bnrbeyrac^ it mull be decided that the debt is cx- 
tin£l, and that the creditor, who by the letter has declared his in- 
tention of renouncing his demand, cannot enforce it againft the 
heirs of the debtor. 

1 do not think that this opinion of Barheyrac could be followed 
In pra6lice : I readily agree with him, that (fuppofing a metaphyfical 
cafe) a creditor, w ho had an abfolute intention of abdicating his 
riglit, may by his will alone extinguifh it ; but wdiere a creditor 
declares that he makes a releafe to his debtor of his debt, he (hould 
not be prefumed to have this abfolute intention of abdicating his 
demand, but father that of making a gift of it to his debtor. 
Now, as every gift requires the acceptance of the donatary, it fliould 
be held that the creditor only intended to abdicate liis right of credit. 


in ratione cum hereJibus compenfare v.l er, ex dJverfo autem allegarctur, nunquamida 
fratre quamdiu vixify dejidtratunty cum Tariis ex cuu^ijape j rathnem fratris pecunias 
tmthPreculeeJolviJfet'y Divus Commorius, cum fuper eo negotio cognofccrct, non admifit 
compcnfationem,<iuafi taciiefratri fjdelcommifluir. fulflet rtmlffum. 

{a) Sed Prnculuf, non definere camrem domini clic, nifi ab alio poffeffa fuerjt : Juli- 
anus, dcfi.iere tjuidcro omittentis efl*c, non fieri autem alteriua, nifi poiTciTa fueiit; 
tt reft.-. 

Vot. I. D d 
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upon his releafe , and gift receiving their perfeftion by the accep- 
tance of the debtor ; therefore, in the cafe fuppofed, I think it 
ought to be decided contrary to the opinion of Barbeyracy that the 
releafe of a debt, communicated by letter, ought not to have any 
cfFc£f, if the debtor to wlu m it was made happens to die before 
the letter arrives. 

Even if the principle of Barheyrac were to be followed, it could 
only be when the releafe was pure and fimple : when it was made 
under certain conditions, it is evident that it could have no effc£f, 
before the debtor had accepted the conditions. 

JIV. Whether a Relenfc may be made in part. 

P - A releafe of a debt may be made either wholly or in 
part : the Roman laws excepted, with regard to an accep- 
tilation, the cafe where the thing was not fufceptible of parts. For 
inftance, if I were obliged in your favour to impofe a certain right 
of fervitude upon my eftate for the advantage of yours, the accep- 
tilation of this debt could not be made by parts, L. 13. § i. [a)ff. de 
AcceptiL \ but with us, there is nothing to prevent fuch a debt being 
releafed in part, as for a half, a third, &c. and the efFeft of this 
releafe will be, that you can only demand from me the right of fer- 
vitude, upon giving me the half or third, &c. of the value. 

ARTICLE II. 

Of the differ etit Kinds of Releafes. 

We may diftinguifl". two different kinds of relcafes, the one we call 
a real releafe, the other a pcrfonal difeharge. 


§ I. Of a real Releafe. 

- A real releafe is where the creditor declares that he 
conliders the debt as acquitted ; or when he gives a dif- 
eharge, as if he had received the payment of it, although he has 
not. 

Such a releafe is equivalent to a payment, and renders the thing 
no longer due ; confequently it liberates all the debtors of it, as 
there can be no debtors, without fomething due. 

(4) Si id, quod In Dipulationem deduAum e(^, dlvifionem non recipiat, acceptilatio in 
partem nullius erit momenti ; ut puta, fi fervitus fuit prsed'i ruftici vel urbani. PJand It 
mfusjruftki fit in ftipulatum deduff us, puta fundi Titian!, [wtevk pro parte acceptilatio ferb 
Ct erit refiduse partis fundi ufusfru£tus. Si tamen viam quis fiipulatus, acceptu iter vel 
upturn fecerit, acceptilatio nullius erit momenti : hoc idem efi prubandum, fi a£lus accepto 
fueritlatus j fi autem iter et a£tu6 accepto fue:it latus, coQfequens erit dicere liberatutn 
cum qui viam promifit. 
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§ II. perfonal Dtf charge. 

P A perfonal releafe or difcharge is that, by which the 

^ ^ creditor merely difcharges the debtor from his obliga- 

tion ; fuch difcharge magh exirmt perfonam dehitoris ah ohltgatione^ 
quam extingwt obligationem : it only extinguiflics the debt indireftly, 
where the debtor, to whom it is granted, was the foie principal 
debtor, bccaufe there can be no debt without a debtor. 

But if there are two or more debtors in foiido, a difcharge to 
one of them does not extinguifli the debt; it only liberates the 
perfon to wliom it is given, and not his co-debtor : the debt is ex- 
tinguilhcd, however, as to tlic part of the perfon to whom the dif- 
cliarge was given, and the other only rcnuiins obliged for the re- 
mainder. 'l"he reafon is, that if cacii is debtor for the whole, it is 
only on coinlition that tlic creditor liiall cede to him his rights 
and aftlons againll the other. The creditor having by his own adt 
rendered himfelf incapable to cede them, againft the debtor whom 
he has difeharged, the otlicr ought not to fuder by it, as we have 
fecn, fupray fi. 250. 

A difcharge to a princij)rvl debtor Induces that of his fureties : 
for it would be ufclefs to difcharge him, if liis fureties were not 
diftharged likcwifc, fince li e fureties, if they were obliged to pay, 
would have recourfe againft him ; bclides, lliere can be no fureties 
without a principal debtor. This rule, however is fubjcdl to ail 
exception with reipcdl to coiitradtsj il*attcrmoicrnentyfupray tu 380. 

Contra^ vice verfay a difcliarge to a lurcty docs not difcharge the 
principal debtor, for the obligation ol the furcty depends upon that 
ot the principal, but the obligation of the principal docs not depend 
upon iliat oi the lurcty : th; rc cannot be a furcty without a princi- 
pal debtor, but there may be a principal without a furety. 

A perfonal difcharge to one furety tioes not difcharge liis co- 
fureties, X. 23. [a) de PaB. X. 15. {b) J i.Jp.dc Fidej, Never- 
thelefs, if the co-fureties wxtc entitled to compute upon having 
recourfe againft the one who is dilcharged, having contra£fed their 
at the fame time with him, or after him, it is equi- 
table that a difcharge granted to him ftiould liberate them, in re- 


(<*) Fidejunbrisautemconventin nihil proderit ren, qu’a nihil cjus interftt a dehirore pc- 
cuniamnon pcii; immo, nec confidejufToribus proderit, i»t'i]ue cnlir, quimiodo cujusque in- 
t&t&. Cum alio conveni'o fadla piodelt, fed tunc deixium, cum per cum, cui excepiio 

tut, principaiiur ei, qui padVus eft, proHcUt ; fjcut in rco piomittendi, et his, qui pro to 
•bligati font. ' t r 


fidej ufferant in viginti, alter, neab eo petercs, quinque 
ti » e eritvel promiferir, nec alter liberabitur : et, ll ab alrero quindecim peicre inftituriis, 
nil •oceptione fommoveris: rellqua autem qu'nquc, li a priare fidejuflbre petere infti- ‘ 
•ilCfii, doh mah eweptiunc fummovcrii. 
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fpeft of the part for which, after payment of the debt, they would 
have had recourfe a,qainft him, if he had not been difeharged. As 
the creditor was not entitled, by difeharging fuch furety and de- 
priving them of their recourfe to prejudice them, they may with 
refpefl; to this part oppofe the aflio cedendarim acfiommy2iS'wt have 
fecn, n. 250. 

This decifio?!, that a difeharge granted to a furety neither libe- 
rates the principal debtor nor the co-fureties, holds good even where 
the creditor l)as received a fum of money from the furety to 
difeharge him from his engagement j the principal will not on that 
account be at all difeharged ; for fuch fum is not given by the 
furety in payment, and to be applied in deduftion of the debt, but 
as a price for the difeharge of his engagement. 


J III. Whether a Creditor ma\ lawfully receive a Cenf deration for dif 
charging a Suretvy without ap/d^dug it in Reduction of the Debt ; and 
fcveral ^lefions depending thereon, 

- T What wc have jufl: faid leads to the celebrated queftion, 
^ wdiether after a perfon has become furety for my debtor, 
to whom 1 have lent a fum of money,! may not only in point of law', 
but alfo in point of confeience, receive fomething from the furety, 
to difeharge him from his engagement, and afterwards exaft payment 
of the whdle from the principal, without applying any part of 
what I have received from the furety in reduction of the debt r 
Dumoidiny in his Treaiife de U/ur. 34. decides, that it may be 
lawfully done, if, at the time of difeharging the furety, there was 
rcafon to apprehend the infolveiicy of tlie principal debtor. I am 
not thereby guilty of ufury ; for ufury confifls in receiving fome- 
thing beyond the furn lent, as a price and rccompcnce for the loan ^ 
it confills in receiving a rew^ard for a fervice which ought to be 
gratuitous. This is received on a totally different account. The 
rifle of the debtor’s infolveiicy, which was the fubjefl of appre- 
henfion, was the rifle of the furety and not of myfelf. I may 
take this riflv upon myfelf and difeharge the furety,' and am un- 
der no obligation of doing fo for nothing. This rilk is appreci- 
able, and I may fairly receive a fum of money for the price of it. 
Thus, fuppofing me to be a creditor oi Peter for 1200/., and you 
to be his furety. The affairs of Peter become deranged, and there 
^is reafon to apprehend that^^ffc may be a lofs of half the debt, or 
more. This rifle would fall upon yo'u. You offer me 300/. for 
taking it upon myfelf, and giving you a difeharge, which offer I 
accept -, afterwards, PetePs affairs come round, and he pays the 
whole debt, by w'hich I am a gainer of the 300/. received from you. 

This 
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This gain is perfectly fair, it is the price of the rifle, which I have 
undertaken in your ftcad, of lofing 600/. or more. Neither the 
principal debtor nor you have any reafon to complain. The prin- 
cipal cannot, for he has no intcreft in the matter ; he pays what 
he owes, and nothing more ; you cannot complain, for if you have 
given me 300/. more than was due to me, I have given you an 
equivalent by taking the rilk upon myfelf. It is a contradl of 
hazard between us, and is as equitable as a marine infurance. It 
may perhaps be objected in the cafe of a loan, that the rifle of 
the borrower’s infolvency cannot eiuitle the lender to any extra 
compenfation : I anfwcr that this principle is only true it aiFedts 
the debtor ; the riik which a creditor runs of lofiug the fum 
which he has lent, through infolvency, cannot give him any right 
to demand any thing beyond this fum from the debtor, as on his 
part it would be a pure lofs, and he would receive nothing in return ; 
befides, his poverty ought to be a reafon lor relieving rather than 
opprefling him ; but the rilk of the debtor’s infolvency may give 
the creditor a right to receive fometliing from a third perfon wdio 
was fubjefl to that rilk, as a confideratlon for taking it upon 
himfelf, for the third perfon, by having a difeharge, receives fomc- 
thing in return. 

When there is no reafon to doubt the folvency of the principal, 
Dumouliny thill* decides, that the creditor cannot lawfully take 
any thing from the furety to liberate him from his engagement. 
It may be oppofed, that the right which 1 had againft the furety 
was a right in bonisy which was part of my property 5 I give him 
up this right by a releafe, and there is no reafon w^hy I fhould not 
receive fomething in lieu of what 1 part with I anfw^er, that ac- 
cording to the rules of commutative jullice, I cannot demand more 
in lieu of any thing which I part wdth, than an equivalent for that 
thing, that is to fay, what it may be appreciated at 5 and if it cannot 
be appreciated at any thing, nothing can be demanded for it. Now, 
fuch is the right which I have againft the furety, and which is the 
fubjeft of the releafe. Thus, fuppofe Peter owes me a hundred 
pounds, and tuyere is no fufpicion of his folvency, I have fecuritics 
upon property of confiderably greater value \ you are his furety, 
and I releafe you from your engagement ; what value can be 
placed upon the right rcfulting from fuch an engagement ? My 
debt, with all the rights connedted wdth it, is worth a hundred 
pounds, and no more, without the addition of your engagement ; 
it is worth that fum, becaufe it is fuppofed to be fully fecured ; 
confequently the right which I releafe cannot be valued at any 
thing. By remitting it I fuffer no lofs, and therefore I cannot 
fairly receive any thing by way of remuneration. 

D d 3 Obferve, 
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Obferve, that where a furcty gives fbmeth^ to a creditor for 
bis difcharge, it ou^ht to be prefumcd in point of law, that there 
was fome apprehenfion of infolvcncy, for a pcrfoii is not prefumed 
to throw away his property without any profpedl of advantage* 
Nemo res Juas jaElare fadle pnefumitur. 

Even if it fhoulil be fully proved, that, at the time of the furety 
paying a confidcration for his difcharge, there was no real ground 
for apprehending the infolvency of the debtor, the furety, fo long 
as the debt in fa£l: continues unpaid, has no right of repetition, 
except upon an offer to renew his former obligations, Dumoulin, 
ibid* 

The furety may in this cafe offer to pay the debt, deducing what 
he has already paid for his difcliargc ; aiul^ if he were furety of an 
annuity, the payment fliould be Crft applietl to the arrears which 
are due, and then to the principal: and upon paying, he may demand 
to be fubrognted to the rithts of the creditor ; for although he was 
difeharged, he ought not to be regarded as an entire ftranger, as 
he makes the payment in order to obtain what he has already given 
to be fo. Dunioulin^ ibid* 

With refpeft to the principal debtor, he can never have any right 
of repetition againft the creditor, for w'hat lias been unduly received 
in order to liberate the furety, nor any right to make a deduftion 
on that account when he pays ; for, the furety not having any re- 
courfe againft the principal for what he has paid upon fuch a 
confidcration, the principal has no intcreft in the fubjeft. 

But if the furety has recourfe againft the principal for what he 
has paid, in difcharge of the engagement •, as, if the principal was 
bound to the furety to pay the debt in a limited time, and it was 
agreed that after the principal was put en dvmeurcj the furety might 
purchafe his own difcharge from the creditor upon the heft terms 
he could, for which the principal fhould indemnify him 5 iu 
this cafe the principal might retain this fum in making his pay- 
ment ; for, as the furety will have recourfe for it againft him, it 
is the fame as if he had paid the money himfelf. Dumouliny thid^ 

ARTICLE III. 

What Petfons may make a Rekafe^ and to whom* 

§ L What Perfons may make a Rekafe* 

r r8i 1 creditor when he has the power to dlf^ 

^ ^ ^ pofe of his property, or a perfon having a fpecial authori- 
ty from him, who can releafe a debt* 


A per- 
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A pcrfon having a general procuration, a tutor, a curator, an 
adminiftrator, have not this right, L. 37. {a) ff, de Pail. L. 22. 

de Min. Tut. for all thefe perfons have only the power of 
adminiftcring and not of giving ; now, a releafe is a donation. 

A releafe of part of a debt given to a debtor, in cafe of failure, 
muft be excepted, as it is not made fo much animo donandi^ as with 
an intention to infure, by that means, the payment of the remain- 
der of the debt, inftead of lofing the whole ; fuch releafe may be 
deemed an aft of adminiftration of wliich thefe perfons are 
capable. 

Releafes of a part of the feignoral profits, due on the alienation 
of an eftate, made to a pcrfon who wiflies to compound for fuch 
profits, previous to his concluding his bargain for the purchafe, are 
alfo afts of admiiilfltation, to which tutors and other adminiftrators 
are competent : for, in this cafe, fuch releafes are rather compofi- 
tions than donations ; they are not matle fo much animo donandi, 
as to avoid lofing the profits due upon the alienation by the bargain 
going off. 

Tutors, and other adminiftrators, may make a releafe of a part 
of the profits, even after the conclufion of the fale, and in the cafe 
of neceffary exchanges, provided fuch releafe be not exceflive, and 
are conformal)le to thofe which the lords are accuftomed to make ; 
for though it cannot be difputed but that fuch releafes are real 
donations, liber alit as nitUo jure vegente faBa^ yet ufage has reiidered 
them not indeed an obligation but a matter of propriety ; now, do- 
nations of this kind arc not forbidden to tutors and other admini- 
ftrators. Arg. L. 12. {c) § de Adm. Tut. 

Where there are fevcral creditors in foHdo^ correi credendiy one of 
them may, without the others, make a releafe of the debt, and fuch 
releafe difeharges the debtor from all the others, the fame as a real 
payment. L. 13. {d)^l 2 .ff. de Accept. 


§ 11 . To whom the Releafe may be made. ' 

f 584 ] evident that the releafe of a debt can only be 

n>ade to the debtor ^ but, it is prefumed to be made to 

(tf) Imperatores Antoninus et Verus referipferunt, dehitori reipubiica a curatort ^er» 
vntti peeuniat non f et cum P hilippenfibus remipie rt*ouandat. 

(A) Pi<ieffra,n. 

^r)Cu|p tutor non rebus duntaxat, fed etiaxn moribus pupllli praeponatur : In primis mer* 
cede» piaeceproribus, non quaa minitnas poterit, fed pro faculcate patrimonii, pro dignitate 
natalium conftituet ; alinoenta fervis, libercifque, nonnunqiiam etiam exteris, fi hoc pu« 
pillo exptdiec, prselUbit } folennia munera parenlibus cug^atilque mittet Sed non dabit 
dotemforori alio patrenatae, etiamfi aliter ea nuberc non potuit ; nam etA konefte, exli- 
beralitate tamen fit, quae fervanda arbirrio pupilli eft. 

('i) £x pluiibus reis ftipulandi A unus accepeum fecerlt, liberatio contingit in folidum. 

Dd 4 the 



4o8 Releafeof Debts. ' [P. III. c. 3. 

the debtor, whether the agreement which contains it is with the 
very perfon of the debtor, or with his tutor, curator, -or other ad- 
minlftrators. 

As parents, by the ordonnanceof 1731, art, 7. have a quality to 
accept donations made to their minor children, though not under 
their tutelage, they may confcquently accept any relcafc from the 
creditors of their children. 

j. g _ When there are fevcral debtors in folido, the credito*" 
may by a releafe to one of them extingiiifli the debt, and 
liberate all the others. L. 16. (a) ff. de tit. But it miift appear that 
the creditor intended to extinguifli the debt, for if his intention 
was only to difeharge the perfon of the debtor, his co-debtors are 
not liberated, except for the part of him who is difeharged, as 
W'as feeh in the preceding paragraph. 

^ - A releafe being a donation, it is requifite to its validity, 

that the debtor to whom it is made be not a perfon to 
whom the laws forbid a donation to be made : a releafe by a wife to 
her hulband, of what he owed her, or by a fick perfon to his phyfi- 
cian, would not be valid. 

This ought not to extend to releafes made rather by compofition 
than by donation, fucli as thofe made in cafes of failure, and com- 
pofitions for feignoral profits. 

Although the releafe of part of a feignoral profit, to a perfon to 
whom a donation could not legally be made, were not made by w^ay 
of compofition, but through liberality, as in the cafe of a ncceflary 
exchange, it ought to be valid, and ought not to be regarded as a 
prohibited donation, if it do not exceed what the lord is in the 
habit of making to flrangers, as if it is only the releafe of a fourth 
part. 


CHAP. IV. 

Of Compenfation (ftojf), {b) 

r -Q., T Compenfation is the extm£i:ion of debts of which two 
perfons are reciprocally debtors, by the credits of which 
they are reciprocally creditors, compenfatio ejl dehiti et crediti inter fe 
contributio. L. de Compenf 

For inftance, if I owe you the fum of 50/. upon a loan ; and 
on the other hand^ I am your creditor of the fame fum for the rent of 

(a) Si ex pluribus obligatis uni accepto feratur, non ipfe folus liberator, fed et hi qui 
fecum obligantur, nam cum ex duobus pluribus que ejutdem obligationis participlbus uni 
accepto fertur, cseteri quoque libeiantur : non quoniam ip/is accepto latum eft, fed quoniam 
‘fclut folvifle videcur it, qui acceptilatioae folutuseft. 

(A) ride Appendix, No. XIU. 

a houfe. 
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a lioufe, which has accrued fince the loan, my debt to you will be 
extinguifhed by way of compenfation, by the credit of a like fum 
againft you \ and vice verfa your debt to me, will be extinguilh- 
ed by your credit againft me. 

liie equity of compenfation is evident ; it is eftabliflied upon 
the common intereft of the parties between whom it is made ; it 
is clear that each of them has an intereft to compenfate, rather than 
to pay what they owe, and to have an adlion to recover what is due 
to them. This reafon is adduced by Pomponiusy in the law de 
Compenf. Itleo compenfatio necejfarta ejiy quia inter f nojlra potius non 
folvcrc quam folutum repetere. He adds, that compenfation avoids 
a ufelefs circuity, quod potejl hrevius per unutn aBum expediri cornpen^ 
Jando tncajftm protraheretur per pltires folutiones et repetitiones^ 

We (hall fee with refpeft to this fubjedl:, ift, Againft what debts 
compenfation may be oppofed ; 2d, What debts may be oppofed 
in compenfation ; 3d, In what manner compenfation is made, and 
what are its effefts. 


§ I. Againjl what Debts Compenfation may be oppofed* 


i: 588 ] 


Regularly, compenfation may be oppofed againft the 


debts of every thing fufceptible of it. 

The debts of things fufceptible of compenfation are, debts of a 
certain fum of money, of a certain quantity of corn, wine, and other 
confumable things- 

Thc debt of an indeterminate thing of a fpecific kind, though not 
confumable, is likewlfc fufceptible of compenfation. For inftance. 
It , by :t contrafl: of fale, you oblige yourfelf to give me a horfe in- 
determinately, without faying what horfe ^ this is a debt fufceptible 
of compenfation 5 and if, before it is paid, I become foie heir to a 
perfon who has left you a horfe indeterminately, and in this quality 
am your debtor of a horfe ; it is evident that you may oppofe by 
w^ay of compenfation the debt of the horfe, due from me by the 
will againft that due from you by the agreement. 

On the contrary, where a thing, although in its nature confum- 
able, is due as a fpecific and determinate objefi:, the debt is not fuf- 
ceptible of compenfation. For inftance, if I have bought from 
you fix pieces of wine, of this year’s vintage, of your vineyard of St» 
Denis ; and on the other hand, before you deliver them to me, I be- 
come foie heir of a perfon, who has by his will bequeathed to you 
fix pieces of wine, and in this quality am your debtor of fix pieces 
of wine j you cannot oppofe againft the debt to me of fix pieces of 
your wine, that of the fix pieces of which I am your debtor, and I 

may 
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may require you, without any regard to the compenfation, to deliver 
me the fix pieces of wine from your cellar, upon ofl'cring to give you 
fix other pieces of good wine. The reafon is, that compenfation 
being a reciprocal payment between two parties, a creditor cannot 
be obliged to receive in compenfation any other thing than what he 
would be obliged to receive in payment ; now, according to the 
rule, a/iuJ pro alio invito creditor! folvi non potcjl^ /upra, n, 494. the 
creditor of a fpecific and determinate thing cannot be obliged to re- 
ceive any other thing in payment, than that fpecific and determinate 
thing which is due to him ; and it would not be competent to offer 
in payment any other thing, although of the fame kind •, and for the 
fame reafon, he cannot be obliged to accept any other thing in com- 
penfation. The debt of a fpecific and determinate thing, althougli 
of a confumable nature, is therefore not fufceptible of compen- 
fation. 

There is, however, one cafe in which the debt of a fpecific de- 
terminate thing may be fufceptible of a compenfation ; for if I were 
your creditor of an undivided part of a fpecific thing, as if you 
had fold me an undivided part of an eftate, and, before you delivered 
it to me, I became heir of a perfon who was your debtor of ano- 
ther undivided part of the fame eftate, you may oppofe againft the 
debt to me, of a part of this eftate, the compcnfiition of another 
part, which is due from me to you. Seb^. de Medicisy TraB. de 
Compenf. P. i. { 3. 

P g - Where the thing due is fufceptible of edmpenfation, 

^ fuch a compenfation may be oppofed from whatever 
caufe the debt proceeds. 

It may even be oppofed againft the debt of a fum due by virtue 
of a judicial condemnation. L. 2 . {a) Cod, de Compenf, 

There are, however, fome debts, againft which the debtor can- 
not propofe a compenfation. 

ift, In the cafe of fpoliation, no compenfation can be oppofed 
againft the demand for the reftitution of the things of which any 
perfon has been plundered, according to the well-known maxim, 
fpoliatus ante omnia rejlituendusy V. Sebn/i, de MediciSy TraB. de Coni^ 
penf. jP. 2. § 28. 

2d, A depofitary is not admitted to oppofe any compenfation 
againft a demand for the reftitution of the depofit, in caufa depofiti 
compenfationi locus non ejl, Paulas Sent, ii, 12, 13. 

This text of Paulas fliould be underftood chiefly of an irregular 

(•) Ex caufa quidem judicati [fi debitum] folum repeti non poteft, ea propter nec com- 
penfatio ejus admitti poteft. Eum vero, qui judicati convenitur, compenfationem pecu- 
nis fibi debitae implorare poiTe, neaifli dubium eft. 


depofit^ 
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depofit^ fuch as is fpoken of in the laws 34 («). (^), § i. and 

26. (c) § Depofttii by which a fum of money is entrufted, to be 
mixed with other furns depofited by other perfons, and to be re- 
ftored, not in fpecie, but in amount. If it were an ordinary de- 
pofit, fuch as a bag of money fealed, compenfation would not be 
allowed, not only becaufe it is a depofit, but upon the general rule, 
that fpccific things are not fufceptible of compenfation. 

The depolitary cannot, indeed, oppofe to the reftitution of the 
depofit a compenfation of the credits which he has againft the 
perfon who entrufted him with it, when thefe credits arife upon 
other accounts : but when the credit arifes from the depofit itfelf, 
as, for the expences which he has been obliged to incur for the 
prefervation of it, there is a right of compenfation, not only in the 
cafe of an irregular depofit, but alfo with refpedi to the depofit of 
a fpecific thing, which may be retained, qiinft quodam jure pignoriSf 
until the credit is difeharged. This is the common decifion 
of the doftors, cited by Seba/i, de Med* Tr. de Compenf* JP. I. 

J 19- 

It is upon this principle that the receivers of confignations retain 
out of the fums configned the fees belonging to their offices. 

3d, The debt of a fum of money given, or bequeathed to me for 
my fuftenance, and with a provifion that it fliall not be feized by 
my creditors, is a debt againft which no compenfation can be op- 
pofed. For as this claufe prevents its being feized by other peribns^ 

(a) Centum tiummos, quoi hoc die commendejii mihiy adnumerant^ ftrvo Sticho aBtore^ e£t 
apud me ut notum baberet^ hoc epifloluy manu mea feripta, tibi notum facto ; qua quando voiles^ 
Clf ubi volesy confefiim tibi numerabo, ^taritur, propter ufurarum incrementum ? Refpondig 
dt'poijli adionem locum habere : quid eftenim aliud commendare, deponere ? Quod ita 
verum ei}, fi id adum eft, ut corpora nummorum eadem redderentur: nam fi, ut tantun* 
drm folveretur, convenit, egredirur ea res depofiti notifllmos terminos. In qua quaeflione, 
R depofiti adtio non teneat, cum convenit tantundem, non idem reddi, rationem ufurarum 
haberi, non facile dicendum eft, £t eli quidetn confUtutum, id b'>nae Adei judiciis, quod 
ad ufuras attinet, ut tantundem polTit oiheium arbitri, quantum ftipulatio : fed contra bonam» 
Jidetn & depoAci naturam eft, ufuras ab eo dcAderaie temporis ante moram, quia beneAcium 
in fufeipienda pecunia dedit : fi tamen ab initio de ufurU praeltandis convenit, lex contradtua 
fervabiiur. 

(A) Qui pecuniam apud fe non obAgnatum, ut tantundem redderer, depoAtam, ad ufut 
proptios convef^it ; pod moram in ufuras quoque judicio depofiti condemnandus eft. 

{c) Lucius Titius ita cuMit: E'^Aaffov, xo-r lU Xoyov srapaxaTaSrxw? Vfoyfm 
t 5 apyupiy Svivcipsoc /jtvpia, kocs vivTOC wolvitrwy xi* avfx^uvujy x«i 
yno-ot, (Hi wpoyEypaTrlai, xat (ruysOsjuniy p^opwyiTo'ai cro* 70xoy sx^j-w^, gxartf penvog 
oCoXng TEcro-apaj, rng airoSotrEws •tecevrog rS id eft : Sufeepi babeoque 

apud me titulo depofiti fupraferipta denarium argenti decern millia \ ' meque ad prajeriptum omnia 
prafiaturum fijf promittoy fef profiteer j conventione fcilicet initay ut quod omne argentum red* 
datury infingulai menftty fingulafque librai ufurarum nomine, quatertios tibi oholos Jubmniftrm* 
S^uaroy an ufurae peti poffunt ? Paulas refpondit eum contradliim, de quo quaerilur, depofitae 
pecuni® modum excedere : [&] ideo fecundum conventionem ufur® quoque adlione dcpo« 
fiti peti pofiunt* 
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and a$ it cannot be employed in difeharge of what' I owe to them, it 
alfo prevents its being employed in payment of what I owe to the 
perfon who was debtor of it. Sehaflian de Medicis^ TraB. de Comp* 
P. I. § 14. gives another reafon for thisdecifion ; that as provifions 
are neceffary to exiftence, it would be a kind of homicide committed 
by the perfon who is charged to furnifli them, if he refufes to do 
fo under any pretext whatever, even of compenfation, mcare vi* 
detur, qui aUmoma denegat, L, 4* jf** de Agnos, Liber. 

4th, A feodal tenant cannot oppofe the compenfation of a fum 
due to him from the lord againft his obligation to go or fend to 
pay him the rcnt-fervicc due at the accullomed day and place. The 
reafon is, that this includes the debt, not only of a fum of money, 
but of the recognition of an immediate feignory, which is not fuf- 
ceptible of valuation, nor confequently of compenfation. 

ITiis duty is not fufccptible of compenfation even againfl a debt 
of a like nature. Thus, if I owe you a rent fervice of three-pence 
payable at your Manor Hall, on St. Martm^s day, for an eftatc 
Ctuate in your feignory, under penalty of five fhijlings; you owe me 
alike fum, payable the fame day, for an eftate fituate in mine, under 
a penalty of only three {hillings : no compenfation can take 
place. The reafon is, that compenfation, when it takes place, 
Ihould give each party what belongs to him. If I owe you five 
hundred pounds, and you owe me the fame, a compenfation, by pro- 
curing me a difeharge, gives me in efFeft the five hundred pounds 
which were due from you j for the liberation from the five hundred 
pounds, which I owed you, is really worth five hundred pounds ; but 
in the cafe propofed, the difeharge from recognizing your feignory of 
the eflate which I hold of you, cannot give me a recignition for that 
which you hold of mej therefore, in this cafe, compenfation can- 
not be admitted, fince it cannot give to each of us what belongs to 
us : befides, monumenta cenjuum interturharentur. Molin. in cons. par. 
ad Art. 85. gl. 1. n. 38. 

Obferve, that rent-fervice is not fufccptible of compenfation in 
this fenfe : the tenant cannot be difeharged from going or fending 
to pay it, but it may be fo far fufccptible of it, that the^tenant who 
is creditor of his lord for a ftim of money, may, at the time and 
place at which the rent is payable, offer, in lieu of the money which 
he owes for the rent-fervice, a difeharge for the like fum due to 
him by the lord ; for by going and making this offer, he fatisfies the 
obligation of acknowledging the feignory: fuch a compenfation, 
however, ought not to be permitted, except where the rent confills 
of a fum rather confidcrable, and not in the cafe of a fmall fum, 
payable as an acknowledgment, (les menus cens. ) DtmouUny ibid. 

The queftion, whether a debtor, who is obliged by an oath, to 

the 
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the payment of a debt, may, in point of confcicnce, as well as in 
point of law, oppofe a compenfation of what is due to him from 
his creditor, has already been touched upon. Several dodors, and 
more efpccially fome canonifts, have held the negative for a fri- 
volous reafon, that an oath ought to be accompliflied in forma 
fpecifica. The opinion of thoie who hold the affirmative is pre- 
ferable ; an oath for the performance of an obligation only ferves 
to render the debtor more culpable, if he contravenes it, and to 
induce him, through the fear of rendering himfelf guilty of per- 
jury, not to do fo : but an obligation, although confirmed by an 
oath, remains the fame, and the oath does not prevent its being 
difeharged in all the different ways in which obligations may be 
acquitted, and coiifequently by compenfation. de Med. Tr. de 

Compe?if, «. 2. § 25. 

Compenfation may be oppofed, not only againft debts due to in- 
dividuals, buteven againft debts due to towns, corporations or com- 
munities. The law 3. Cod. de Comp, however, excepts certain par- 
ticular debts due to towns, to which the debtor is not permitted to 
oppofe any compenfation. 

The law i. Cod. d. t. admits a compenfation even againft the 
public revenue, upon condition however, that both the debt for 
wliich the compenfation Is made, and that oppofed in compenfation, 
belong to the fame department : referiptum ejl compenfationi in caufa 
ffcalv locum ffe^fi eadem Jlatio quid debeat qua petit, d. 1 : I. For in- 
Itance, I could not oppofe, in compenfation of my capitation at 
Orleans y the arrears of an annuity due to me upon the tailles at 
Paris. 


§ II. What Debts may be oppofed in Compenfation. 

C 5po ] For a debt tobe oppofed in compenfation, it is neceffary, 
I ft, that the thing due be of the fame kind as that which 
is the objeft of the debt, againft winch the compenfation is op- 
pofed : cornpenfatio debit i ex pari fpecicy licet ex caufa difpari admit-' 
titur. Paulus* fent. ii. 1^. 3. For inftance, [ may oppofe, in com- 
penfation of a lum of money which I owe you, the debt of a like 
fum which you owe me ; tliefc debts are ex pari fpecie: but I can- 
I’^^t oppofe, in compenfation of a fum of money which I owe you, 
the debt of a certain quantity of corn, which you owe me. 

The reafon is, that compenfation being a payment, upon the fame 
principle that I cannot infill upon paying any thing elfe to my cre- 
ditor in lieu of what I owe him, fupruy n. 494. I cannot oblige him 
to receive in compenfation of a fum of money which 1 owe him, 

the 
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the corn that he. owes me : for this would be obliging him to re^ 
ceive the corn for the money, confequeiitly, to receive fomething 
different from what is due to him. 

/Although a debt of an indeterminate thing of a certain kind caii- 
tiot be oppofed to a debt of a certain fpecific thing of the fame kind, 
is was obferved in the preceding Article, «. 588. contra, vice verfd, 
the debt of a fpecific thing may be oppofed to a general debt of the 
fame kind. Fot inftance, I am your creditor for fix pipes of wine, 
of a particular vintage, which you have fold to me, and your 
debtor for fix pipes of wine generally, which a perfon to whom I 
have fucceeded has left to you \ you cannot fet off the quantity due 
from me againft the particular wine which is due from you, becaufe 
you have no right to offer any thing in payment but thofe fix pipes 
of wine. On the contrary, if you demand the fix pipes which I 
owe you generally, I may fet off the fix pipes which are due from 
you particularly, becaufe, if that wine had been aftually delivered, 
I might have offered it in payment of the wine which I owe to 
you. 

Obferve, that as this compenfation, fpeciei mihi dehit a ad quanii>- 
tatem, depends upon my choice, it does not take place until that 
choice is aftually declared, and until I oppofc fucli compenfation \ 
whereas compenfations which are made quantitatis ad quantitatewy 
take place immediately upon the debtor becoming alfo a creditor, 
as will be fliewn in the fequel. 

- ^ - The debt oppofed by way of compenfation mull be 

fully due, quod in diem debetur, non compenfabitur antequaw 
dies veniat, L. q.ff. de Comp, The reafon is evident, compenfation 
is a reciprocal payment by each of the parties ^ now the debtor, 
whofe credit is not expired, not being liable as yet to pay the debt, 
is not bound to allow it as a compenfation for his own demand. 

The term of payment which muft be expired, in order to oppole 
the debt in compenfation, is one to which the debtor is entitled by 
virtue of the agreement. It would be otherwife with rcfpeci to a 
term of grace. For inftance, if I have a judgment againft my 
debtor for 1000 livres, and the judge has allowed him three months 
to pay it, and a month after the fentence the debtor, becoming heir 
of my creditor, to whom I owe a like fum, demands it of me, I 
may oppofc in compenfation the debt which he owes me, altho*4 ;h 
the term of three months allowed him is net yet expired ; for it is 
only a term granted as a matter of grace, in order to ftopthe rigour 
of an execution, but which cannot delay the compenfation : aliud 
ejl diem obligationis non veniffe, aliud humanitatis gratia tempus indulgeri 
folutionis, L. i6. § iff* de Compenf 


3d, The 
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3d, The debt oppofed by way of compenfation mull 
^ ^ be liquidated. L.Jin. {a) § i. CoL de Compenf, 

A debt is liquidated when it is evident that it is due, and to 
what amount, cum cerium eji^ an et quantum debeatur, 

A difputed debt, then, is not liquidated, and cannot be oppofed 
in compenfation, unlefs the perfon who loppofes it has proof at 
hand, and is in a fituation to juftify his claim promptly and fum- 
marily. 

Even if It be evident that it Is due, if it is not clear to what 
amount it is fo, and if the liquidation depends upon an account of 
which a long difcuflion would be neceflary, the debt is not liqui- 
dated, and cannot be oppofed in compenfation. 

- , _ 4th, The debt muft be determinate ; therefore, if a 

f rrt'i j ^ 

perfon charge his heir to give me a hundred pounds, or 
his two coach-horfes, and I am indebted to the heir in the like fum 
of a hundred pounds, I cannot oppofe the legacy to his demand, 
whilft he has an eleftlon to give me the horfes, becaufe the money 
is not due deter minutely. But if the choice had been given to me, 

I might infift upon the compenfation, which, however, would only 
attach upon my choice being declared : fi debeas decern millia aut 
homineirjj iitrum volet adverfarins ; it a cornpenfatio admittatur^fi adver^ 
farms pa! am dixijfet^ utrum voluiffet.^^ Z. 22. 
j- ^ 5th, The debt murt be due to the very perfon who op- 
pofes it as a compenfation, ejus quod non ei debetur qui 
convenllur fed alii cornpenfatio fieri non pottjir L, 9. Cod. diet. tit. 

Therefore, I cannot fet off, againft a debt due from myfelf, one 
which is due to a perfon of whom I am tutor or curator, or to n)y 
wife, having a feparate ellate. 

If I had a community with my wife, what is due to her is due to 
me, and I may therefore oppofe it to the claim of my creditor (^).| 

Papinian in Z.. 18. § i.^. de Compenf carries this principle fo far 
as to decide, that my creditor is not bound to accept, by way of 
compenfation, what is due from him to a third perfon, although 
that perfon intervenes, and exprefsly fignifies his confent. Cre* 
ditor compefifire non cogitur quod alii quam debitor i fuo debet: quamvis 
creditor ejus pro eoj qui convcniiur^ proprium dchitum velit cornpenfareP 
Thus, you demand a payment of a hundred pounds which is due to 

(fl) Ita tamen compenfatlones objici jubemus, fi caufa, ex qua compenfatur, liquidata 
fit, & non multis ambagibus innodata. 

(^) But the law docs not admit the hulband to let off a debt due to the wife ; 

nor, on the other hand, can a debt due from the wife be fet off againft a demand of the 
hulband : the diftindlion of a community or reparation of property does not exift, except 
through the medium of tiuftees. In the following inftance, the law would clearly 

HOC accord with the opinion which EotUtr has adopted from Barley rac. 
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you from me. You owe the like fum to PeUr^ and I produce an 
inftrument) by which Peter confents that the money due to him 
fliall be allowed as a compenfation for my debt to you. Papinian 
infills, that you are not bound to accede to this compenfation \ but 
BarbeyraCi in his notes upon Ptffendorf is juftly of opinion, tliat 
Papinian has carried a legal fubtlety too far, and that the compen- 
fation ought to be admitted. For, as it is indifferent to you whether 
you receive the money from Peter ^ or from me, it is unjuft to in- 
ftitute your fuit againft me for the payment of this fum, when Peter 
is willing that you Ihould receive it from him on my account, by 
way of compenfation for that which you owe him. 

There is a diftindlion, by which Barbeyrac may be reconciled with 
Papinian. If the fum which I owe to Peter is equal to that which 
you owe me, I cannot avoid a compenfation, when you make Peter 
an intervening party to the fuit, and he confents to it in this cafe, 
the opinion of Barbeyrac ought to be adopted. But if the fum 
which you owe to Peter is lefs than my debt to you, notwithftaiiding 
Peter may agree to the compenfation, you are not obliged, ac- 
cording to the decifion of Papinimiy to accept of it, unlefs at tlie 
fame time I offer to pay you the balance ; for, otherwdfe, you would 
be obliged to accept of your debt by parcels, wdiich you are not bound 
to do. It is only where I am perfonally your creditor, to the 
amount of part of the debt due from me to you, that compenfation 
takes place, -and, notwithftanding your diflent, extinguiflies your 
demand, fo far as the two accounts concur. 

It is the concurrence of the qualities of debtor and creditor in the 
fame perfon which induces plena jure a compenfation to the ex- 
tent of their concurrence ; as a perfon cannot be truly my creditor, 
without deducting what is due from him to me, nor my debtor, 
without the like dedudion of w^hat is due from me to him. 

A perfon to whom the rights of a creditor are ceded, is not, ac- 
cording to the fubtlety of law, a creditor, but only a procurator, or 
attorney in rem fuam. Neverthelefs, as he is in effed a creditor, 
when he has given notice to the debtor of the transfer of the debt, 
he may oppofc the compenfation of fuch a debt againfl a demand 
from him by the debtor, as much as any debt due to liim on his 
own account: in ran fuam procurator datusffi vice mutua conveniatur 
eequitate compenfationis utetur, L, 1 9.ff. de Comp. 

£ - - ^ The rule which wc have juft cftabliflied, that we can only 
oppofe by way of compenfation what Is due to ourfeivcs, 
is fubjed to an exception in the cafe of furcties. A perfon required 
to pay a fum of money, to which he is liable as a furety, may op- 
pofe as a compenfation, not only what is due from tlie creditor to 

himfelf, 
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himfelf, but alfo what is due to the principal debtor. « St quid a 
fidejujfore petiiur equt/Jmum ejl fidejujforem eligere quod ipft^ an quod 
reo debetur coinpenfare malit. L. ff. d. t. 

The reafoii is, that it is of the fubftance of fuch an engagement 
that the furety cannot be obliged to more than the principal, and, 
confequently, that he may avail himfelf of all the fame grounds of 
defence : fupra^ n. 380. Now the principal debtor may oppofe, by 
way of compenfation, what is due from the creditor to him ; .don- 
fequently, the furety may alfo oppofe the compenfation of the fame 
debt. 

It is not the fame vice verfd ; the principal cannot oppofe to his 
own creditor the compenfation of a debt to his fureties. 

As to whether a debtor in folido may oppofe what is due to his 
co-debtor, vidffupra^ n» 274. 

j. , ^ The debt which is oppofed as a compenfation muft be 
due from the fame perfon to whom it is oppofed. For 
inftance, if a perfoii demands from me the payment of his debt, I 
caanot oppofe to him, by way of compenfation, a debt from the 
minors, to whom he is tutor ; and vice verfd^ if in his quality of 
tutor he demands from me the payment of the debt due to the 
minors, I cannot oppofe a compcnliition of what he owes me him- 
felf : Id quod pupillorum nomine debetur y ft tutor petat non pqjfe com- 

penfationem ohjici ejus pecunia quant ipf tutor fuo nomine debet^ 
L. d. t. 

For the fame reafon, I cannot oppofe to my creditor a compen- 
fation of what his wife owes me, wlien flic has a feparate property 5 
but I may do it, if their property is held in common, becaufe he is 
bound for the debts of his wife, and has himfelf become debtor by 
the community of property between them. This would hold good, 
even if there had been a claufc of feparation, with refpedt to debts; 
unlefs he proves by an inventory that ther^ is no money of his 
wife in his hands ; for, otherwife, he is debtor of what is due by 
his wife. An argument may be drawn In favour of our decifion, 
from the law 19. (<7) which decides, that the compenfation of what 
IS due by a fla^e may, to the extent of his pecuUumy be oppofed to 
the mailer ; the debt of the flave being to that extent the debt of 
the mailer. 

If my creditor has transferred the debt which is due from me, 
I may oppofe to the demand of the aflignee, not only what is due 
from himfelf, but alfo what is due from the original creditor, pro- 
vided his debt to me was contracled before I had notice of the 
transfer ; for as the credit could not pafs to the aifignee, until it 


^ («) Debitor pecuniam publlcam fervo publico citra voluntatem corum folvit, quibus de- 
bltum refte folvi potuit j obligattu priftina manebit, fed dabitur cl compcr.ratio peculii fin! 
quod fwvus publicus habcblt. 

VoL. I. 
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was notified to the debtor, according to the maxim of the law of 
France^ tranfport ne faifit s*il tfef fignifie \ and as it refts till that 
time in the original creditor, the claims, which I in the mean time 
acquire againft him, extinguifli plena jure^ fo as far they concur 
the claims wliicH he has againft me. 

If the mutual credit is given after notice of the transfer, it does 
not produce any compcnfiition, becaufe, by the fignification of fuch 
transfer, the perfon transferring has ceafed to be my creditor ; or, if 
lie is fo, it is merely fuhtilitate juris ^ et non juris ffeBi. 

Although I were creditor previous to the transfer, yet if, purely 
and fimply, I affeiited to fuch transfer, wdth full knowledge of my 
right, I fhould be deemed to have renounced the right of compen- 
fation, and could not oppofe It to the aflignee, who had relied upon 
my aflent (my rights againft the original creditor being faved). 
This was decided by fome arretsy cited by Defpeiffs, 
j. - According to the principles of the Roman law, I may 
oppofe to you, in compenfation of what I owe you here, a 
fum which you owe me, payable in another place, allowing 
the experice of remitting it from that place to this. L, 15. («) 
ff. de Comp, A creditor, according to the principles of the Ro» 
man law, having an a£lion de co quod certo locoy to oblige his debtor 
to pay, in the place where he happens to be, a fum payable in ano- 
ther place, upon allowing the expcncc of a remittance, he may con- 
fcquently oblige him to compenfite. But this adiion, de co quod 
certo locoy not being in ufe with us, and as the creditor cannot de- 
mand the payment of a fum payable in a certain place, any where 
cife than in that place, fupray n, 239, it would feem a neceflary 
conclufion, that he could not oppofe it in compenfation of what he 
owed in another place j nevcrthelefs, Domat. P. i . Z.. 4. T. 3 . 
feci, 1 . n, 8, thinks that this compenfation ought to be admitted, 
upon allowing tlie value of the remittance. This appears fulficiently 
equitable, as compenfation is very favourable. 

.. ^ ^ It is evident, that I cannot oppofe to you, in compen- 

^ fation of what I owe you, the principal of an annuity, 
which you owe to me, but merely the arrears which have accrued ; 
for the principal of an annuity is not properly due', it is only in 
facultate luitionis, 

§ III, How a Compenjation is made ; and of its EffeBs. 

Compenfation is made pkno jurey placuii quod invieem 
L S 99 J ipfo jure compenJarey L, de Comp, There was, 

(a) 'Pecumatn ceru loco a Tt/io dart ftlputatuff fum : is petit a me, quam ei debeo, pe- 
cuniam : quasro an hoc quoque penfandum fit, quanti mea interfuit, certo loco dari ? Re* 
fpondit, fi Tititts petit, earn quoque pecuniam, quam certo loco promifit, in compenfa- 
tionem deduci oportet : fed cum fua caufa, id eit, ut ratio baheatur, quanti Titii inter- 
fuerir, to kco, quo convonerit, pcouniam dari 


howeveff 
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however, in this refpeft, according to the Roman law, a difFerence 
between debts proceeding from contradls bona Jideiy and thofe pro- 
ceeding from contrails Jlri5ti juris. This difFerence was abrogated 
by the conftitution of JuJlinian^ in the law fin. cod, d. t. Compenfa^ 
tiones ex omnibus ipfo jure fieri fancimus. d. L 

When it is faid that compenfation is made ipfo jure^ it means that 
it is made by the mere operation of law, without being pronounced 
by the judge, or oppofed by the parties. 

As foon as a perfon who was creditor of another becomes his 
debtor of a fum of money, or other matter fufceptible of compeii- 
fation with that of whifch he was a creditor ; and vice verfAy as 
foon as a perfon who was debtor of another, becomes his creditor 
of a fum fufceptible of compenfation with that of which he was 
debtor, a compenfation is made, and tlic refpeilive debts arc from 
thenceforth extinguiflied, to tlie extent of their concurrence, by 
virtue of the law of compenfation. 

This interpretation is conformable to all the explanations which 
lexicographers have given to the term ipfo jure. Ipfo jure fieri di* 
ciiiiry fays BrilTon, quod ipfa legis potijlate et auHoritate ahfque ma^Jlra* 
tus auxilio et fine exceptionis ope fit. V erha ipfo jurcy fays Spigelius, 
intelliguntur fine paflo hotninis. Ipfo jure corfifiere dicitury fays PratC- 
jus, quody ex fola legum potefiate et aulhritatey fine magifiratus opera^ 
cenfifiit. 

Our principle, that compenfation extiiiguiflies mutual debts, ipfa 
furis potefiafCy without being oppofed, or pronounced, is ellabliflied 
not only by the term ipfo jurcy a term to which no other fenfe can 
be given, but alfo by the effc£ls which the texts of law give to com** 
penfation. 

For iiiflaiice, Paulusy fent. II. 5. 3. fays, that if my creditor de- 
mands from me die whole fum of which he was creditor, without 
offering todedu£l the amount for which he has become my debtor, 
he incurs by this demand the penalty of an exceffive claim, fit totum 
petafy plus petendoy cat fa cadity which evidently fuppofes our prin- 
ciple, that even before I have oppofed a compenfation to my cre^ 
ditor, the debt for which he has become my debtor has already 
leflened, and exltinguiflied his demand fo far as they concur. 

The other cflFetls of compenfation about to be mentioned, like- 
wife eftablifh our principle. 

With regard to thofe texts of law, which have been ufually op- 
pofed to this principle, and which fpcak of compenfation oppofed 
to the demand of a creditor, and of compenfations admitted or re- 
jefted by the judge, they contain nothing from which it ought to 
be concluded, that compenfation cannot take effe£l:, without being 
oppofed or jpronounccd. It is true, that if a perfon who was my 
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creditor of a certain fiim, and has fiiicc become my debtor for as 
much, inftitutes a demand againft me for payment, I fhall be 
obliged, in order to prote£l: myfelf, to oppofe the compenfation of 
the funi for which he lias become my debtor ; otherwlfc, the judge, 
who fees the proofs of his demand againft me, and who cannot di- 
vine the demand which I have on my part againft him, would of 
coiirfc decide in his favour. Mention is therefore made in thefc 
texts of compenfations oppof^d by a party, admitted or rejefted by 
the judge ; but it ought not to be concluded from thence, that tlie 
debt was not prevloufly acquitted by force of tlie compenfition. I 
am only obliged to oppofe the compenfation for the purpofc of in- 
forming the judge, that it has taken place-, in the fame manner as 
I am obliged, if any one demands a debt from me which I have 
paid, to oppofe and produce the acquittances. 

It is alfo iifual to oppofe to our principle the L, 6. cod. de Com* 
pen/, in which a compenfation is called mutua petitio; and which feems 
to fuppofe that the refpe^live aclions of the parties fubfift mntil the 
judge has pronounced a compenfation. The anfwcr is, that it is 
only in a very improper fenfe that the compenfation oppofed by the 
defendant is, in this law, called mutua pvtitioy which only fignifies the 
Ample allegation of the mutual demand of the defendant, by which 
that of the plaintiff was extinguiflied. Our anfwcr is founded upon 
the law 21 . ff. de Comp where it is exprcfsly fliewn, that the perfoii 
alleging the compenfation docs not make a reciprocal demand, but 
merely defends himfelf from the demand againft him, by fhewliig 
that, fo far as the amount of the fum oppofed in compenfation, it 
does not fubfift : pojlquam placuit inter omneSy fays this law, id quod 
invicem debetur ipfo jure compenfnriy ft procurator abfentis convent at uKy 
non debebitde ratocavere (rt), before he is admitted to allege the com- 
penfation, which he would be if he was making a demand or oppo- 
fite claim : quia nihil compenfaty fed ab initio minus ab eo petitur 
that is to fay, non ipfe compenfaty non ipfe aliquid mutuo petity fed 
iallcgat compenfationem ipfo jure fa&atny qua ab initio jus petitoris 
ipfo jure minuitl' 

r 600 1 effects of compenfation are the confequences of tlie 

principle thus eftablilhed ; thefe arc, ift, that if my cre- 
ditor, to whom I have given goods in pledge, becomes my debtor, I 
may reclaim the goods upon offering the balance, if any, in his 
favour ; the compenfation of the debt due to me being equivalent to 
a payment. This is the decifion of the law 12- (i) Cod. (k 
Compenf. 

(4) Tbii nwy be tranflated-^vf pUdgn to prtjecufi. 

{ 6 ) Invicem debitt compenfadone habiu, fi quid ampllus debeat, folvena, vel accipere. 
creditore nolente ofTerens ct tonfiKnatuni deponeati dc plgnorlbua agere potes. 
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2d, If you hacl a debt due from me which carried Interell, and 
afterwards became my debtor of a fum, which from its nature did 
not carry intcreft, my debt would be held to be difeharged to the 
extent of the mutual credit, from the time of fuch credit taking 
• place, and interell would only be due for the balance from that 
time. For inilaiicc, if you were my creditor of a fum of locoA 
for the p 7 *ice of an cllate which you have fold and conveyed to me, 
and afterwards you became foie heir to Petery who owed me the 
liim of 800/. for a loan ; from the time of your becoming heir to 
Pettry and in that quality my debtor of 800/. that is, from the 
death ol Peter y your demand of 1000/. is to be regarded as acquitted 
to the amount oi 800/. and fubliiting only for the remaining 200/. 
and from tliat time the interell will only continue to run upon the 
remaining 200/. This is decided by tlic conllitution of Severi/s, as 
dated by Ulpicin \ ‘‘ Cum alter alter) pccumam fine tifurlsy alter ufu- 
rartam ilehety coitJUtuiiim ijl a divo Severo concurrenth apml utrumque 
quaniltal'is u fur as mn ejfe prajlandasP L. Compettf, 

The fame decifion occurs in the conllitution of Alexander: Bi 

conjlat pecunuun inviccm deberiy ipfo jure pro Joint 0 competijallonem 
her) oporiet ex eo iemporey ex quo ab utraqiic parte debetur utrlque quoad 
eoncunrntes quantitates^ eju/que foltus quod amplius apiul alierum Jl 
ujuree debenturP L. 4. Cod. diclo titulo. 

This edccl only takes place in ordinary compenfuions, quantiiatis 
ceriee ac determinaiee ad certain ac determinaiam quantitatcm : wdilch 
operate plena jure ; but, upon compenfuions wdilch only take clFe<a 
from the day of their being oppofed, tlie interell only ceafes from 
that time. For inllance, if you were my creditor of 100/. for the 
price of an ellate which you have fold to me, and which coufe- 
quently carried interell, and afterwards become foie heir of Petcry 
who has left me two coach horfes, or 100/. at my choice ; the in- 
tereft of the loo/. due to you would not ceafe from the day of the 
death of Petery on which you became my debtor of the legacy, 
but only from the day when I declared my choice of the looA 
for my legacy ; as it is only from this day that a compcnfatioii 
takes place, as we have already obferved, n, 593. 

[ 601 ] Although my creditor is not bound to receive a real 
payment in parcels, fuproy n. 498. yet, if he becomes my 
debtor for a lefs fum, he is obliged to fufFer a partial difeharge of 
his debt, by virtue of the compenfation, as refults from the laws , 
above cited. 

[ 602 ] ^ were your debtor of 3000/. upon three dif- 

ferent accounts, and afterwards become your creditor of 
1000/. the compenfation of my demand of 1000/. ought to be made 
s^gainll that debt which it is moll my intcreft to acquit. The reafon 

. is. 
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is, that as compenfation is in lieu of a payment, and as payments 
are applied to that debt which the debtor has moft intereft to dif- 
charge, fupray tin 530. compenfation ought to be made in the like 
manner. 

This dccifion only applies when all the debts from me to you * 
were incurred previous to the demand which I have acquired 
againft you. But if being your debtor of 1000/. I became your 
creditor of the fame fum, and afterwards con traded anew debt in 
your favour ; although I might have a greater intereft in acquitting 
the laft debt than the firft, you may demand the payment of it, 
without my being entitled to oppofc the compenfation of the debt 
from you, as this became extind as foon as it arofe, being pleno 
jure compenfated with my former debt. Tindar. traSln de Comp. 
Art, 7 . in fin. Sebqfln Med^ P. 2 . § 12 . 

j. - If my creditor of a certain fum afterwards becomes 
my debtor to the fame amount, and, notwithftanding the 
compenfation w’hich has pleno jure extinguiftied our refpedive de- 
mands, I pay him the amount of his debt, I may rccoycr the fum 
which I have fo paid, by the adion called condiSlio indebitin This 
is decided by Ulpiauj in the law lo. (fl) § i>ff* de Compenf. 

This text proves very evidently the principle which we have 
eftablifhed, that compenfation is made pleno jure^ and, by mere 
operation of law’, extinguiflies the refpedive debts, without its 
being oppofed by the parties, or pronounced by the judge ; other- 
wdfe, if, at the time of payment, no compenfation had been oppofed, 
or pronounced, it could not be faid that I had paid what I did 
not owe. 

Hence arifes a queftion upon the following fuppofiiion : I was 
your debtor for looo/. I have fince become foie heir to Peter ^ who 
was your creditor for a like fum, upon a partition of property : not- 
withftanding the compenfation, 1 have paid you the looo/. \ after- 
wards your effeds, and efpecially thofe which were allotted to you 
by the partition with Peter ^ have been feized by your creditors. I 
oppofe the decree, and demand a preference out of the price of 
thefe goods, for the money due to me as heir of Peter y on account 
of the privilege attached to partitions ; arc the other creditors 
entitled to oppofe this preference ? it appears that they are ; for the 
demand of Peter yxpon the partition became extind, by virtue of the 
compenfation, upon my fucceeding to it : the payment which I after- 
wards made could not revive our refpedive demands, which the 
compenfation had cxtin^uiflied 5 it could only give me a Ample 
adion to recover the fum which I paid you, as having been paid 

Is) Si igitur compenfare poteas, folverit, condicere potcrit, ^uali indebUo foluto* 

wdien 
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when it was not due ; and this aftion has no hypothecation, or at 
moft a Ample hypothecation, from the day of the acquittance, if it 
was before a notary. It ought not to be in my power, by volun- 
tarily paying you a debt which was extinguiflied by the compen- 
fation, to revive my demand, and the hypothecation attached to it, 
to the prejudice of the other creditors, and of the right of priority 
in hypothecation, which they had acquired by the extinguifhment 
of our refpeflive demands. 

Notwithftanding thefe reafons, I think, that a diftinftion muft 
be made upon this queflion. If, after the fucceflion of Peter had de- 
volved upon me, but before I knew of tlie demand againft you, I 
paid you tJie i oco /. which I owed you, I think I ought to retain 
my priority for the demand to which I liave fucceeded, and that in 
this cafe no compenfation fhould be deemed to have taken place. 
The reafon is, that compenfation being a fiefion of law, which 
fuppofes the parties to be refpeclivcly paid, as foon as they become 
at once creditors and debtors, fuch ficlion, which is cflablifhed in 
favour of the parties between whom the compenfation is made, 
iliould only take place where it is not prejudicial to them, and has 
not led them into any error, for a benefit of the law ought never to 
be prejudicial to thofe in ndiofc favour it is conllituted ; ben^cium 
legis non debet ejfe capt'iofunu It ought not then to be fuppofed tliat 
there is any compenfation in this cafe ; for it would be prejudicial 
tome; it would lead me into an error; it would, without any 
fault of mine, be the caufc of my lofiiig looo/. for which I had a 
privileged hypothecation. It mult be decided otherwnfe, if I did 
not pay you the loooL till after the inventory of the fucce/Tion of 
Peter had been taken, wdiich apprized me of the demand that the 
fucceflion had againft you ; iJiere is nothing in this cafe to prevent 
its being held that the compenfation has extinguiilicd our refpedtivc 
demands, it is not the law of compenfation which has caufed me 
any prejudice, or Jed me into an error. If I lofe the J poo/, which I 
have foolifhly paid to you, I ougln not to impute it tp the law of 
compenfation, but to myfelf, in having voluntarily paid you a debt 
which I knew was acquitted by the compenfation ; and it ought 
not to be in our power by this payment to revive my demand in 
fraud of the right acquired by fubfcqueiit creditors. 

C 604 ] What ought to be decided in the following cafe ? I 
was your debtor for looo/. ; I have fince become your 
creditor for the fame amount ; as, by becoming foie heir of Peter^ 
to whom you owed a like fum ; upon being fued by you, I have 
negleScd to oppofe the compenfation of the debt from you to me ; 
I am condemned to pay you, and have paid in execution of the 
fentence : have I any redrefs? I cannot, as in the ^preceding in- 

£ e 4 ftance, 
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(lance, have an a£lion condiBio indebltu The law 2. Cod, de Comp, {a) 
decides, that although I might oppofe the compenfation of my de- 
mand againft your aftion, in execution of the fentence, the aftion 
condiBio indebiti cannot be maintained, becaufe a perfon who has 
paid in execution of a fentence eannot be regarded as having paid 
without a caufe : now, the a£lion condiBio indebiti only attaches, 
when jhe payment has been made without any caufe, and confe- 
quently, without a fentence i pecunia indchiu per errorem, non ex 
caufa judicati foluta ejfe repetitionem jure condiBionis non amhigitur. 
L. I. Cod. de Cond. indeb. Shall I then, in this cafe, be deprived of 
all redrefs? Under the circumftances it fhould be held that, al- 
though according to the fubtlety of law, the compenfation extin- 
guiflicd our refpeflive demands from the inftant that I fucceeded to 
the demand which Peter had againft you, yet, this compenfation 
ought to be regarded as not having taken place ; the demand to 
which 1 have fucceeded, and the adlion arifing from it, ought to be 
reftored to me, and I (liould be admitted to the profecution of it. 
The reafon is, that this compenfation having by the fentence been 
deprived of its effeft againft you, and with refpe£l to your demand 
againft me, the principle of equity does not allow it to fubfift againft 
me, and with relpeft to my demand againft you. This is properly 
decided by Tindarusy in his treatife de Cornpenf. and it is in this 
fenfe that he explains the law y. § i,jf. de Cornpenf. which fays, ft 
taiionem copipenfationis judex non habuerity falva manet petitio \ that 
is to fay, where the judge has condemned one party in favour of 
the other, notwithftanding the compenfation which had extin- 
guiftied their refpeftive demands, whether it had not been oppofed, 
or, being oppofed, the judge had omitted to decide upon if, the de- 
mand which the party againft whom the decifion is made had upon 
ihe other, is preferved, falva manet petitio. Lex enimy fays Tindarus, 
hoc cafu refituit aBionem peremptamy ex maxima neciffitatCy ftcut facit 
in multis caftbuSy aquitate fuggcrentCy v, L. i. in fn.ff. ad. Vellejan. 

Is my demand reftored with or without the hypothecations which 
were attached to it ? I think this queftion muft be anfwered with a 
diftinftion j if there is no ground to fufpeft that it w^s by colluGon 
with you, and in order to give you the money, to the prejudice of 
your creditors, that I have omitted to oppofe the compenfation of 
the demand to which I have fucceeded : for inftance, if, at the time 
of the fentence, the death of Peter was fcarcely known, or at lead 
the inventory of his fucceffion, which alone could give me any 
knowledge of the demand, had not been made, I think that my de- 
mand ought to be reftored with its hypothecations j but if, with no- 

(«) Ex caufa quidetn judicati [fi debitcin] folum repeti non poteft, ea propter occ com- 
penfatioejus admitti poteft. Eum vero qui judicati convenitur, compcaiatioiien pecuniai 
Ebi debiias implurarc po0e nexniae dobium eft. 

ticc 
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ticc of the demanJ, I had fuffered myfelf to be condemn^jd in your 
feivour, without oppofing the compenfation, or had only cpppfed it 
p^rf undone ^vjithoxxt eftablifljing it, fo that the judge did not deter- 
mined it in my favour ; in this cafe, my claim will indeed be rc- 
ftored, but I fliall not be permitted to exercife the hypothecations 
attached to it, to the prejudice of the creditors fubfequent tp me 
in the order of hypothecation, and who, upon my fpcceeding to the 
claims of Pt/tr, have acquired a priority of hypothecation, by 
the compenfation and-extinclion which then took place of pur rc- 
fpeftive claims ; as it is contrary to equity, that, by a colliffipn bpr 
tween you and me, I llioukl deprive the creditors of the right which 
they have acquired. 


CHAP. V. 

Of the ExiinBkn of a Debt by Confufon. 

C 1 confufion is meant the concurrence of tM^o qualiticf 

^ in the fame fubjeft, which mutually dellroy each other. 

The particular initance of it at prefent under confideration, is 
the concurrence of the characters of creditor and debtor, of the 
fame debt in the fame perfon. We lhall examine, ift, In what 
cafes this confufion takes place ; 2d, The cffcA of it. 

The Roman jurifts admitted another kind of confufion, in the 
cafe of a furety fucceeding to the principal debtor, atd vice verfd s 
of this we fliall fay nothing at prefent, having already treated of itj 
fupra ^ Part II. ch. 6. $ J. Corol. 6. 

j I. In what Cafe this Confufion tajies place. 

[ 6o6 ] confufion takes place, when the creditor becomes 

heir of his debtor, or vice verfd ^ when the debtor be- 
comes heir of the creditor ; for the heir fucceeding to all the rights 
of the deceafed, and being fubje£l to all lus obligatioiis, 
a tous les droits^ taut aclifs quepqffifs) when the creditor becomes die 
heir of the debtor, he becomes, in his quality of heir, debtor of the 
very fame debt of which he is creditor on his own account ; and 
vice verfdi when the debtor becomes the heir of the creditor, he be- 
comes creditor in that quality of the fame debt, of which he was on 
his own account the debtor. In both thefe cafes, the qualities of 
creditor and debtor of the fame debt become united in the fame 
perfon. 

The fame confequcncc enfucs when the creditor fuccceds to the 
debtor, by any other tide which renders him fubjeft to his debts^ 
as if he is his univerfal donatary ; and where the debtor fucceeds, 
by whatever meansi to the right of the creditor# In all thefe cafes, 

the 
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the qualities of creditor and debtor of the fame debt concur in the 
fame perfon. 

The fame thing occurs when the fame perfon becomes the heir, 
both of the debtor and creditor, or fucceeds to both of them under 
any univerfal title. 

The acceptance of a fucceffion upon truft, to render a fpccific 
account (fous benefice d*inventaire)j docs not induce any confufion, 
♦for it is one of the efTefts of the benefice d^inventairCf tliat the 
beneficiary heir and the fucceffion are regarded as different perfons, 
and their refpeftire rights are not confounded. 


Of the EffeBs of Confufion* 

- ^ .. It is evident that by the concurrence of the oppofite 

' charafters, of debtor and creditor in the fame perfon, the 
two charaAers are mutually deftroyed : for, it is impoffiblc to be 
both at once ; a perfon can neither be his own creditor or his own 
debtor. From hence indireftly rcfults the extinftion of the debt, 
when there is no other debtor \ for as there can be no debt without 
a debtor, and the confufion having extinguifhed the charadicr of 
debtor, in the only perfon in whom it refided, and there being no 
longer any debtor, there cannot be any debt. Non potefi ejfe obligaih 

fine perfona obit gat a* 

r 608 1 extinftion of the principal debt, which takes place 

by confufion, when the creditor becomes heir of the prin* 
cipal debtor, or vice verfd^ induces an extinftion of the obligations 
of the furcties, i. 38. (^i) J i .jf. de FuL L. 34. (b) § 8 . X. 7 1 . de 
Soltet. lor 9 as the obligations of the fureties are merely acceflary to 
that of the principal, fidejujfor accedit obltgationi rei principalis^ tJiey 
cannot fubfift any longer than the principal obligation, to which 
they accede according to the rule of law. ** ^lum principalis 
eaufa non fubfifiit^ ne ea quidem qua fequentur locum habent*^ L* 1 29. 
J I. ff. de Reg* Jur* and, ** ^ta accejfionum locum obtinentj extin^ 
guentur cum principales res prerempta fuerint*^ L. 2 .Jf. de Pecul. 
Leg. 

{a) A Tido, qui mihi ex teftamento fub conditione decem debuit, fidcjuflTorein accepi» 
ct ei beret exciti : deinde conditio legau extitit : quaero an fidejuiTor mihi teneatur ? Re* 
fpondit, fi ei a quo tibi erat fub conditione legatum, cum ab eo fidejuficrem accepKTes, heres 
cxdtcrit, non poterit habere fidejuilorem obiigatum, quia nec reus eft, pro quo debeat, fed 
nee res ulla quae poftit deberi. 

(^] Quidam filium familiat a que ftdejuftbrem acceperat, heredem inftituerat. Quae* 
l&tum eft, ft juftii pattii adiftet hereditatem, an pater cum fidejuftbre agere poftbt ? Dixi, 
quotiens reus fatifdandi reofatiaaccipiendi heres cxftfteret, fidejuftbres ideo liberari : qui prt 
tbdem apud eundem debere non poflent 

(c) This htw is not applicable to the fubje^. 


BeGdeS) 
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Befides, the exiftence of a furety implies that of a principal 
debtor, on whofe behalf the furety is obliged ; therefore, when, by 
reafon of the confufion, there is no longer a principal debtor, for 
whom the furety is obliged, there can be no longer any furety. 
This reafon is given in -L. 38. §1. ff-de Fid. quia nec reus ejl pro 
quo debcat. 

And it is alfo a repugnancy that I fhould be a furety to any man 
for himfelf, it therefore necefiarily follows, that the obligation of 
the furety is extinguiflicd, wdicn the principal, by fucceeding to the 
rights of the creditor, is the very perfon entitled to the benefit of 
the obligation. Fidejujfores idea Uberariy quia pro eodem apud eun^ 
dem deberemu pDjfuut^ 34. §8. deSolut. 

r 60 1 Contra ^oice verfd^ the extin£lion of the acccfliiry obliga- 

^ ^ tion of the furety by confufion, does not Induce an ex- 
tinClion of the principal obligation. Si en ditor fidejujfori hcres fuerit^ 
vei Jidcjuffhr creditori, puto convenire confnftofie ohltgaiionh non liberari 
reum. />. 71* de Fidejujf. The reafon of the difference is, that 
though t!ic accelT'ary obligation cannot fubfift without the princi- 
pal, the principal docs not in any degree depend upon the fubfif- 
tence of the accclfary. 

Confufion in this refpcfl: differs from payment ; for, by payment 
the tiling is no longer due \ the thing when paid ccafes to be due 
by whomfoever the payment may be made. Now, there can be 
no debtor cither as principal or accclfary, when there is no longer 
any thing due : tlierefove, the payment by the furety having pro- 
ducc<l tlie effcdl, that what was due from him (being the (ame 
thing which was due from the principal) is no longer owing at 
all ; and there being nothing owing, it neceffarily follows, that 4lie 
obligation of the principal is extindf, as well as that of the furety by 
whom the payment was made. 

It is the fame thing when there is a real releafe, compenfation, 
novation, or any other kind of liberation, which is equivalent to 
payment. 

On the contrary, the only cfte£t of confufion is that the perfon 
of the debtefr, in whom the charafter of creditor concurs, ceafes 
to be obliged, becaufe no man can be obliged to himfelf, perfonam 
eximit ah ohligatione \ but there is nothing to prevent the fubfiftence 
of the obligation of the principal debtor, although there may be no 
longer any obligation in the furety. 

For the fame reafon, when a creditor of two debtors in folido> 
becomes the heir of one of them ; or vice verfdj when one of them 
becomes heir of the creditor, the obligation of the other debtor 
continues to fubfift. 

In regard to the queftion, whether it fubfifts as to the whole, the 

law 
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law deFidej. decides, that if the debtor In folido wcrcin part- 
lierfliip, the one who only owed the whole, fubjedl to reepurfe 
againft the other in whofe perfon the confufion took place, was only 
pbliged as to the portion for which he had no fuch recourfe, as it 
iwouid beunjufl: that he fhould Jofehis right in confequcncc of the 
confufion. 

According to the laws of France, as each of the debtors in folido. 
although not engaged in partncrlhip, has recourfe againft the 
others for their Ihares, as we have feen, fupra, tu 28, it muft be 
ftated indlfcriminately, that in cafe of a confufion taking place in 
tlie perfon of one of the debtors in folido, the other will only be 
obliged, fubjeft to the deduftion of fo much as he could have 
claimed from the party, in whom the charafters unite j we have 
already feen, fupra, n, 275., that if the creditor difeharges one 
of the debtors in folido, the other only continues obliged for fo 
much as he could not have claimed from the firft, if he had paid 
the whole. For the fame reafon, the co-debtor of the party, who is 
difeharged by way of confufion, fhould only be liable, fubjeft to 
the deduAion of that part for which he would have had recourfe 
againd him. 

r 610 1 ^ perfon to whom Peter owed a certain fum, has 

^ transferred that debt to me, and before Peter has acced- 

ed to, or had regular notice of the transfer, the creditor has become 
his heir, there will indeed be a confufion and extin£lion of the 
debt i but as the .creditor, in confequence of the transfer, became my 
debtor, as to that particular claim, and as it is by accepting the 
fucceflipn, w'hich is his own aff, that the credit is extinfl, he is 
anfwerable to me for the amount ; for every debtor is bound to pay 
the value of what was due from him, when it has ceafed to cxifl 
in confequence of his own a£l:, as we fliall fee, infra^ n, 625. 

If the transfer had been aflented to, or notified previous to the 
time of the perfon by whom it was made becoming heir of the 
debtor, there would be no confufion, becaufe he would, in cfFeft, 
have been no longer the creditor, and I fliould have become fo in 
his ftead. 

r ^ If creditor becomes heir not of the debtor himfelf, 
^ but of the perfon againft whom the debtor has a right 

of indemnity, there will not, properly fpeaking, be any confufion of 
the debt, but it will neverthelefs be indireftly and effeftively ex- 
tiiiguiflicd. The creditor cannot enforce the payment of it from 
the debtor, after fucceeding to the obligations of the party, who 
was bound to indemnify him. 

r 612 1 order to induce a confufion of the debt, the clia- 
rafters not only of debtor and creditor, but of foie debtor 
and foie creditor, muft concur in the fame perfon. 
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If a perfon, who was only creditor for part, becomes foie heir of 
the debtor, it is evident that the confufion and extinftion can only 
take place, with refpefl: to the part for which he is creditor vice 
verfdy if a creditor of the whole becomes heir of the debtor for 
part, the confufion only takes place with refpeft to that part. 

It is equally evident, that if the creditor is only one of feveral 
heirs to the debtor of the whole, the confufion and extirtdioii only 
takes place in rcfpefl: of the part for which he is heir, aiid for which 
he is liable to all the other debts of the fuccefiion ; the demand 
continues to fubfift againft the others, as to the parts for which they 
are refpe£l:ively liable to the debts of the deccafed. L. ie 

Fid. L. 4. Cod. de Hired. A^. (^/). 


CHAP. VL 


Of the ExtinBlon of an Obligation by the Extinction of the thing due ; 
or nvhen it ceafes to be fufeeptibU of Oblig&tion ; or vohen it is lofy fo 
as ml to he known where it is. 

ARTICLE 1. 


General Exp fition of the Principles reJpeBing this mode of Debts becom^^ 

ing ext in ft. 


C ^^3 ] cannot be any debt M'lthout fomething being 

due, which forms the matter and olijefl: of the obligation ; 
whence it follows, that if that thing is deftroyed,' as tlicre is no 
longer any thing to form the matter and objedl of the obligation, 
there can be no longer any obligation. The extinftion of the thing 
due, therefore, neceflarily induces the cxtindlion of the obligation, 
(^0 33- 37- Oblig. 

[ 614 ] fnme reafon, if the thing which was due, in 

confequcncc of fomething that afterwards occurs, is no 
longer fufceptible of being the matter and objcfl of an obligation, 
the obligation itfclf cannot continue. That is the cafe where the 
thing which^ was due can no longer be an article of commerce : 
therefore, Ulpian fays : Is qui alienum fervum promifityperdiiBoeo ad 
libertateniy non leneiur, L, (J) jf, dc verb, Oblig, 


(tf) riV/e Appendix^No. XIV. 

(h) Si Stichus certo die dari promifTus, ante diem morlatur, non tenetur profnifTor, 

(t) yi* au 10 . Afort, 268 . 40 £. j. SzAtoys, max, 35 * i Rff* 98 * In the caie of 
JftUiamt V. Uidt^ Palmtr^ 548 , the plainrift' dtciand^ that in confideration he bad {ent 

the defendant a horfr, the defendant piomifed to rcdt*ruer it. The defendant pleaded that 

in confequence of difeafes theborfc dxd, fo that it could not ho delivered, and the plea w«i 
adjudged good. 

(d) Si certosnummos, puta qui in area fini, ftipulatus fim, ct hi fine culpa promliTorls 
perieciRt • nihil nobis debetur. 

3 According 
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According to this principle, if you were bound to convey to me 
a certain jplot of land, which afterwards, under tfie authority of the 
law, was taken for a common highway, my claim upon that plot 
of land would be extind ; for, being no longer fufceptible of con- 
trails, it cannot be the objeil and matter of a claim or obligation ; 
theiefore, as there is no longer any thing which can form an objefl 
of my claim, the claim itfelf cannot fubiift. 

- ^ - An obligation becomes extinil, not only when the 

^ ^ objeil of it ceafes generally to be fufceptible of obliga- 

tion, but alfo when the thing due to me is no longer fufceptible of 
being fo, although it may be fufceptible of an obligation in favour 
of another perfon. 

The firft example of this is in L. 136. {a) § i* jf.de verb, Oblig, 
You engage to procure a right of way for me to my eftate over an 
adjoining field. Before the right is granted, I fell the eftate without 
transferring the benefit of the contrail ; the claim is extinil, be- 
caufe the right of way, which was the obje£l of it, cannot be due 
to me, as fuch a right could only belong to the owner of the eftate, 

[ 616 ] ^ fecond inftance, is that where a perfon, to whom a 

fpecific thing was due under a lucrative title, becomes 
the owner of that thing under another lucrative title 5 the claim 
in refpeil of it is extin6l. Omnes debitores qui fpeciem ex caufa ///- 
crativa debenty liberantury cum ea fpecies ex caufa lucrativa ad creditores 
pcrvenijfet. L. de Oblig. et AB. 

The rcafon of this arifes from the principle already ftated. 
When I become proprietor of what was due to me, it cannot any 
longer be due to me, for another perfon can never owe me that 
which is already my own. It is a repugnancy that any one ftiould be 
under an obligation, of giving me that I already have. Nam quod 
meum ejl^ amplius meum fieri non potejl. The obligation therefore 
cannot fubfift, fince there is no longer any thing to form the fubje€t 
of it. 

From this rule the corollary is deduced, Dua caufa, lucrativa^ in 
eaudem rem et perfonamy concurrere non pojfunt. 
r 61 order to induce the extinction of a debt, by the cre- 

' ditor becoming proprietor of the thing due/ it is necef- 
fary that he fhould have acquired a full and abfolute property in it ; 
if that is not the cafe, the debt fubfifts, and the debtor is bound to 
do what remains in order to perfedl and complete the property. 

For inftance, if a perfon left me an eftate, which he knew did 
not belong to him, and after his death, and before the accomplifli-*' 
ment of the legacy, the proprietor had made me a donation of the 


[a) Si quI %tm adfunium fuum iari ftipulatus fuerit, poflea fundum partem ve ejui 
ante conflitutam fervitutem ilienaverit } TeanclcitftipuUtio. 

fame 
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fame eftate, referving the ufufruft, my claim, in refpea of this 
eftate upon the heir of the teftator, is not extinft, though I have be- 
come proprietor of the thing which was due to me, becaufc fomc- 
thing is wanting to complete my property, viz. the ufufrufl with 
which my eftate is charged \ the heir then, fo far continues my 
debtor of the eftate, that he muft purchafe the ufufru£t for me or 
pay me the value of it. 

If the gift had been of the whole property, but fubjefl: to revo- 
cation upon any event, as the birth of a child [a ) , the donor not 
having any at the time of the donation, there is ftill fometjiing 
wanting to complete my property, according to the rule, Non 
videtur perfeBe cujnfque id ejfe^quod ei ex caufd auferri potejl^ L. *39* 
§ I . de Reg. Jur. Therefore, the debtor remains under the obli- 
gation of preferving the eftate to me, in cafe of fuch event taking 
place. 


t 618 ] 


[ 619 ] 


It is alfo ncceffary to the extinftion of my claim, that 
my property in the thing due fliould arife from a 
lucrative title. If I only acquired it by an onerous title, as by 
purchafing it, the debtor is not liberated ; for I cannot be deemed 
to have perfe£l:Iy acquired it, when I have paid any thing for the 
acquifition; haBenus vnhi abejfe res videtur^ quatenus fum prajlaturus* 
L. 34. § 8. de Leg. lo. My claim then fubfifts fo far as to en- 
title me to a reimburfement of what I have paid. 

for my claim to be extinguiftied when I become 
proprietor, although by a lucrative title of the thing due 
to me, the claim muft alfo be founded upon a lucrative title ; for 
if I were creditor upon an onerous title, as by purchafe, the claim 
would not be extinguiftied. ^tum creditor ex caufa onerofa^ vel 
emptoVf ex Jucrativa caufa rem habere caperit nihilominus integras 
aBiones retinenty L. de Oblig. et AB. adde L. 13. [b) § 15; 

ff. de ABi Empt. 

For inftance, if I buy from you an eftate to which you have no 
title, and afterwards I become proprietor by a donation or legacy 
from the real owner, my claim arifing from the fale is not extindk ^ 
becaufe every debtor, upon an onerous title, fuch as a feller, is 
bound to warrant the thing due, and this warranty confifts in the 
obligation of the feller to caufe the buyer to have the thing pur- 
chafed by virtue of the fale, prafare emptori revi habere licere ex 
caufd vmditionis ipft faBa. It is fufEcIent then to fupport the ob- 
ligation of warranty, if my ownerftiip of the property docs not re- 
fult from the fale, although I become die proprietor by other means. 


(tf) Thisfeems to be a condition impUed by law In cafe of a deration. 

(^)Slfundum mihi alienum vendideris, ethic ex caufa lucraciva meusfadtus fit, nihllo- 
aiiout ex eaipto mihi adverfua te adtio competic. 

7 There 
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r 620 i There is little difference between a thing being loft, 
fo that it cannot be known where it iS| and its haring 
iSually ccafed to cxift. Therefore, if this lofs takes place without 
iriy fault in the debtor, as when the thing is taken by robbers, 
the debtor is liberated as much as if the thing had no longer cx- 
ifted, with this difference, that as a thing once deftroyed can never 
be renewed, the debtor is in that cafe abfoJutcIy liberated from his 
obligation ; whereas the thing which is only loft may be recoixred, 
and in this cafe the debtor is only liberated whilft the lofs con- 
tinues. 

There remains a queft ion upon this fubjefl: ; where the debtor of 
ii fpccific thing, who has not taken upon himfelf the rilk of acci- 
dents, and is only anfwerable for his own ncgleft, alleges that the 
tiling is loft without his fault, or by accident, is it incumbent on 
the creditor to prove that the Ibfs was occafioned by the fault of 
the debtor, or, on the other hand, muft the debtor prove the acci- 
dent which he alleges to have taken place ? I think that the proof 
is incumbent on the debtor. If the perfon who aflerts a claim is 
obliged to fliew the foundation of iliat claim by proof, the other 
party is equally bound to prove what conftitutes the foundation 
of his defence. The creditor who demands payment of what his 
debtor has engaged to give him, ought to prove the credit which 
is the foundation of his demand. The debtor who refifts that de- 
mand, upon the plea that he is difeharged by an accident, which 
occafioned a lofs of the thing due, fliould prove the accident which 
is the foundation of his defence. 

This is conformable to the dodlrine of Ulpiatiy L. ip* de Proh. 

In exceptionibus dicendum ejl reum partibus actoris fungi opportere^ 
ipfumque ex^^piioncm velut inUntionem implercyid efy prohare debere. 


ARTICLE II. 

What kind of Obligations are fuhjeSt to be extingui/fjed by the Extinc* 
tion of the thing due, or upon its lojmg the Capacity to be due* 

r dai 1 evident that obligations of a certain fpecific thing 

^ . are extinguiflied, with the extinftion of that thing. 

With refpeft to alternative obligations, they are not extinguifli- 
ed by the extinftion of one of the things due in the alternative i 
but the obligation, which was before alternative, becomes deter- 
minate in refpe(fl: of the other which remains. The reafon is, that 
in cafe of an alternative obligation of two things, both the things 
are due,y!/^n7, n* 246. If any one remains, that one continues 
due, and confequently fuiHces for the fubjedi of the obligation. 

For 
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C 622 ] 


For inftance, if you have two hdrfes, and engage to give me one 
of them, the death of one will not extinguilh the obligation, and 
you will be bound to give me the other ; non jam alternate^ fed 
determinate. 

It is the fame, if one of the things due to me in the alternative is 
no longer capable of being due to me \ as if I become the owner, 
upon a lucrative title, of the one, the obligation fubfifts as to the 
other. 5 / Stirhum aut Pamphilium mihi debens^ et alter ex eis metie 
ft faElus ex alia caujd^ reliquus debetur mihi h tc. L. 16. ff. de 
Verb. Oblig. 

The principle which we have eftabliflied, that an alternative 
obligation is not extinguiflied by the extinftioii of one of the 
things due in the alternative, or upon Its no longer being fufceptible 
of the obligation, only applies w*hen the extin£lion takes place, 
whilft the obligation continues to be alternative ; but if the obli- 
gation had become determinate to one of the things, as by the 
debtor’s making an offer of payment, and placing the creditor en 
demeure to receive it \ there can be no doubt but the obligation 
would become extitift, by the extinftion of the thing fo oll’cred. 
L. 105. (a) Jf. de Verb. Oblig. 

The extindion of obligations by the extindion of the 
thing due, cannot take place with regard to obligations 
of a fum of money, a certain quantity of corn, or wine, or to obli- 
gations of an indeterminate thing, as a cow or horfe, not fpecifying 
any cow or horfe in particular. There cannot be in this cafe any 
cxtiiidion of the thing due, as there can be no extindion of what 
is indeterminate. Genus nunquam perit. Therefore, the llth law 
of the code f cerium petaty decides, that the debtor of a fum of 
money is not difeharged, in confcqucnce of his effeds being de- 
ftroyed by fire, Incendium are alieno non eximet debitorem • for the 
money and other articles which have periflied in the flames, are 
not the things which were due. It is a fum of money, which, not 
being determinate, cannot pcrifli. But if the obligation, which was 
originally indeterminate, became determinate by an oflFer of the 
debtor to pay, and putting the creditor en demeure to receive it, 
there can be no doubt but that the obligation would be extinguilhed 
by the extindion of the particular thing fo offered. 

[ 623 ] Where the obligation is not abfolutely indeterminate^ 
and relates to a thing indeterminate in itfelf, but conlli- 

^ (tf) Stlpuluus fum, D-imam aut Erotem fervum dari ; cUm Damam dares, ego, qoo- 
m'lnuj acciperem, in mora fui : mortuus eft Dama ! an putes me ex ftipulatu a^Uonem 
habere? Relpondit, fecundum MafTurii Sabini opinionem, puto ce ex ftipuUtu agere non 
poflTc ; nam is redte extftimabat, ft per debitorem mota non eflet, quommus id, quod dc-. 
bebat, folveret, continuo cum debito liberari. 
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tuting part of a determinate fet of things, It is extinguiflicd by the 
extin£lion of all tl'.ofc things. 

For inftance, if a pcrfon owes me one pipe of the wir:^ •which he 
has in his cellar^ and there arc a Imndred pipes there, as long as any 
one remains, the obligation fubfifts ; but if they arc ail ckftroyed, 
it is extinct. 

This decifion takes place where the terms of the obligation arc 
reftri£live, and confine the obligation to tliat fet of things. It is 
otherwife, if the terms w'ere merely demonitrative. For inftance, 
if a perfoii was obliged to fimiiili me a tun of wine, to he taken from 
ihofe in his vault ( a prendre dans ceux dc fa cave Jy though all the tuns 
in the vault of the debtor fiioultl perifli by aceulent, the obligation 
w'ould not be extinct ; bccaufe it was not rtilrained to the tuns 
alone which w^Tcin tlic vault. The terms to take arc not reftriflive, 
they are only demonllrative, and only defignate unde fclvetur\ they 
do not reftrain the difpofition, but only concern the execution 
of it {a). 


ARTICLE in. 

What ExtinBlons of the Thing due extingui/h the Debt; and in rvhat 
Cafes y and ogainfl what Perfensy it emtinuesy mlwithfandiug fuch 
ExtinEtmu 

[ 624 1 extinction of the thing due extinguiflies the debt, 

when the thing is w holly deflroycd *, if any part remains, 
the debt continues to fubfilt, fo far as regards fuch part. For iii- 
ftance, if I was creditor of a flock of fheep, which had been fold or 
left to me, and there only remained one flieep, the otiicrs having 
died ; or if I was creditor of a houfc which had been burnt, the 
debt of the flock w'^ould fubfift, as to the remaining fliecp ; and in 
the fame manner the debt of the houfc would fubfift, as to the feite 
and the materials that W'erc faved. 

r ^2 1 extinction of the thing due to extlnguifli the 

debt, it mull happen without the aft. or fault of the 
debtor, and without his having been detained en demeure. 

If the lofs happens by the aft of the debtor, it is evident that the 
obligation is not extinft, but is converted into an obligation of the 
value ) for the debtor cannot by his own aft difcharge himfelf from 
his obligation, and deprive the creditor of his claim. 

[a) If a perfon engaged to give me a d -aen of wine, and to fupply me with the beft 
wire In his cellar, though he bad no wine in his cellar, the obligation would not be void 
for want of an objedl ; nor confa^ucnilr, if all the wine is bis cellar was ufed, would it 
become void by extin^ion. 


This 
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Tins decifion applies even where the debtor deftroys the thing 
before he is apprized of the debt. L» 91. (/z) § de Verb. Ohlig. 

[ 626 1 takes place not precifely by the a£t of the 

debtor, but in confequence of his default, for want of 
proper care, the debt is not extin£t, but is converted in like man- 
ner into an obligation of the value. 

What amounts to fuch default is differently eftimated, according 
to the different nature of the contra£l:s. Supra^ n. i/\2. 

^ ^ Laftly, the lofs of the thing due does not extinguifh the 

obligation, when it happens after the debtor is pla^d en 
demeure to give it. L. 82. [b) § l.ff- de Verb. Oblig. 

In order to prevent the obligation being extinguifhed by the ex- 
tinftion of the thing due, it is neceffary, ift, that the lofs fhould 
take place during the continuance of the delay ; for if the delay o£ 
the debtor had been purged, either by adlual offers made by him 
to the creditor, by which he would have placed the creditor en de^^ 
meure to receive what was due, or by a mutual agreement between 
the parties, the fubfequent lofs would put an end to the obligation. 
As the demeure of the debtor no longer fubfifts, it cannot have the 
cfte£k of perpetuating the obligation, notwithftanding the extinftion 
of the thing due. L. 91. {c) § 3. de Verb. Obltg. 

2d, The lofs muft be fuch as would not equally have happened, 
if the thing had been delivered to the creditor when it was de- 
manded. L. 47. {d) § Fin. de Leg. x. L. 24. (e) de Pof 

L. 12. (/) § 4. ad Exhib. L. 15. (g) § Fin. ff. de Ret Vind. 


(a) De illo quaei'itur, an & his, qul nefeiens fe debere Occident, tent^atur; quod Julia* 
nus putat in eo, qui cum aefeiret a fepecitum codiciilis, ut reliitueret, manumifit. 

{p) Si poft moram promilToris homo decelTenc, tenetur nihilominu:i, proinde ac A homo 
viveret: & hie moram videtur feciHe, qui litgare nnaluit, quam reftituere. 

(r] Sequitur videre de eo, quod veceres conllituerunt, quoties culpa intervenit, debt- 
toria perpetuari obligationem, quemadmodum intclligendum (it. £t quidem A efTeceriC 
promilfor, quominus folvere podit, expeditum intelle^um habet conAitutio; A vero mo- 
varus At tanium, haeAtatur, an A poAea in mora non fuerit exiinguatui, Tuperior mora t 
£t Cclfus adolefcena (cribic, cum, qui moram fecit in folvendo Sticho, quern promiferat, 
pofTe emendare earn moram poAea olferendo \ cfle enim hanc quacAionem de bono & aequo, 
in quo genere fltrumqut fub auSorUatt juris Jcientia (inquit) erratur. £t fane probabilit 
haec fententia eA^quam quidem U Julianus fequitur j nam dum quaeritur de damno, & pac 
utriufque caufa At, quart non potentior At, qui teneat, quam qui peifcquitur. 

{d) Item A fundus chafmate perlerit, Lobeo ait, utlque acAimationem non debeti ; quo<| 
ita verum eA, A non poA moram fa^m id evenerit j potuit enim cum acceptum legauriu* 
vendere. 

(e) Reference incorredt. 

(/) Si poft judicium acceptum homo mortuus At, quamvia Anedolomalo, & culpa 
pofleftbris, tamen intetdum tanti damnandus eft, quanti adloris interfuerit per eum non 
aflfe&um, quo minus tunc, cum judicium acciperetur, homo cxKibetur} tanto magis ii 
apparebit, eo cafu mortuom effe, qui non incidiilet, ft turn eahibitut fuiAet. 

{g) Si fetYus petitus, vcl animal aliud demortuum At, Ane dblo malo Sc culpa pofteAb. 
fis,'' pretidin non efte praeftandum plerique aiont. Sed eft verius, A forte dtftraftuius crat 
peticor, A accepiOet, moram potfe debere praeftari | nam A el reftituilTft, diftraxiAct, ft 
pratiom cAct luoratus. 

F f a For 
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For tlie delay only perpetuates tlie debt after fiicli expiration, in 
refpe£l of damages ; and if the creditor has not fuflered any injury 
in confequence of the delay, no damages can be due for it. Now 
it is clear, that he does not fufltr any damage, if the lots would 
have equally ha]>pened to himfelf^ 

It would be readily prcfunicd, that the Jofs would not equally 
have happened, if the creditor was a dealer in fuch articles for the 
purpofe of fale. 

If the thing is confumed by fire, whilft it remains in the pof- 
felTion of the debtor, it is evident that it would not have been fo loft, 
if it had been delivered to the creditor^ 

Wliere the reftitutlon of a thing is demanded from thofc who 
have taken it by fraud or violence, no inquiry is Aiade, whether it 
W'ould equally have perifhed, if it had remained in the poflcflion 
of the proper owner; for thefe perfons are indlfcriminately liable for 
the value of it, when it has periflied in their poflcflion. L. [a) Fin, 
ff. de Cond. Furtiv. L. 19. (b) ff. de Vi Arm^ iia re-- 

cepium odio furti 55 * violeniie. Thefe perfons are deemed en demeure 
from the firft taking, and without any demand being neceflary. 

[ 629 1 When the thing due has periflied by the or fault of 
the principal debtor, or after he has been placed en de^ 
menrCi the claim for the value of it fubfifts, not only agalnft him- 
fclf and his heirs, but alfo againft his furctics ; and, in general, 
againft all who have acceded to Ins obligation. jL. 91. (< ) § 4. and 

5 ^- {^) $ 24* (0 § 

de Ufur, for wdiich Paul afligns this rcafon, in iolam caufam 

fpoponderunt^ 'fhe fureties, by engaging on behalf of their principal 

[a) Ante cblationcm inteiemptx rei fuiiivs damnum ad i'urem pcrtine.e, ccrtKTimi 
jui ls ert. 

(/>) Mcritp Julianus rcfpondii, fi me dc fondovi dcjecerh, in quo res moventes fuerunt, 
eum, mlhi inierdidto, unde v] reaitueie debeas, non Tolum pofibirioiien} foli, fed & ea, qu:« 
ibi fuerunt; quanquam ego mnam f&cero, quo minus interdi£tu te convenirem ; fubtracUs 
tamen mortalitace iervis aut pecoribus, aliisve rtbus cafu interddeniibus, tuum [tamcn] 
•nus nihilominus in eis reftiiueudis e/Te; quia cx ipfo tempore deiiAi plus quam fruitator 
debitor cunil'tutus eft. 

(c) Nunc vidcamus, in quibus perfenis hsec conftitutlo locum habeat ? qux infpedio 
duplex eft I ut }rimo quaeramus, quse perfunae cfficiant perpetuam oblij^atiooem ; deinde 
quibus cam producant. Uiique autem principalis debitor perpetuat cbiigationem. Ac« 
ceftiones, an perpetuent, dubium eft. Fumponio perpetuari placet ; quare enim fadlo fuo 
ftdejunbr fuam obiigationem rollat > cujus fententia veia eft. Itaque perpeiuatur obligatio, 
tarn ipforum, quam fucceiTorum eorum. Acceilionibus quoque fuis, Id eft, ftdejuflbribus, 
perpetuant obiigatiooem ; quia in totam caufam fpopondcrunt. 

An iilius familias, qui juftu patris promifit, occidendo fervum, producat patris obliga- 
lionem, videndum eft. Pomponius producere putat, fcUicct, quafi acceilionem inielligens 
eum, qui jubeat. 

{d) Cum h&o fuo refis principalis obligationem perpetuat, etiam fidejuflToris durit obll* 
gatio i veluti ft moram ftcic in Sticho folvendo, & is deceftit* 

(«) Cam reus mjram lacit, & iidejuflbr lenetur. 
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for a particular thing to be given, are deemed to have engaged hke- 
wife for the performance of all the fecondary obligations derived 
from the principal obligation, fuch as that of keeping the thing 
with the proper care, until it is delivered, and generally for the 
‘application of all the integrity and fidelity which are incident to the 
accomplifhment of the principal obligation. They cannot, tliere- 
fore, be liberated from their obligation, by the mere lofs of the 
thing due, when that lofs occurs in confequcnce of the default of 
the principal debtor, or after his delay. Having, as we have faid, 
engaged as furetics for the application of that care which ought to 
be applied by their principal, in the prefervation of the thing en- 
gaged to be given, and for the fidelity which is due from him, in 
the accomplifliment of the obligation, they are refponfible for the 
negledl by which the debtor has fuftcred the thing to be loft, and 
for the unwarrantable delay by which he has contravened the 
faithful performance of his obligation. 

Thefe principles feem contrary to the rule umadque mcra mcet^ 
L. 173. {n) § 3.^. de Reg. Jur. for from this rule it might feem 
to follow, that the delay of the principal debtor Ihould only pre- 
judice himfclf, and not his fureties, CujaSy and other interpreters, 
reconcile the rule with the principle by this diftinftion. The delay 
of the principal debtor cannot afleflt his fureties, fo as to enhance 
their obligation, non meet ad augendam obit gat i one m. For inftance, in 
regard to debts of a fum of money, the delay of the debtor cannot 
charge his fureties, who have only engaged for a c-ertain definite 
fum, fo as to make them liable (^) for intereft due by the debtor, 
from the day of his being placed en demeure ; for the delay of the 
debtor does not affedl the fureties ad augendam eorum obligatwnem : 
therefore, it cannot oblige the fureties to pay intereft, who are only 
obliged for the principal fum. This is tlie cafe of law 173 ; but in 
debts of a fpecific thing, tlie delay of the debtor may afteft the 
fureties, whofe engagement is uiilimitctl, fo as to perpetuate their 
obligation, and prevent their being liberated by any lofs wliieh may 
happen during the continuance of the delay. Non noeci ad augendam 
ohligationem feitnocet ad perpetuafidam* 

C ^3® ] *^i^^ verfdy if the thing has perillied by the a£t 

or fault of the furety, or after he has been placed en de-- 
meure, the furety alone will be liable for the value of it ; the prin- 
ce) Unicuique fua mora nocet, quod ct in duobus rcis proiuiitendl obfervatur. 

(A) May it not be obferved, that the meaning of the rule is to Impofe and nut to retrain, 
or iimltan obligation, that it imports poficively, that a perfon chargciible with delay ihall be 
himfelf liable tu the confequences, without including or referring to the negative propo* 
fition, that no other perfon ibail be liable, upon the fame contingency, to the claim of the 
party interelled in olyedling to the delay ; there is nothing in the rule equivalent to the 
VWdi tuntumy or yp/h 

Ff3 
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cipal debtor will be liberated by its extin£iion; L> 32. {a) § Fin. 
ff. de Ufur. L. 49 {b). ff. de Verb, Obl'tg, The reafon of the dif- 
ference is, that the furety is in truth obliged for the principal 
debtor j but the principal debtor is not obliged for the furety, and 
^confequently, he cannot be bound by the obligation which the^ 
furety has contrafted by his aft, negleft, or delay, 
r g I 1 If the thing due is loft by the aft or fault of one of the 
co-debtors in folido, or after he is placed en demeure^ the 
Other qo-debtors are liable. L. 18. {c) ff, de duobus reis, Vid. 
Juproy n. 273. 


c <532 ] 


If the thing is loft by aft or fault of one of the heirs of 
the debtor, or after his demeurcy his co-heirs will not be 


liable. L. 48. {d) § i.^. de Leg. 1.; for, although as poflefibrs of 
tlie goods, they are fubjeft to an hypothecation for the whole of the 
^ebt, they are not individually and perfonally debtors for more than 
their refpeftive portions ; they arc not perfonally debtors in folido, 
nor liable one for another. 


The principle which has been cftabliftied, that the 
debtor of a fpecific thing is difeharged from his obli- 
gation, when the thing is loft, without any aft, default or delay, on 
his part, is fubjeft to an exception, wdien he has, by a particular 
claufe in the contraft, exprefsly taken the rilk of fuch lofs upon 
himfclf. For inftance, if I give a precious ftonc to a lapidary, to 
polifli, and it is broken, without any fault on his part, and in con- 
fcquence of fome intrinfic defeft \ although regularly this lofs, 
which takes place without any blame of his, and by mere accident, 
difeharges him from the obligation of reftoring the ftone entire, 
reverthelefs, if he had particularly engaged to take that rilk upon 
himfelf, he would be bound to pay me the value. L. 13. {e) § 5. 
jf. Locat, Thefe agreements, by which a debtor charges himfelf 
with cafualties, have nothing contrary to the equality which ought 
to be maintained in contrafts, efpecially where the perfon under- 
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(tf) Item li (idejuffor folus moram fecerit, non tenetur ; ficuti ft Stichum promiftum 
ccciderit; fed utilis a£tio in hunc dabitur. 

(b) Cum 61ius familias Stichum dari Tpoponderit, & cvim per etyn ftaret, quotninut 
Jarett deceiTt Stichus ; datur in patrem de pcculio a£tio, quatenus maneret ftlius ex ftU 
pulatu obiigatui. At ft pater in mora fuit 9 non tenebitur filins, fed utilis adtio in patrem 
danda eft. Quae omnia & in fidejufToric perfona dicuntur. 

(c) Ex duobus reis ejufdem Stichi promittendi fadtii, alterius faAum alter! quoque 
iiocet. 

(4) Si unus ex heredibui fervum legatum ocetdiflfet, omnino mibl non placet cohere* 
dem teneri, cujui culpa fadlum non lit, ne res in rerum natura fit- 

(e) Si gemma includenda aut infculpenda data fit, eaque fradia ftt, ft quidem vitio ma- 
teriae faOum ftr, non erit ex locato adlio, ft imperitia facientis, erit. Huic fenteniiae 
addendum rft, nift periculum quoque in fe artifex receperat} tunc coim, etft vitio mauriae 
id evcnic, erit ex locato adlio. 


taking 
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taking the rilk receives an equivalent. For inftance, in the cafe 
fuppofctl, the lapidary, who has taken the rilk upon himfclf, would 
be deemed to have contrafted for a greater price upon his work, 
tlian if he had not done fo. 

So in cafe of a loan of things to be reftored In {\iccie {cownw^ 
dcitum)i if the borrower undertakes to aiifwei lor any lofs which 
may cafually take place, as in the cafe mentioned, L. i. {a) CocL 
CommoiL he is deemed to have a com pen fat ion for his riik, by the 
engagement, if the tilings lent, wliicli the lender was under no 
obligation of affifliiig him with gratuitoufly, and which might have 
been let out for a reward. 

In cafe of pledges, the creditor who takes upon himfelf the rifle 
of the article pledged, as in jL, 6. (^) Cod. de Pi^n. AEf. is indem- 
nified by the fecurity wliich he acquires, and which his debtor, who 
had not eiigaged to find him fecurity, was not obliged to pro- 
cure him. 

Even where the debtor receives nothing for the rifle which he 
undertakes, if he intends therein to exercife an aft of liberality 
towards the other party, there is nothing unfair in the engagement. 
On the other hand, if tiie debtor has no fuch intention, but meaning 
to receive an equivalent, charges himfelf with rifles, the agreement 
is unjufl in point of confciencc, if he does not receive an equiva- 
lent adequate to the rilk. In point of law, fuch an equivalent is 
prefumed. 

A debtor may charge himfelf not only with rilks of a particular 
kind, as in L. 13. (r) § Local, he may charge Himfelf generally 
with all riiks, by which the things may be loft. L. 6 . {d) Cod. de 
Pig, An. But however general the undertaking may be, it includes 
only fuch rifks as might have been forefeen, and not thofc which 
tliere could be* no room to apprehend (<?). Arg. L. 9. [f) } i. 
ff. de Tranfacl. Gauthier^ Tran, de CofitraB. fur, § 24. thinks that 
this decifioii ftiould hold, even if the claufc was exprelTed in thefe 

(j) Ea quldem, quar vi majore auferuntur, detrimento forum, qulbus res commodantur, 
Imputaii non folent. Sed cum is, qui a tecommodari fibi bovem pniiulabat, hoftiiis in* 
curAonis contemj^latione peiiculum amifliuni , ac fortunnin rvturi damn! in fe ^ufeepiAe 
p7o;onatur. Praefes provincial, A probavetis cum indemnitatem tlbi promiAA'e, placiium 
conventionis implere eum compeUec. 

(^) Quae fortuitis cafibus accidunt, cum praeviderl non potuerint (in quibus etiam 
aggreflura latronum eft) nullo bonae 6dei judicio praeftantur : & ideo creditor pignora, qu« 
hujufmodi cafu interieriiit, praeftare non compellitur } nec a pecitione debit! fubmoveturj 
miA inter contrahentes placuerit, ut am}£io ^igwrum libtrtt dtbitorem, 

(r) See Jupra^ hoc numcro. 

[d) See/a/ira, law juft quoted. 

(c) I think it is clear, that the law of England would adopt the oppoAte rule. 

(/) Tranfaaio, quKcunque fit, de bis cantum, de qulbus inCer convcnientci placuif, 
inter poAta creditur. 

Ff4 


terms. 
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terms, «« Charges himfelf with all accidents whether forefeen or 

not.” Sec our Treatife of the ContraB of Hiring. Part HI. Ch. i» 

Art. II* § 5. where we have treated at length of all Hiefc claufes. 

A R T I C I. E IV. 

Whether an Obligation^ exitnguijbed by the ExtinSlion of the Thing dne^ 
fi dejlroyed as not to fubfijl with regard to any Part of the Thing 
which may remain^ or with re^rd to the Rights and AElions belongs 
ing to the Debtor in reference thereto. 

P ^ Where the extinftion of the thing due Is not total, and 

fome part of the thing remains, the obligation beyond a 
doubt fubfifts as to fuch refidue. Thus if you was my debtor of 
^ particular flock of flieep, which fliould all die but one, or of a 
houfe which was deftroyed by lightning, it is clear that you would 
be my debtor of the remaining flieep, or of the feite and the re- 
maining materials of the houfe. For although that one flieep 
could not conftitutc a flock, it is neverthelefs, according to the 
ftrifleft propriety of expreflion, a part of the flock, as the feite and 
materials arc alfo a part of the houfe. It may be fliid then in thefc 
calfes, that the flock which was due to me ftill fubfifts, not totally, 
but in part, and in refpefl of the one furviving flieep ; and aJfo 
that the houfe fubfifts in part by the continuance of the feite and 
materials, and fuch remaining part may yet be the fubjedl of an 
obligation. 

There is more difficulty In the cafe of fucli a total extinclion of 
the thing due, that what remains cannot be regarded as a part of 
fuch thing. This is the cafe where the obligation relates to one 
individual thing, as an animal. 

It is a queftion, whether the obligation continues in refpe£l to 
what may remain thereof ? For inftance, if you arc my debtor of 
a particular cow, and the cow dies without your fault, have I a 
right to demand the hide ? 

Tlie reafon (a) for doubting is, that the death of the cow induces 
a total extinction of the thing dye ; it cannot be faid, 'that the cow 
in part fubfifts ; the hide is indeed part of the cow, but ftill it cannot 
be properly faid to be part of the living cow which was due to me. 
There being a total extinction of tlie thing due, it may be faid that 
the obligation itfelf is totally extinCt, and that I cannot demand 
^ny thing, not even the hide, for that is not the cow which you 
had engaged to give me, There was nothing in contemplation 

(a) Itfeems difficult to fuppofethat in this cafe any doubt could be ferioully entertained, 
ground of the queitlon appears merely a play upon words. 


between 
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between us refpefting the hide, which might remain after the 
animal's death; you have not engaged to give me that, that is not 
what is due to me, confequently I have no right to demand it. It 
is fuppofed that JL, 49* ff* de Legate 2* decides this queflion, 
Mortuo bove^ qui legatus eji^ neque corium neque caro dehetur. Not- 
withftanding thefe reafons, I think that the creditor would be well 
founded, even in this cafe, in demanding what remained : ift, Juf- 
tice pleads in favour of this decifion. In elFeft when the cow, 
which I have bought and paid for, dies without your fault before 
delivery, would it not be a manifeft injuflice, that you lliould de- 
rive an advantage from the lofs which I fuftain in confequence of 
the death, by retaining for your profit, and to my prejudice, the 
hide of the animal which you owed to me ? ad, the principles of 
law alfo eftabllfli this decifion. It is indifputable, that in what- 
ever manner my property may perifli, any part of it which remains 
ft ill belongs to me, meum ejl quod ex re med fupereji^ L. 49 .^. de 
Ret Vend. Now if the jus in re, the right which I have in a thing, 
fuch as the dominion or right of property, continues after the ex- 
tindlion of tliat thing, to fubfift as to what remains of it, why 
fiiould not the Jus ad rent, or the right in refpeft of that thing, 
the claim which I have for the thing to be given to me, equally 
continue with refpe£t to fuch refidue, to fubfift after extinftion of 
the thing ? Upon the fame principle that meum ejl quod ex re med 
JupereJl^ it is to be inferred that mikt debet ur quod ex re mihi debita 
fuperejl. This is juft ly decided by Brunus in his Treatifede Interitu ; 
after having eftabliftied that forma dat ejfe ret, and that deduHa 
forma fubjlantiali, res interiijfe videtur, he {2e^s, peremptd forma ft 
quid ex re JupereJi, potejl durare circa illud quod remanet jus, aRio, et 
ohligatio. 

It will be eafy to anfwer the reafons in fupport of the oppoCtc 
argument. It is faid, the total extiinftion of the thing due entirely 
cxtinguiflies the debt ; and confequently, the creditor can have no 
right to demand the refidue. The anfwer is, that when the ex- 
tinftion is fo abfolutely total, that nothing at all remains, it is free- 
ly agreed that^the obligation is wholly extindt ; but where the ex- 
tinftion is not fo entire but that fomething remains, although not 
' properly a part of the thing due, I deny that fuch an extiruftion is 
fully and perfeftly a total extinftion of the thing, fuch as ought to- 
tally to extinguilh the obligation, I contend ought to fubfift with 
refpedl to fuch refidue. It is falfe reafoning, and a petitio principii, to 
advance the contrary as a principle, fince that is precifely the point 
in queftion. Laftly, it is faid, that the debtor engaged to give the 
beaft which was living at the time of the contraft, and not the Ikin 
lifter the animal was dead. The anfwer is, he did not forntaliter 

engage 
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to give the Ikin, but he engaged to do fo implicite et eminen^^ 
ter { an obligation to give any thing includes eminenter^ all that the 
thing comprizes, and contains, and coiifequcntly all that remains 
after the extinftion of the thing itfelf. With refpecl to the law 
49. {a) ff. de Leg. 2. which is oppofed to this rea foiling, and which 
fays, that when an animal given as a legacy is dead, the legatee 
has no right to demand eithej the Ikin or the flefli ; the anfwer is, 
that it muft be neceflarily implied that in the cafe fuppofed, tlie 
death muft be underftood as taking place before the legacy attach- 
ed ; that is, in the life-time of the teftator, if the legacy was ab- 
folute, or before the accomplifnment, if the condition of it was 
conditional, for if the death had happened after the legacy had 
attached, and property had thereby veiled in tlie legatee, there can 
be no doubt that all that remained would belong to him, conform- 
ably to the rule, maim ejl quod ex re mea fuperejl^ idea vindicari poUjl^ 
L 49. ^ 1. ff. de Rei Vind. Now fnppofing, as we neceflarily muft, 
that die animal had died before the legacy veiled, no conclufion 
can be drawn from that law, repugnant to our decifiou : for, if it 
is eftabliflied by that law, that the legatee cannot demand the rc- 
Cdue, the reafon is, not that by the death of the animal the debt is 
cxtin£l, for the death having taken place before the right to the 
legacy attached, the debt could never have been contradlcd ; but 
that it was impofliblc that the legacy could take elFc£l, as the 
death of the teftator could not confirm the legacy of a thing not iii 
cxiftence. 

The obligation alfo fubfifts after the cxtin£lion of the thing due, 
in refpeO: of any thing acceflary to it. Thus, you were my debtor 
of a particular horfe with his equipments, and the horfe after- 
wards died without any fault in you, I fliould ftill have a claim 
upon you for the equipments. The law i.ff. de Pecul. Leg. is not 
repugnant to this decifion. It is faid, qua acccjftonum locum ohtment^ 
extinguuntury cum priticipalcs res perempta fuerint. The anfwer is, 
that this rule takes place whilft there is no obligation as yet con- 
tra£lcd. The law refers to a flave, who being given as a legacy 
together with his peculium, dies before the legacy v^s. The pe- 
culium not being given per fcy but only as being acceflary to the 
Have, and the legacy of the flave not having any efFeft, the whole* 
falls to the ground. In this cafe, no obligation has been fully con- 
trafted. But where an obligation has been contraflcd of any par- 
ticular thfng, with its acceflaries the creditor having acquired a 
right,y//J rm, with refpe£l to the accclTaries, as well as with rc- 
fpea to the principal fubje£l, this right ought to be preferved, even 
after the extinftion of the principal fubjeft. 

i (tf } Sec Jupra In the text. 


Where 
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Where die thing which was due is deftroycd, without 
C ^35 J fjjult of the debtor, or is prevented from being the 
objefk of a contraft, or is loft fo that it cannot be known where it 
is, if the debtor has any rights or afiions in refpefl: to it, his oblU 
gation fubfifts fo far as to entitle the creditor to the benefit of diefc 
rights and a£l:ions. For inftance, if you were^ my debtor of a horfe, 
which, without any fault on your part, was killed by a third perfon^ 
or wrongfully taken away, and difpofed of, without its being 
known what had become of him, you would be difeharged from 
your obligation of the horfe, but you would be obliged to let me have 
the’ benefit of your right of adion, agalnil the perfon who had 
killed, or taken him. Alfo, if you w'cre my debtor of a piece of 
land, which was taken for fome public purpofe, you would be 
difeharged as to the land, but would be obliged to fubrogate to me 
your right of compenfation. Thefe rights being for my benefiti 
muft be purfued at my expence* 

CHAP. VII. 

Offnveral other TVays in which Obligations are extinguifheJL 

ARTICLE 1. 

Of Time. 

r , « Regularly, lapfe of time does not extinguifh 6 b 1 iga« 

^ tions : perfons who enter into an obligation oblige thera- 
felves and their heirs, until the obligation is perfedly accomplifhed. 

But there may be a valid agreement, that an obligation (hall 
only continue • to a certain time. For inftance, I may become 
furety for a perfon upon condition, that my undertaking fhall not 
bind me after the expiration of three years. By the Roman law, 
an agreement, by which the debtor agreed that he fhould only be 
obliged for a certain time, or until the occurrence of a certain con- 
dition, although valid, did not, at the expiration of the time, or 
upon the act:ompli{hmcnt of the condition, pleno jure extinguilh a 
debt, but only gave the debtor an exception or fin de non regevoir 
againft the demand of the creditor, exceptionem paSti^ L. 44. § !• 
de Obi. isf AEt. L. 56. jf. de verb. Obi. § 4. The reafon which 
the jurifts give for this, is that obligations once contradfed, can 
only be extinguiflied in certain particular manners, in which the 
lapfe of time and the accompliflunent of a condition arc not in- 
cluded. 

The French law does not admit of thefe fubtlctics, and wc hold 

6 the 



444 


Of feveral other Ways in which jT. III. c. 


Ac debt to be acquitted plepto jure^ by the expiration of the time, 
during which alone die debtor confented to remain obliged. 

If the perfon, who is only bound for a limited time, is regularly 
proceeded againft in a Court of Juftice within that time, his obli- 
gation Is perpetuated, and he will only be liberated by payment : 
for his own unjuft delay ought not to procure a benefit to himfelf, 
to the detriment of his creditor. This is conformable to the rule 
of law ; omnes aEliones^ qua mortey aut tempore pereuntyfemel inclufa 
judicioyfalva permanent-^ L. 139. de Reg. Juris. 

In inftruments which import that one of the contrafting parties 
fliall only be bound fora certain time, it is very neceflary to attend 
. to the true intention of that condition. For ihftance, if Peter 
borrows a hundred pounds from you, to be returned on demand, 
and it is agreed that I (hall be his furety for three years only ; it is 
evident that the meaning'^f that agreement is, that unlefs a fult is 
iiiftituted againft me within three years, I fliall be entirely dif- 
charged, for there can be no other meaning. But if you make 
a leafe for fix years, and I become furety for the rent with a claufe, 
that I ftiould be bound for fix years only, that would not imply 
that at the end of fix years I fliould be difeharged from my engage- 
ment, though the arrears had not been paid. But the conftruc- 
tion Ihould be, that out of caution, and though no fuch explanation 
was really nccellary, I chofe to declare that my engagement (hould 
be confined to the tenancy of fix years, and not to any frefti con- 
traft that the tenant might make with you, after the expiration of 
Aat time, whether exprefsiy or by tacit renewal. 
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ARTICLE II. 

Of Rcfclutory Condilions. 

Upon the fame principles which admit, that a perfon 
may contraft an obligation which fhall only continue a 
certain time, he may alfo contract an obligation which fliall only 
continue until the occurrence of a certain condition. , As for in- 
ftance, in becoming furety for any one, I may declare that my 
gagement (hall only continue until the arrival of a certain veflel, 
upon which he has a bottomry, and my obligation becomes extiiidl 
upon the arrival of that veflel. This is called a refolutory con- 
dition, refpefting which vide fupra,V^xt II. Ch. 3. Art. II. 

In mutual contra£ts, which contain reciprocal engagements be- 
tween each of the contrafting parties, the omiffion of one ficle to 
execute his part, is often made si condition refolutory of the obliga- 
tion of the other, 
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For iiiftance, if I fell you my wine upon condition, that unlcft 
you remove it within eight days I ftiall be difcharged : this is a 
refolutory condition. 

The mere lapfe of the time within which you were to fatisfy 
the condition, in this and fimilar cafes, would alone, according to 
the finiplicity of natural principles, be fuflicient to extinguifli and 
diflblve my engagement. But, according to the ufages In France^ 
the creditor is fummoned by an officer to perform the condition, or 
to appear before the judge who will declare the engagement to be 
void, in default of his doing fo. 

Even if it Is not expreffed in the agreement, that the non-perfor- 
mance of your engagement fliall be a condition refolutory of mine, 
fuch non-pcrforniance will, iii many cafes, amount to a refcillion of 
the bargain, and coiifequently to an extinguifhment of my obliga- 
tion. But it is necefllivy for this purpofe, that I fhould have refclf- 
fion pronounced by the judge upon an alfignation to you for the 
purpofe. Suppofe for inllancc, I have fold you my library pure- 
ly and (imply ; if you delay paying me the price of it, the non- 
performance of your engagement will juilify the non-performance 
of mine : but this extindlion of my engagement does not take 
place plem jure ; it takes place by the fentence of the judge, upon an 
affignation for you to take away the library, and pay me the price 
of it, or for the agreement to be declared void : in this cafe, it is 
at the difcrction of the judge, to give you fuch time for perform- 
ing your obligation as he fliall think proper j and when that time 
is expired, I may obtain a fentence for the refciflloh of the falc, 
difeharging me from my engagement (/i). 

ARTICLE IIL 

Of the Death of the Creditor and of the Debtor. 

§ I. General Rules. 

C 637 ] Regularly, a claim is not extinguiftied by the death of 
the creditor ; for a perfon is fuppofed to flipulate as well 
for himfelf as for his heirs, and other univerfal fucceflbrs. 

Therefore, by the death of the creditor, the claim paffes to the 
perfons of his heirs, who fuccecd to all his rights {b) j and if he has 

no 


C-) See Vol. I. Appendix, No. XI. 

{k) Accordingly it has been determined, that a covenant to make a leafe for years to a 
man and his affigns, imported an obligation to make a leafe to his executors 5 the covenantee 
having died before the time appointed for making the leafe, P/oWrw, 284. Upon the 
fcme prir.«:ple, where a condition of a bond was to fettle certAin lands in fuch a manner, 

^ by 
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ifioheirSi it is deemed to vefl: in the vacant fucceflion, which, in 
this refpeft, perfona vieem fujllnent defunElL 

In like manner, the obligation is notextinguifiicd by the death of 
the debtor : for we are deemed to engage as well for ourfelves, as 
for our heirs, and other univerfal fuccelTors. Therefore, when 
the debtor dies, the obligation pafles to his heirs, who fucceed to 
adl his rights and obligations, {droits tant aBtfs que pqffifs) / and if 
he leave no heirs, it falls upon the vacant fucceflion which repre- 
fents him. 

Tlie principle, that obligations pafs to the heirs of the debtor, 
and that the right which refults therefrom pafles to the heirs of the 
creditor, holds good not only with regard to obligations which 
confift in giving, but alfo with regard to thofe for doing any thing, 
according to the conftitutlon of JuJlinian in the law (a) 15. Corf, dc 
Coni, et Com» Stip. 

$ IL Of Claims which are extinguijhed by the Death of the Creditor. 

- ^ j. - There are, however, certain claims which are extinguifii- 
^ ^ ed by the death of the creditor, fuch as thofe which have 

for their objeft fomething perfonal to himfelf ; as if a perfon 
obliges himfelf to allow me the ufe of a certain book whenever I 
fliould require it, or to accompany me in my journies, the objeft 
of my claim being perfonal to myfelf, the claim will be extinguilli- 
cd by my death. 

But if 1 had obtained a judgment for damages againfl my debtor, 
for the non-performance of his obligation ; this claim of the da- 
mages, into which my original claim w^ould be converted, would 
pafs to my heirs (i). 

A claim for the reparation of injuries Is alfo extinguifhed by the 
death of the creditor or perfon injured, if, during his life-time, he 
has not made any complaint or demand in a Court of Juftice ; he 


by fuch t day, and the obligor died before the day, fo that the boi^ was faved at law, 
by the ad of God : the Lord Chancellor, notwichftanding, decreeditke lands to be fettled, and 
fo It has been often done. Holt ham v. Ryland, i Ef, Ab. i8. Porvellf Cont, 450. 

(a) Si quis fpoponderlt infunm, cum moriebatur, aedificare ftipulatori, impoilibilis sre- 
t^ribus videbatur hujufmodi ftipulatioj fed nobis fenfum contrahentium difeutientibus, 
terifimile e(Te videtur hoc inter eos aAum, ut iocipiat quidem contra morientem obllgatio, 
Immineat aotem heredibus cjus, donee ad cfFedlum perducatur. Nemo enim ita ftultus 
invenitur, ut tali animo faceret ftipulationem, ut putaret pofle tantum aedificium in uno 
fnumento horff eatollere : vel eum, qui morltur, taiem habere fenfum, quod ipfe fufficeret 
ad hujttsopgris completionem. 

(^) £ven without any judgment by the creditor, bis reprefentatWes might, I conceive, 
fttftain an a^ion for the noo-performance in his iife-tune, an agreement perfonal to 
himfelf. 
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IS prefumed in this cafe to have forgiven and pardoned the injury, 
£.3. de Injur, {b) 

Annuities for the life of the creditor are extinguiflied by his 
death ; but arrears due to the time of his death pafs to his heirs. 


} III, Of Claims nxjhich are epctingufljed by the Death of the 
Debtor (e) . 

- ^ - There are alfo fome debts which are extinguiflied by 

the death of the debtor. Such are thofe which have 
for their objeci fome perfonal aft of the debtor himfelfj as if 
a man engages to ferve me as a fliepherd, or in any other 
capacity (d). 

If the debtor, for non-performance of fuch an obligation, is con- 
demned m damages, this obligation, which fucceeds to his prin- 
cipal and original obligation, devolves upon his reprefentatives (e)m 
In other cafes than thofe of perfonal afts, a perfon who engages 
for the performance of any aft, and dies before it is performed. 


(tf) Injuriarum a£tio neque heredl nrque in heredem datur. 

(^) fn (he law or there are fome diftindUons upon this point; the following 

fummary by Mr. will fuffice for the prefent purpofe. 

« In general, an executor has a right to a compenfarion , whenever the tellator's perfonal 
eftate has been damnified, and the wrong remains unicdrefled at the time of his death. 
But an executor has no right of aOion for an injury done to the perfon of the teftator, oor 
to his freehold, as for felling trees, or for cutting the grafs.** 

1 conceive it is a fair ie(ult from this difiindlion that an injury, founded upon any 
relative charaacr, fuch as that of mafter and ftrvant, is not exiinguifliad by the death of 
the teflator, the benefits arifing from fuch relation, being in fome degree a matter of pro- 
perty ; this obfervation, if applied to the feduaion of a daughter, where the injury to pa- 
rental feeling is the principal objea of regard, may appear extravagant, but the enticing 
away a confidential clerk in an eaten five bufinefs is principally injurious, as it afFcAs the 
property, and there is no line of difiinaion. 

By Srat. 17. Char Us II. Ch. 8. if a perfon dies after obtaining a verdid^, the fuit con- 
tinues fo as entitle his executors to the benefit of the judgment 5 and the ftatute does not 
feem to make any dilTeience in regard to the foundation of the action, or to induce any 
exception of mere perfonal injuries. 

If the party is alive on the firft day of the afiizes, as the whole period of the afliges is for 
this purpofe regarded as one inftant, bis death uking place before the trial is not matcriah 
x Salk. 8. • 


(f ) See Appendix to Part I. Ch. 1. § i. Art. V. No. IV. 

(d) Calcraft covenanted to pay to his executors, 8f. a week, during the life of 

Cook and his wife j and Cook covenanted that he would not at any time deal in magazinet 
and periodical pamphlets. CooVs widow and adminiftratrix brought an $&ion for the 
weekly payments, and Calcraft pleaded that flie had dealt in magazines, by which he had 
loft the benefit of agreement. The Court were of o{)inion that this was no anfwer $ for it 
•phased by the agreement that the covenant by Cook was only a reftridBon laid on himfelf, 
•nd muft expire with hit life. 3 mif 380. 

(a) If the right of adion haa atuched In the life of the perfon eontradling the engage* 
»ent, I conceive it will be a fuffictent foundation for a claim againft hit reprefenutivea 5 
Ut I cannot adduce any authority in fupport of this opinion, which is founded folely on the 
general nctute of the fubjcdl, 

although 
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although he has not yet been put en demeure to do it, tranfnxits the 
obligation to his heirs. 

By the Roman law, obligations arifing from offences were for the 
moft part extinguiflied by the death of the debtor, (or perfon com- 
mitting the injury,) unlefs the demand had been brought into 
judgment in his life-time \ they did not affed his heirs, except? 
perhaps to the extent of the benefit which they derived therefrom, 
in the fucceflion of the deccafed. 

The aflion called conditio furtivai for the repetition of property 
ftolen, was alone maintainable againft the heir, although he did 
not derive any benefit from it. i. de Cond, Furt, 

The principles of the canon law were different. It was only 
the penalty attached to the offence which was extinguifhed by the 
death of the perfon committing it ; but the obligation of repairing 
the injury which a perfon had wrongfully committed fell upon his 
heirs. This is the decifion of Cap. Fin. de Sepult. and Cap. 5. X. 
de Rapt. The French law has, in thisrefpeft, preferred the prin- 
ciples of the canon law, as being more equitable than thofe of the 
Roman law \ and according to the pra£tice of the courts, although 
the heirs of the perfon who committed the injury, have not de- 
rived any advantage from it, they are anfwerable for the damages 
even tliough no aftion had been commenced againft the dcceafed. 
This is attefted by J. Fab. upon the Injl. tit. de A51. § Panales^ and 
J^Argentre upon the Art. 189, of the Coutume of Brittany (/z.) 

CHAP. 

{a) The common maxim of the Znghjti law is, that, a^io pcrpnalli moritur cum perfirta, 
but this is not generally, much lefs univerfally true. 

The extent and application of it was coniidered by Lord Mansfield^ in the cafe of 
Ilambly Y. Trc//, Cewp. 371. In which it was decided that an sAion of trover could not 
be maintained againft an adminiftrator, for a converlion by his inteftate. In the courfe of 
his argument, be cited a cafe in which a perfon had cut down timber belonging to the 
queen j and, upon an information againft his widow after his deceafe, Munnvwd JuOice faid. 

In every cafe where any price or value is fet upon the thing, on which the offence was 
committed, if the defendant dies, his executor ftiail be chargeable ; but where the a£lion is 
for damages only, in fatisfadUon of the injury done, then his executor fhail not be liable.** 
Here, therefore, (faid Lord Mar.tjitld^) « is a fundamental diftindliun ; if it is a fort of in- 
jury, by which the offender acquires no gain to himfelf, at the expence of tht fufterer, as by 
beating or imprifoning a man, there the perfon injured has only a reparation for the de- 
lidfum in damages, to be affelTed by a jury. But where, befides the crime, property is 
acquired, which benefits the teftacor, there the a^ion for the value of the property fhail 
furvive againft the executors. As for inftance, the executor fhail not be chargeable for the 
Injury done by his teftator, in cutting down another man’s trees, but for the benefit arif. 
log to his teftator, for the value or fale of the trees, he fhail 3 fo far as the tort irfelf goes, aii 
executor fhali not be liable, and therefore it is that all public and private cilmes die with 
the oftender. And the executor is not chargeable, but fo far as the a€t of the offender ia 
beneficial, his affets ought to be anfwerable, and his executor therefore fhoukl be charged. 
So far as the caufe of adlion does not arife ex deliSo or ex malefem of the teftator, but ia 
founded in a duty which the teftator owes the plaintiff, upon principles of civil obligation^ 
another form of aftion may be brought, as an adlion for money hid aad rcceiyad,** 
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Of Bars and PrefcripUins. 

CHAP. viir. 

Of Bars and Prefcriptions* 

article I. 

Gt fieral PruidpUs of Legal Bars, and the Nature of Prefcrtptkns. 

P . The legal bars to the maintenance of a claim, (fins de 

^ non recjcvoir contre Its cveancesf^) are certain caufes which 
prevent the creditor from enforcing fuch claim in a court of juf- 
tice. 

The firft kind of fin de non regevoiry is the authority of a legal 
adjudication, when the debtor has been judicially difenarged from 
the claim of his creditor ; there refults from this judgment a bar 
(fin de non regevoir) againft the creditor, which renders him in- 
capable of purfuing his claim, unlefs he invalidates the fentence 
upon an appeal, or otherwife procures it to be refeinded by the re- 
gular courfe of law. This is the bar which is called in law, exceptio 
ret judicatay as to which fee tlic Digeft, tit. de Except, rei jud. Sec 
iilfo Part IV. c. 3. f. 3. pfi. 

A fccoiid bar is that, which refults from the decifory oath of 
the debtor, who has fworn that he docs not owe any thing, upon 
fuch oath having been deferred to him by the creditor. There 
refults from this oath, a bar called exceptio jurisjurandiy which 
renders the creditor inadmill'able to profecute his claim, whatever 
proof he may afterwards have in fupport of it ; we fliall treat of 
this oatli infray Part IV. Ch. 3. § 3. Art. I. 

[641] ^ third fiti de non regevoir is that, which refults from 

the lapfe of the time to w'hich the law has limited the 
aclioii arifing from the claim. This fin de non regevoir is more 


Thft principle above laid down, fo far as the aft of the offender is beneficial, hit 

iiffets ought CO bs anfwcrable, and his executor fhall be charged,” mull not be indiferimi- 
natcly affented to. Where a perfon takes nay property and fells ir, I may cledt to waive 
the wrong, and treat the as an agency, giving me a rlgiit to deinand the money nflual- 
ly received j but if there is no fale, it is a mere wrong, and can only be treated as fuch, 
however beneficial to the wrong doer. >Vith all the latitude which has been given to the 
a^ion, for money had and received, in order to cffeifluace the purpofes of moral jufiice, 
it cannetbe fuppofed that fuch an aAion would be maintainable againfi a perfon digging 
ftones from a quarry, and therev.ith building a houfe j and if llie adion could only be fuf- 
taified againft the party himfelf, as for a wrong, it is impofllble to maintain that the 
accident of his death would induce anew right of action agaiuit his executors, as founded 
•n a contra^. 

The ftatute before alluded to, of 17 Ch. 11, c. 8 . provides, that in all adbions the death 
of either party , between verdi^ and judgment, (hall not be alleged foe error in any aflion 
whatever. 

Gg particularly 
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particularly called a prcfcription, although prefcription is a general 
term which may alfo be applied to all other Jim de non regevoir. 

It is of this kind of jln de non regevoir^ that we (hall treat in the 
prefent chapter. 

- ^ Fins de non rer.cvoir do not extinguifli the claim, but 

^ they render it inefficacious, by depriving the creditor of 

his a£lions to enforce it. 

And further, although jf/// de non regevoir do not in rei veritate 
extinguifli the claim, they induce, fo long as they fubfift, a pre- 
fumption that it is extinguiflied and difcliarged. 

Therefore, when my debtor has acquired a Jln de non regevoir 
againft my claim, I am not only difablcd from maintaining an ac- 
tion againft him, I cannot even oppofe fuch claim by way of com- 
penfation, againft any claims which he may have acquired againft 
me, after the jf// de non regevoir has attached \ for the Jin de non 
regevoir, which fubfifts againft my claim, is a prefumption of its 
being extinguiflied. 

But if a perfon who owed me a fufn of money, became my cre- 
ditor of an equal funi, before the time neceffary to induce a prefcrip- 
tion had,elapfed, and confcquently before the bar had taken place, 
and afterwards, when tlic time of prefcription upon my demand had 
become comiilcte, lie infifteil upon payment of his, although I 
could not fet up my own as a ground of action, I might avail my- 
fclf of It by way of compeniation. This is an inftance of the 
maxim whicli prevails in tlie fchools : tcniporalia funt ad 

agendwn, perpetua funt ad excipienduvu 

The reafon is, tl .at as compenfation operates pleno jure, fupra, 
«. 599, the iiiilant that you become my creditor, your demand and 
mine which was not then barred by prefcription, are mutually coni- 
penfated and extinguiflied. 

Upon the flime principle that fuch a bar, as long as it fubfifts, 
induces a prefumption that the claim is extindt, it is nugatory 
to become furcty for a claim that is fo barred. Befides, the fame 
exception in rem, which may be oppofed againft the principal de- 
mand by the debtor, may alfo be oppofed by the furcty {a), 

A bar muft be oppofed by the debtor \ it is not fupplied by tlic 
judge. 

It may be waived by a renunciation of the debtor, cither exprefs 
or tacit. 

A bar which is thus waived, can be no longer oppofed to the pro- 
fccution of the claim. There is no way of waiving it more efFcc- 

{a) This relates to the accefT^rial obligation of furetieft, which has been ilated at 
length in a former chapter, and which abfolutely requires the fubfiftence of a valid princi- 
pal obligation ^ i:. does militate againft an original obiigarion, for the performance of an aft 
prevloully incuoibciit on another, who has acquired the becefic of a prefcription. 

tually 
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tually than the payment of the debt ; for as the bar has not ex- 
tinguilhed the debt, there can be no doubt but that the payment is 
valid. Neverthelcfs, if the debtor who paid the debt was a minor, 
he might obtain reftitution againft fuch payment in the fame man- 
ner as againft any another renunciation. 


ARTICLE IL 

Of Prefcripiious of thirty Tears. 

f ^ Regularly, an action upon any claim ought to be in- 

" ^ ftituted within the term of thirty years : wlien the cre- 

ditor has let this term elapfc without commencing his a£tion, the 
debtor acquires a prefeription, which may be oppofed to the de- 
mamL 


( L The Reafoas upon which it is founded. 

^ - This prefeription is founded, ift, Upon a prefump- 

tiou of a payment, or relcafe arifing from the length of 
time; ns it is not common for a creditor to wait fo long, with- 
out enforcing payment of what is due, and as prefumptions are 
founded upon the ordinary courfc of things, c.v co quod plerurnque 
fit. Cujas in par at. ad tit. dc Prob. ; the laws have formed the pre- 
fumption, that the debt was acquitted or releafed. 

Befides, a debtor ought not to be obliged to take care for ever of 
the acquittances, which prove a demand to be Cuisfied ; and it is 
proper to limit a time beyond which he fhall not be under the 
neceflity of producing them. 

2(1, It is alfo cftablilhed as a punifiiment for the negligence of 
the creditor. The law having allowed him a time to inftltute his 
adion, tlie claim ought not to be received, when he has fuffered 
that time to elapfe. 


§ II. When and againfi whom it runs. 

‘ 645 ] follows from what has been laid, that prefeription 
only begins to run from the time when the creditor has a 
right to inftitute his demand, becaufe no delay can be imputed to 
him before that time. Hence it is a general maxim, with regard to 
this fubjeft, contra non valentem agere nulla currit preferiptio $ con- 
fequently a prefeription cannot begin to run, whilft the debt is 
fufpended by a condition. 

©ga If 
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If there is any time of credit allowed, although the right of the 
creditor is already perfefl, the prefcription docs not begin un- 
till that time has expired, becaufe the creditor cannot previoufly 
fue with effeft. 

When a debt is payable at fevcral terms, I fee no inconvenience 
in holding, that tJie time of prefcription begins to run from the 
expiration of the firft term, for the part then payable, and for the 
other parts only from the day of expiration of the refpeftive terms 
of payment. For inftance, if you owed me 3000 livres, payable 
by three yearly inftalments, the firft payment to be made on the 
ift January 1735, prefcriptions for one third of the debt 
would begin to run from the ift January 1735 ; for the fecontl, 
from the ift January 1736; for the remaining third, from 
the ill January 1737; and the debt will be preferibed, for the 
firft, in 1765 ; for, the fecond, in 1766, and for the laft, in 1767. 

P ^ ^ _ From our principle, that the time of prefcription 
does not begin to run, until fuch time as the creditor is 
enabled to profecute his demand, it follows, that it cannot run 
againft the claims which a woman, even with a feparate property, 
has againft her hulband, fo long as the marriage continues ; for 
being under his power, flic is prevented from proceeding againft 
him. 


It is the fame with refpe£l to claims and aftions which {he has 
againft third perfons, if fuch third perfons have rccourfe over 
againft her hulband ; for in tliis cafe the wife is fiippofcd to have 
been prevented from proceeding by her hulband, wliofe interell it 
was to do fo, on account of the rccourfe v liich the debtor had 
againft him. 

A prefcription cannot run againft a beneficiary heir («), for tlic 
claims which he has againft the beneficiary fucceflionj for he can- 
not proceed againft himfelf. 

- ^ - Prefcription does not run againft minors, although they 

^ have a tutor: this exception is not founded upon the 

rule, contra non valentem agere, non curr’it prefcripiioy fince they have 
a tutor who may fue for them, but upon a particular indulgence 
to the infirmity of their age. The cuftoms of Paris and Orleans 
Have difpofitions for this purpofe; they except minors from 
the law of prefcription, by faying that it runs inter majores. 

If the creditor leaves fevcral heirs, fome of whom arc of full age, 
and others minors ; and the obje£); of the claim is fomething dlvifi-* 
ble, natura^ aut faltem intelleEluy as if it is the claim of a certain eftate ; 
the time of prefcription, which will not run againft the minors 


(tf) An heir v^holtoflly fu1je6% to accounting for the amount attually received, an4 


IS not, like heirs in gueral, fubje^t to all the debts of the deccafed* 


for 
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for their parts, will not be thereby prevented from running againft 
thofe of full age. 

But if the right is indivifible ; as if I promife a perfon to grant 
a fervitude for the benefit of his houfe, the prefeription will not, 
fp long as any of his heirs are minors, run even againft the others, 
bccaulb the claim being indivifible, and not fufccptible of parts, 
cannot be barred in part : it is in this cafe that the minor is faid 


to aid the major in individuu. 

^ It is a queftion, whether prefeription runs againft* per- 

^ fons not having the ufe of reafon ? Thefe perfons either 

have the benefit of curators, or they have not. In the latter cafe> 
they fall within the rule contra non valentem agere^ isfc.i and it is 
clear that no prefeription can run againft them. The queftion then 
is confined to fuch as have curators. It may be urged in their 
favour, that minors are excepted from the law of prefeription, 
though provided with tutors, and thefe perfons are ufually com- 
pared to minors, and are ftill more incapable of attending to their 
affairs, and therefore their fituation requires compaffion, and the 
proteftion of the law*, and confequently it appears that the excep- 
tion granted to infants fliould be extended to them. CaUlany Z*. ii. 
/. vii. 13. reports an arrei of his parliament by which it was fo de- 
cided. 

The reafons which may be adduced in fupport of the oppofite 
opinion are, that the laws, by granting minors an exception from 
the eftefts of prefeription, grant them a privilege ; and the nature 
of privileges granted to particular perfons is, that they are not to 
be extended to others, even under the pretext of a parity of reafon. 
It may be even faid, that there is not an entire parity of reafon. 
The law miglit more readily except from the rules of prefeription 
the time of minority, becaufe it has certain limits ; whereas infanky 
ufually continues during life, and may laft a hundred years ; and 
the prefeription, which is fo neceflary for general tranquillity, would 
be interrupted for a very confiderable time, if perfons deftitute of 
reafon were excepted. Befides, as minors are the hope of the 
ftate, there is ^ reafon for affifting them which docs not apply to 
other perfons : this opinion may be fupported by the authority of 
the gldfs in Ch. 13. Extra, de Prefc. which, in ei)umerating thofe 
againft whom prefeription does not run, does not include perfons 
of an infane mind. Bretonnier fur Henrysy /. 3. 4. ai. feems in- 
clined to this opinion. 


[ 649 ] When a perfon is abfent in a very diftant country, 
for inftance, in the Eajl Indies^ and the agent who had 
a procuration from him in his own country is dead, fo that there is 
nobody to take charge of his affairs, the prefeription ncverthelefs 

G g 3 takes 
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takes place. He does not fall within the rule contra non vakntemy 
is^c. for, however diftant he is, he may receive intelligence from his 
own country, and tranfmit another procuration. But there may be 
circumilances under which it is not poffible to do fo, and w’hen 
thefe are fully made out, he rqay have the benefit of the rule. 

- ^ - The time of prefeription runs againft a fucceffion, 

^ ^ although vacant, abandoned, and without a curator: 

for the creditors of fuch fucccllion, who are perfons having an in- 
tereft in the prefervation of the rights of the fucceffion, may pro- 
cure the appointment of a curator, therefore, they cannot avail 
themfelves of the rule contra non valentem^ tfc- 

Henrys has exprefled an opinion, that a prefeription ought not 
to run againft tlie riglits of a fucceffion, while the heir is availing 
bimfclf of the time for deliberation allowed by the ordonnance. 

This opinion lias not been followed ; the heir, during that time, 
had the power, without binding himfelf by the acceptance of that 
quality, to exercife all confervatory a£ls, and to interrupt the courfc 
of preferiptions \ therefore, he is not within the rule contra non 
valentemj 

P g ^ - Prefeription takes place even againft the farmers of the 
^ king’s revenue, for the debts dependent on the rights 
which they hold in farm 5 nor is this repugnant to the maxim of 
there being no prefeription againft the king, for that maxim only 
concerns the king’s domains, which are iinprefcriptible *, but the 
debts to the farmers, which only relate to the rights held by them- 
fcives, arc not the fubftance of the royal domain, but the fruits of 
}t, and the fruits belong to the farmers. 

The king himfelf is not confidered as fubjeft to any human law, 
nor confequently to the law of prefeription \ but his farmers are 
fubjeft to the laws, and confequently to the law of prefeription, 
as well as any other, and are bound to purfue their demands within 
the limited time. 

r ^ The prefeription of thirty .years does not take place 

^ againft the church ; but only the prefeription of forty 

years, of which we ftiall fpeak infra. 

But it is the church rather than the perfon of the beneficiary 
that is exempted from the ordinary prefeription. Therefore, that 
prefeription is allowed, except when it relates to the ground and 
foundation of the right. But the arrears of rents due to the church, 
and other cafual profits, which rather concern the perfonal benefit 
of the incumbent than the church itfelf, are fubjeft to the common 
prefeription of thirty years. 

When the church fucceeds to the intcreft of an individual, it 
Jias only the fame righ^ with the individual as to the time which 

had 
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had clapfed prior to the fucceffion, according to the rule, qui altcnus 
jure utitur^ eodcm jure uti deb'et* 

^ The time of prefcription, therefore, ought only to be extended 
according to the proportion which remained to run at the time of 
the fuccelTion. Therefore, as ten years are added to the ordinary 
prefcription of thirty years, which is the addition of one-third, 
when a prefcription begins firft to run agalnft the church ; fo when 
it has begun to run againft a private individual, to whom the church 
fucceeded, there ought to be an addition of one-third to the time 
which remained at the period of the church coming to the fuc- 
ceffion. Thus, if fifteen years had elapfed, ten years are not to be 
added to the remaining fifteen, but only five, being one-third of the 
fifteen, and the prefcription will be accompliflicd at the end of 
thirty-five years in the whole. 

Vice verfd^ when an individual fucceeds to the right of the church, 
he ought to enjoy the privilege of tlie church for a prefcription of 
forty years, as to the time which is pafled ; and the prefcription 
ought only to be reduced to thirty years, with refpeft to the re- 
mainder of the time. For inllance, if twenty years had run agalnft 
the church at the time of the right diflblving upon the individual, 
as twenty years is only one half of the time which is neceflary to 
bar the church, to complete the prefcription, it was neceflary to 
allow the remaining half, not of the full time for preferibing againft 
the church, but of the time of preferibing againft the- individual, 
that is, fifteen years, the time for prefcription againft individuals 
being onc-foiirtli lefs than againft the church ; when the individual 
fucceeds to the church, one-fourth muft be deduced from the time 
which would remain, fuppofing the right of the church to have 
continued. Therefore, in the cafe fuppofed, five years are dedudled 
from the twenty which remained to run. 

Secular communities have the fame privilege with the church, 
and a prefcription cannot be acquired againft them, under forty 
years. Trongon fur Paris le maitrey 


$ Ilf. Of the Effe^ of the trenicnary Prefcription* 

C ^53 ] cfFcft of the prefcription is, that when it is ac- 

compliflied, the debtor may, by oppofing it to the claim 
of the creditor, obtain a judgment, declaring him to be difeharged 
from the demand. 

C 654 ] Could, the creditor in this cafe defer, at leaft to the 
debtor, an oath whether he has paid the debt? No ; for 
this prefcription is cftabliflied not only upon a prefumption of pay- 
ment which rcfults from the length of time which has elapfed, but 

G g 4 alfo 
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alfo as a punlfhment for the negligence of the creditor. The law 
having limited the time for bringing an afiion ; after the expiration 
of that time, the creditor retains 'his claim, if it has not been ac- 
quitted, but he c^n no longer fupport an a£tion for it ; he has no 
Iqnger Jus perfequendi in judieio quod Jihi debetur^ and confequently 
Jie has no longer the right of requiring from his debtor the oath 
which forms a part of this right of a£lion. 

^ - A prefeription begun or complete againfl: the creditor 

takes efFe£l againft his heirs, and other fuccelTors, cither 
by an univcrfal or a particular title, fo that they have only the time 
which remained to the creditor, when they fuccccded to him ; and 
if the time had expired againft the creditor, the fame fin de non 
^'cgevoiry wdiich had attached againft him, will continue to fubfift 
againft them. This is evident *, for as tliey fucceed to the rights of 
the creditor, and as all the right which they have is derived from 
him, they cannot have more from it than he had himfelf. Nemo 
plus juris in alittih poUji iranferri^ 

f 6^6 1 "i^ere is greater difficulty with regard to a fubftitutc, 
^ as to whether the time of prefeription, which has run 
againft the heir before the fubftitution takes effe£t, is to be im- 
puted to the fubftitutc after his right has attached. The reafon for 
doubting is, that the fubftitute does not derive his right from the 
heir who was charged with a fubftitution in his favour, and againft 
whom the prefeription has begun to run. Neverthelefs, it muft be 
decided, that the prefeription, whether begun or complete againft 
the firft taker,’ has the fame effedl againft the fubftitute *, for al- 
though the fubftitufe does not derive his claim from the firft taker, 
but from the teftator who made the fubftitution, yet the right 
pafles from the firft taker to the fubftitute, and it can only pafs 
fuch as it is, and, confequently, partially or wholly fubjed to pre- 
feription, if it was fo in the life-time of the firft taker : for, as he 
the adual creditor up to the time of the fubftitution taking 
place, it was againft him that the prefeription ought to have taken 
place, and, in fad, did take place. The firft taker could not faciendo^ 
by difpofing, transferring, or hypothecating the claim, ^ prejudice the 
right of the fubftitutc ; becaufe he could only transfer it fuch as it 
was, and, confequently, cum caufa fideicommiffi^ with the charge of 
^he fubftitution ; but he may, non faciendo^ non uiendo^ fuffer the 
adiqn depending upon fuch claim to perifli. This is the prccife 
dlfpofition of the law 70. f Fin, ff, ad TrebeL Si temporalis aElio 
in hereditate reliEla fucrit^ tempus quo heres experiri ante rejlitutam 
hereditatem potuit^ impuiabiiur «, cut rejlituta fuerit. It is true, that 
this law only fpeaks of annual adlons ; becaufe, in the time of the 
jurift, whofe law this is, ordinary adions were not fubjed to the 

prefeription 
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prcfcriptlon of any length of time ; but after, they became fubjeA 
to that of thirty years; there is the fame reafon for the dccifion. 
This is the opinion of Richard^ Traiti des Subjl. p. 2. ch, 13. 

93i 94- / ^ 

Prefeription has its elFe£l: not only in point of law, but 

^ j fometimes even in point of confcicnce. It is true that the 
debtor, who muft know that he has not paid, cannot, in point of con- 
fciencc, avail himfelf of the prefeription, and for this reafon, it is 
called improborum prafidum ; but as the prefeription induces* a pre- 
fumption that the debt has been acquitted, the heirs of the debtor 
may, confeientioufly, prefume that fuch is tlie faft, and confe- 
quently may take advantage of prefeription, if they have no know- 
ledge, nor any juft ground of belief to the contrary {n). 


§ ly. In what Mariner Prefcrlptions not yet accomplijloed art 

interrupted. 


[ 658 ] 


The time of prefeription is interrupted either by an 
acknowledgment of the debt, or by a judicial inter- 


pellation. 

Any liQ. (i), by which the debtor acknowledges the debt, inter- 
rupts the time of prefeription, whether it be pafled with the cre- 
ditor, or without him. For inftance, if, in the inventory of the 
effefts of the debtor, the debt is included amongft the charges 
f parr mi le pq/Jif)^ fuch inventory, though not made with the con- 
currence of the creditor, is an atk which recognizes the debt, and 
interrupts the prefeription. 

L ^59 ] debtor is concerned, it Is of no figni- 

fication whether the aft containing the acknowledg- 
ment was before a notary, or under private fignature ; but with 
refpeft to a third perfon, who is interefted in having the debt pre- 
feribed, the aft is of no fervice to the creditor, if it is only under 
private fignature, unlefs it has acquired a date anterior to the ac- 
complifliment of the prefeription, and which is authenticated either 
by a regifter (le controle)^ or by the deceafe of fome of the perfons 
who have fubferibed it ; for otherwife, thefe afts under private 
fignature have no date as againft third perfons, except from the 
time of their being exhibited. This w'as eftabliflied for the purpofe 
of preventing the frauds which might be occafioned by the facility 
of antedating . 

[ 660 ] ^ verbal acknowledgment of the debt, when it ex- 

ceeds 100 livres, can hardly be of any ufe to the creditor; 
bccaufe, according to the ordonnance of 1667, verbal evidence is 


(<) ^ w/f Appendix, Na. XV. {b) Aft here means written inftrument. 


not 
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»ot allowed where the objeft Is above that fum, and where written 
evidence might have been procured. I think, however, that the 
decifory oath may be deferred to the debtor, with regard to his 
having acknowledged the debt wdthin the time, and in the manner 
imputed to him ; ftec objlat^ that die creditor cannot, as has been 
already decided, after the time of prefcrlption is accompHflied, 
defer the oath as to the fa£l of payment ; the diflFerence is, that 
where the accomplifliment of the prefeription is an undirputcd faft, 
it is clear, that the creditor has no longer any right of a6lion, and, 
confequently, has no right to defer the oath ; but in this cafe, it is 
* not agreed that the time of prefeription is accompliflied, and that 
tlie creditor has loft his right of aclion ; but the creditor, on the 
contrary, maintains, that there was an interruption j it is true, 
that it lies upon him to prove it ; nam incumhit onus prohandt ei qui 
dicit ; but in inopia probationisy he may defer the oath as to that 
faft. If the debt does not exceed loo livres, I think the creditor 
may be admitted to give verbal evidence, that the debtor at fuch a 
time acknowledged the debt, and promifed to pay it. 
r 66i 1 payment of the arrears of an annuity is an ac- 

knowledgment of fuch annuity ; but as the acquittances 
are In the pofleflion of the debtor, this acknowledgment is, in 
general, of no ufe to the creditor, who cannot produce them; at 
leaft, unlefs he takes counterparts, or the acquittances were pafTed 
before a notary, and the minutes of them are preferved. 

The journal of the creditor, in which he has entered the pay- 
ments made to him, cannot ferve as a proof of fuch payments, bc- 
caufe a man cannot make evidence for himfelf. L. 5. (a) Cod. de 
Prob, 

If the annuity were due to a community, I think that accounts, 
folemnly rendered, in which the receiver had charged himfelf with 
fuch payments, would be evidence thereof, and confequently of 
the interruption of the prefeription. For it is not probable, that 
the receiver, unlefs the money had been aftually paid to him, 
would have been foolifti enough to charge himfelf with it, and 
thereby oblige himfelf to the payment inftead of the, debtor. Bc- 
fides, whether the debtor had aftually paid the annuity, or the re- 
ceiver had charged himfelf with it, and accounted for it as paid, 
without its being fo, the community has received it, and had the 
benefit of it ; there cannot then be any prefeription, for that only 
takes place when the creditor has neither had the benefit of the 
annuity, nor ufed due diligence to obtain it. This is the jurif- 
prudence of the Chatelet d'Orleans. 


{0) Inftrumenti domefUca, feu pnvata tfftatio, feu^adnoUtio, fi non allls qu(>que ad- 
Bliaiculis adjuveatur, ad probationcm Tola non fufiiciunt. 

The 
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The fecond manner in which the time of prefctiption 
C jnterrupted is, by the judicial interpellation of the 

debtor ; which is made by a command to pay, if the debt is fub- 
je<a to immediate execution, and by a procefs of afiignation, if 
it is not fo. 

As each of thefe procefles is executed by a ferjeant, who is an 
officer of juftice, they each contain a judicial interpellation. 

They each of them interrupt the time of prefeription, provided 
they arc accompanied by the formalities which are requiiite for 
their validity ; if they are void, for want of any fuch formality, 
they do not ; for, quod nullum ejl^ nulhm producit effeSium. 

A procefs before an incompetent judge does not, in ftriflncfs, 
interrupt the prefeription ; nevcrthelefs, when the queftion of com- 
petence may have been doubtful, the Court, in pronouncing the in- 
competence of the judge, fometimes refers the parties to the proper 
judge, with a claufe, requiring him to proceed between the parties, 
according to the ftate in which the proceedings were at the time of 
removing the procefs. Imhert. i. 22. 7 £5* 8. Diimoulin^ in StyL 
Pari. p. 7. art. 102. cites an arrety of the 17th Julyy 1515, which 
referred to the judge of Anversy with this claufe, an aifignation 
that had been made by millake, before the judge of Saumur. 

P ^ When there are fcveral debtors in folldo, the acknow- 
^ lodgment of any one of them, or a judicial interpel- 
lation to any one of them, interrupts the prefeription,* with refpeft 
to all the others. This is decided by yujlimany in law Fin. Cod, 
de duoh, reisy as we have already feen, //. 272. 

it ivS otherwife with refpeft to fcveral heirs of the fame debtor; 
an acknowledgment by one, or an interpellation of one, only in 
terrupts the time of prefeription with refpett to the part for which 
he is pcrfonally the debtor, and does not prevent the prefeription 
of the part due from the other, who has neither acknowledged the 
debt, nor received any judicial interpellation; for, a debt may be 
preferibed as well as extinguiflied In part. 

Tills is the cafe even with refpeft to a debt for which each heir 
is, by way qf hypothecation, liable to the whole •, for, as each is 
only pcrfonally liable for his own debt, thougli fubjeft to hypothe- 
cation for the whole, the creditor, by the iiiverpollatioti of one, 
only exercifes his right of perfonal aftion, in refpe£f to the part for 
which that one was liable, and has only ufed his right of hypothe- 
cation upon the fliare of the property fallen to that one, but has 
not ufed his right of perfonal aftion as to the fluircs of the others, 
or his right of hypothecation with refpeft to their fliares of the 
cfFefls, and, confequently, the prefeription is acquired to them as 
well againft the perfonal aftioii as againft the right of hypothe- 
cation* 
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cation. Why, it may be (aid, will not the interpellation of one of 
the perfons, in pofleflion of the property hypothecated for my claim, 
interrupt the prefeription againft the other pofleflbrs of the fame 
property, in the fame manner as an interpellation of one of feveral 
debtors in folido interrupts the prefeription againft the others? The 
anfwer is, that my right of perfonal credit againft feveral debtors 
in folido is one and the fame perfonal right, and, therefore, by the 
interpellation of any one I ufe my right as to the whole claim, and 
interrupt tlie prefeription not only againft that particular debtor, 
but alfo againft the others ; the right againft them not being a dif- 
ferent right, but precifely the fame with that which 1 have cxercifcd 
by the interpellation. On the contrary, the rights of hypothe- 
cation, which I have in the different eftefts hypothecated for my 
claim, are n'a/ rights, which confequently refide in the different 
things that are fubjeft to them, and therefore are as diftind from 
each other as the things in which they refide. For inftance, when 
the houfe A and the houfe B are hypothecated to me for a certain 
claim, the right of hypothecation in A is as diftind from that in 
B, as the houfe A is diftind from the houfe B. I do not, by infti- 
tutingan hypothecatory adion againft the pofTeffor of A, and ufing 
my right of hypothecation in A, ufe any right in B, and confe- 
quently this adion cannot interrupt the prefeription of the hypo- 
thecation in B. According to tliefe principles, the hypothecatory 
udion againft one of the heirs of my debtor only interrupts the 
prefeription as to the rights of hypothecation in the fliare of that 
one, and not in the (hares of the others. 

When the debt is of an indivifible thing, fuch as a right of pre- 
dial fervitude, as each of the heirs is, in this cafe, pcrfonally debtor 
of the whole, an interruption of the prefeription againft one is an 
interruption againft all; it is otherwife, when the thing due is 
even intellcdually fufceptible of divifion. 

The judicial interpellation of one of the debtors in folido inter- 
rupts the prefeription, not only againft the other debtors, but alfo 
againft their heirs ; the reafon being the fame. 

In like manner, the judicial interpellation of the heir of one of 
the debtors in folido interrupts the prefeription againft all the other 
debtors. 

But the interpellation of one of the heirs of one of the debtors in 
folido, of a divifible debt, only interrupts the prefeription againft 
the other debtors, fo far as that heir is liable for the debt. Suppofe, 
for inftance, I have two debtors in folido, one of whom has left 
four heirs, an interpellation of one of thefe heirs only interrupts the 
prefeription againft the other debtor in folido, to the amount of the 
fourth, for which the heir interpellated was liable ; for by fueh in- 
terpellation 
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terpellation I only ufe my right as to one-fourth, and confequently 
the prefcription is acquired by the other debtor in folido for the 
remainder 5 and it is acquired by the other heirs of the deceafed 
debtor toto, as I have not in anywife ufed my right with refpe£t 
to the fliares for which they were liable. 

It is a controverted queftion, whether an interpellation 
^ to the principal debtor, or an acknowledgment by him, 

interrupts the prefcription againft the furetles ? Bruneman ad Lm 
Fhi. Cod. de duoh. rets, and the do£l:ors cited by him, and Gatelau, 
amongft the moderns, hold the affirmative. They infift, that the 
fume reafon which induced ytffliman fo to decide, with regard to 
debtors in folido, holds good with regard to fureties. This reafon 
is, that the claim whicli a creditor has againft feveral debtors in 
folido, being one and the fiime claim ; after an interpellation againft 
one of them, the others cannot fay to the credttor, that he has not 
excrcifed the claim which he had againft them. Now, fay thefe 
authors, the fame reafon applies to the cafe of fureties : the claim 
which the creditor has againft them is the fame that he has againft 
the principal, to whofe obligation they have only acceded ; whence 
it follows, that the creditor, by the interpellation of the principal, 
and ufiiig his claim againft him, has alfo ufed his claim againft the 
fureties the claim being one and the fame. They add, that if 
JuJllnum docs not fpeak of fureties, it is only becaufe they are, as 
to this point, comprifed under the term correi ; flnce*they are rei 
ejufdem oL'/igniicmsj they are co-debtors, not indeed as principals, 
but as acceflary debtors of the fame obligation. Duperriery and the 
other autliors cited by him, maintain the negative. They fay, that 
there is a great difference between fureties and co-debtors in folido. 
When 1 have fold a thing to feveral purchafers, who have obliged 
thcmfelvei in folido for the payment of the price, tlie claim againft 
them is one and the fame claim, having the fame caufe, and for 
which there is only one and the fame kind of aftion, viz. the aftion 
venditoy againft each of them ; whence it follows, that in exer- 
cifing my claim by the judicial interpellation of any one of them, 
I exercife it ;igainft all the reft. It Is otherwife, fay they, with 
refpeft to the principal debtor and his fureties 5 the claim againft 
the principal, and that againft Ills fureties, are indeed claims of 
one and the fame thing, and therefore a real or fictitious payment 
by the one difeharges the other : but ftill they are diftinCt claims, 
arifing from different contracts, and producing different aClions. 
For inftauce, when I fell any thing to one man, and another en- 
gages as his furety for the price, the claim againft the buyer, and 
that againfl: the furety are, it is true, claims of one and the fame 
thing, but ftill they are diftinCt claims : that againft the principal 

refults 
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refults from the contrafl: of fale, and produces the aftion ex vendito / 
that againft the furcty refults from his fpecinl engagement as fucli, 
producing a different aflion, vi«. the aftion ex Jiipulata : and as the 
claims arc feparate and diftinfl:, it cannot be faid that the creditor, 
by ufing his claim againft the principal, cxcrcifcs it alfo againft the 
furety, and therefore the interpellation of the principal does not 
interrupt the prefcription as to the furcty. Thefc authors draw an 
argument from the law Fin. Cod. de dnoh. rets ; this law, by de- 
ciding that the acknowledgment or interpellation of one of the 
debtors (hall interrupt the prefcription as to the others, afRgns as a 
reafon : ctwt ex una Jfipe^ umque fonie wins effuxit contraBus^ vet 
debiti caufa ex eadem aclione apparuit. Now, fay they, fureties do 
not fall within the terms of this law, for though they are debtors 
of the fame thing with the principal debtor, they are debtors by 
virtue of a different contraft, and the adlion againft them is differ- 
ent from that againft the principal. 

It may be replied, that the engagement of the fureties is a con- 
traft purely acceflary, the fureties do nothing more thereby than 
accede to the debt of the principal debtor, the contract does not, 
properly fpeaking, form a new claim, but only gives the creditor 
new debtors, who accede to the debt of the principal ; the claim 
which the creditor has againft them is the fime as that againft the 
principal. As to the argument, that by the Roman law the a£lion 
ex Jtiputatu againft; the furety is a different aclion from that againft 
the principal debtor; I anfwer, that it docs not therefore follow, 
that it is founded upon a different claim : the ftipulation, upon 
which the aflion ex Jiipulatu is founded, is not itfelf the title of 
the claim, but rather tlie corroboration of it, with the acceffion of 
the fureties. 

§ V. In what Manner Prefcriptions^ after being accomplijhedy are 
dtf rayed (fe coiivrent J. 

- . A prefcription, although accomplifhed, is deftroyed, 

^ ^ if the debtor afterwards acknowledges the debt ; this ac- 

knowledgment excludes him from the fn de non regevoiry which 
refulted from the accompliflimcnt of the time of prefcription, and 
confequently deftroys and annihilates it. 

There is a great difterence between an acknowledgment made 
after the time of the prefcription is accomplifhed, fo as to deftroy 
it, and one made before, w-hich has the effedl only of interrupting 
it ; the latter may be made not only by the debtor himfelf, but alfo 
by a tutor, curator, or perfon having a general procuration : it may 
be made by the debtor himfelf, though a minor, without his being 
entitled to reftitution againft it. 


On 
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On the contrary, an acknowledgment made after the time of 
prcfcription is accompliflied, fo as to revive the debt, can only be 
made by the debtor himfelf, and he muft be of full age 5 it cannot 
be made by a tutor, a curator, or a perfon having a general pro- 
curation, but only by one having a fpecial procuration for the 
particular purpofe. The reafon is, that an acknowledgment made 
after the prcfcription is accompliflied for the purpofe of deftroying 
it, involves a gratuitous alienation of the fin de non regevoir, ac- 
quired by the completion of the time ; now the gratuitous- alien- 
ation of a right exceeds the authority of a tutor, curator, or perfon 
afting under a general power. 

From the fame principle there refults a fecond difference between . 
an acknowledgment after the time of prefeription is accompliflied, 
and one before : the latter interrupts the prefeription in refpeft of 
and againft: all perfons whatever ; the former only deftroys it againft 
the debtor making the acknowledgment and his heirs, but not 
againft his co-debtors in folido, or fureties, or third perfons, who 
have acquired an intereft in the lands hypothecated for the debt. 
For the right of prefeription having been once acquired by the ac- 
complifliment of the time, the debtor may, by his fubfequent ac- 
knowledgment, very mxII renounce the prefeription, fo far as 
regards himfelf and his heirs, but cannot prejudice the right 
acquired by third perfons. 

If the mere acknowledgment of the debt deftroys the 
prefeription, a forthri^ fliould the a6lual payment do fo 

likewife. 

A perfon, therefore, is deemed to owe what he pays after the 
time of prefeription is accompliflied, and is not entitled to re- 
petition. 

And further, he who pays a part of the debt againft which he 
had a prefeription, entirely renounces the prefeription, even as to 
the refidue, Arg. L. 7. (rt) § pen. ^ fin. Jf. de Set, Maced, at 
Icaft, unlefs he protefts, at the time of payment, that he only means 
to acknowledge the debt fo far as the fum paid. 

According to thefe principles, it is clear that a debtor, by paying 
any arrears, deftroys the prefeription of an annuity. 

[ ^^7 ] ^ fentence of condemnation againft the debtor, when 

it has acquired the force of res judicata^ that is, when it 
is no longer open to appeal, likewife cxtinguifties the prefeription ; 
and the debtor cannot afterwards be admitted to oppofe the pre- 
feription, even if he has omitted to do fo in the fuit upon wliich 

(tf) Hoc ampliut erflabU fenatus-confultum, il pater folvere ccrpic, quod filius famllJas 
mutuum fumpfent t quafi datum habueiit, § i6. Si pater familias U£tus folverit partem 
debici, ceiTabit feoatus^confuiruin : nec repeiere poicft. 

^ the 


[ 606 ] 
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the cottdenlnatictoi interrenedy for this condemnation gives the ere* 
ditor a new title. 


ARTICLE in. 

Of the Prefeription of forty ITecrs, 

- ggg « According to the difpofitions of fcvcral provinces, 
amongft which is that of Orleans^ an hypothecatory 
debtor, that is, one who has obliged himfelf by an a£l before a 
notary, cannot oppofe the prefeription of thirty years, but only 
that of forty. 

Thefe difpofitions are conformable to the principles of the Roman 
law, and to the conftitution of the Emperor JuJllniany in the law 
cum mtiffmi (a) Cod» de Prafer. trig, vel quadr, which eftabliflies 
this prefeription of forty years ; and it feems that they ought to be 
followed in the provinces, the cuitoms of which are filcnt upon the 
fubjeft. Such is the opinion of the commentators upon the cuftoms 
of Parisy cited by Le Maitrc. 

To underftand fully the reafon of this law, and the grounds upon 
which an hypothecatory debt is not like other del)ts, preferibed at 
the end of thirty years, wc muft examine the nature of the pre- 
feription of thirty years. 

The prefeription of the perfonal claim, and that of the rights of 
property, and other real rights, are two diftinft tliitigs, which 
ought not to be confounded ; they have no refemblance to each 
other, except in point of time ; and they are very different with 
refpeA to the manner in which they are acquired. 

The prefeription againft perfonal claims is acquired by the 
debtor, without any aft on his part, and refults ’merely from the 
creditor not having inftituted any aftion, and from there not having 
been any acknowledgment within the time limited by the law : it 
does not properly extinguifh the claim, for that can only be done 
by a real, or fuppofed payment ; it only extinguiflies the aftion of 
the creditor, which at firfi: had no limitation, but was by this law 
limited to thirty years. The aftion is extinguiihed non ipfo jure^ 
but by an exception, or fin de non rcfevoir^ which the law allows 
the debtor againit it. 

(a) Cum notiinml juris fit, a£l1onein bypothecarum In extrtneoi quidein fuppofitsft d 
aetenutores annorom trrginta finiri fpatili, fi non interruptum erit iUentium, at lege can* 
tarn eft, id eft, ctlam per folam conventlonem, aut fi ecus impubes excipienda monftretur, 

In ipfos vero debitores, aut heredcs eorum prixnos vel ulterioiet nuilis expirare luftrorum 
curfibui: iioftr« provifionls efife pertpexirntts, hoc quoque emendare, nc poficfibtes ejuf- 
modi prope Immortaii cimore teocantur. 

• Th« 
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The fecond kind of trentenary prefcriptloii is that, l>y which a 
perfon who has pofleffed an cftate for thirty years as his own, and 
as free from incumbrances, acquires the property of the eftate, ex- 
empt from any incumbrances which might afFca it, although he 
does not ^hew any title. 

This prcfcription, inftead of being acquired, like the former, by 
the mere nonfeazance ot the creditor, without any adi of the 
debtor, is, on the contrary, acquired by the faft of poflcfiion in the 
perfon who preferibes. 

The debtor who had hypothecated his eftate could not, by this 
kind of hypothecation, ac([uire a liberation from the right which 
he had himfelf conftituted ; bccaufc he could not be regarded as 
poffefllng the eftate as free from a riglit created by lilmfelf, 
neither could his lieir : for hares fucccd'it in virtutes et vitia pojftjftoms 
defunBi^ i. ii. Cod. de Acq. Pojf. and the poffeflion of the heir 
is regarded ns the fame with that of tlie deceafed. Therefore, 
although the debtor, or his heirs, might liavc acquired by the firfl 
kind of trentenary prcfcription, a bar againft the perfonal aftlon 
of the creditor, they would always continue liable to the adlioii 
arifilng from the hypothecation of the ftime creditor •, for the eftate 
would always remain hypothecated for the debt, which altliougU 
preferibed, and deilitute of an action, would fubfift as a natural 
debt, and he a fuflicient foundation for the hvpothecatlon (//), L, c. 
S- ‘ie Pig- et Hyp. 

Although Anajlafms^ by the law*^ 4. Cod. de Praf., Trig, had In* 
troduced the prcfcription of forty years againft all actions, wliieh 
were not fubjecl to that of thirty, this was held not to extend tq 
jthe hypotliccatory action againil the debtor, for the reafons already 
ftated. 


At length Ju/Iiniar:, as we have feen, extended tlic prcfcription 
of forty years to the hypothecatory a£fion againft the debtor and 
his heirs *, this is the difpofition of the law Cum Notiffimi. 

[ 669 ] debtor, wlio ivS obliged, both perfonally and by 

way of hypothecation, had fold the eftate to a third per- 
fon, who winded to include in the prcfcription of thirty years, 
oppofed by himfelf the time ^of the party from wlioni he derived 
his title, and who was perfonally obliged, he ought to add to the 
tliirty years one tliird of the time which had pailcd previous to 
liis own acquifition ; for, as tire perfon ^from whom he claims, 

(a) Res hypothec* dari pofli feiendum eft pro quacunque obllguloncj five mutua po- 
Cuma datur, fiyc dos, five empiio vcl vendiiio contrah.uuv \ vcl cti^m locatlo ct condo^tio 
vcl mandatum ; et five pura eft obiigatio, vel in diem vel fub cond’uione \ cc five in prsietiu 
contradtu five etiaoi prxcedac. Sed et futur* obli^ationis nomine dari peflunt : fed et non 
folvend* omnis pecunlx caufi, verum ctiarn dc parte ej us j ct vcl pro civillobligatiooe 
tel honoraria, vcl tantum natorali ; fed [&j in conditional! obligation? non alias oblij^iur 
•*fi conditio exciteric. 

Hh could 
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could only prcfcribe after the period of thirty years, and one fourth 
of that time, the other cannot in his right prcfcribe within a fliortcr 
time, according to the, rule, altcrius jure uiuuvy eodem jure uti 

debeU 


1:670 ] 


The difpoiition of the law. Cum Noti/Jimli has only been 


adopted with refpedi to hypothccatioiivS, upon a£is pafled 
before notaries. Debtors by judgment have the benefit of the 
ordinary prefeription of thirty years, although the ordonnance of 
Moulins gives a right of hypothecation where there is a judg- 
ment ; for the law gives this hypothecation rather to the perfonal 
ex judicato^ than to the debt upon which the adjudication 
is founded. Therefore the hypothecation is cxtinguiflicd by the 
fame prefeription of thirty years as the perfonal a£lion. 

It is the fame with refpeft to all other hypothecations, given by 
the laws, they arc cxtinguiflied with the perfonal a£lion to which 
they arc attached. 

j. g - The mixed re^//e) adiion for feignoral rents, 

and fimilar caufes, is alfo fuiycdl to tlie^ordinary preferip- 
tion of thirty years. 


ARTICLE ly. 

Of Preferiptions offtx Months^ and one Ycary againjl the ABions of 
Tradefmen^ Artifansy and other Perfons, 

J I. In •what Cafes the Prefeription of fix Months takes place, 

P ^ ^ According to the ordonnance of Louis XII. of the year 

' ^ 1510, Art. VI. VIII. drapers, apothecaries, bakers, and 

other dealers by retail, (hall not be receivable after fix months 
from the firfl; fupply, to demand the price of their goods, unlefs 
there has been a judicial interpellation, or the allowance of an 
account. 

This ordonnance has not been cxaftly obferved. 

The cullom of Paris has made a diftindlion ; conformably to 
the ordonnance, it only allows fix months to pei'fons who deal in 
petty articles, or do petty pieces of work, after which time, com- 
puting from the firft delivery, it declares them not receivable. 

The I a6th article of the cnflom is as follows : trades-pcople, 
and fellers of things by retail, fuch as bakers, paftry-cooks, butchers, 
falt-dealers, and the like, cannot maintain an aftion after fix 
months from the firft delivery.” 

Perfons who deal in articles of greater value, fuch as drapers^ 
mercers, goldfmiths, mafons, carpenters, are allowed a year to in- 
ftitute their adions for what is due to them. 

Appthecaricf have alfo a year. Art. 1 27. 
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The orclonnance of 1673, which at prefcnt is in this 
L ^ rcfp^cl the general law of the kingdom, appears to have 
followed the diitinftion of the cuftom of Paris. It declares in the 
foil title Art. 7, that ** dealers in wholefale, and by retail, mafonSj 
carpsrtcrs, tinmen, plumbers, glaffmen, and others of like quality, 
fhall be obliged to demand payment within a year aft t delivery.” 

In the 8th article, it declares *, that the action ftiall be coni« 
menced within fix months, ** for things fold by bakers, paftry-cooks, 
butchers, falt-dealers, and tlic like.” 

_ ^ - Our cuftom of Orleans has only admitted the pref^ 

^ cription of fix months, againll demands for the hire of 
horfes, Art. 266. 

It exprefsly gives a year in article 265, for goods of trifling value, 
{menues denrees) and notwithftanding the ordonnance of 1663, it 
has always been cuftomary, in this diftridl, to allow a year indif- 
criminately to all tradefmen and artificers. 


$ II. In what Cafes the Prefcriptkn of one Tear tahes place. 

- - The prefeription of one year takes place ; i ft, Of com- 

^ moil right, againft the demands of tradefmen and arti- 
ficers, included in the 126th article of the cuftom of Parisy and the 
7th article of the ift title of the ordonnance of 1673. 

By the cuftom of Orleansy this prefeription prevails againft the 
demands of all tradefmen and artificers, without any diltindlion as 
to the goods, or work being of greater or lefs value. 

ad, Againft demands for the fees of phyficians, and furgeons, 
according to the 125th article of the cuftom of Parisy which is fol- 
lowed in the provinces, where there is nothing eftablilhed to the 
contrary. 3d, Againft the demands of fchoolmafters, and other 
inftruclors of children. Our cuftom of Orleans has this difpofi- 
tion. Art. 265, and it is the general law. 

4th, For board and provifions. Orleans^ 265, which is likewife 
the general law. 

5th, For wages of fervants. Orleans^ 265, which ia likewife the 
general law. 

This tcrrciy fervants y comprehends as well domeftics in the fami- 
ly, as thofe who are employed in agriculture and manufaflures ; 
but not day labourers, who have only forty days, as we fliall fee 
hereafter. 

5 HI. In what Cafes thefe Preferipiims do not take place* 

C 676 ] Thefe preferiptions of fix months and a year, do not 
take place ; ift, When the claim is cftablilhcd by any 
Hh2 zGk 
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aft in writing, whether before a notary or under private fignaturc, 
oic by ail allowance at the foot of an account, containing the 
charges, or in the books of the tradefinan figned by the debtor ) 
this is the fenfe of the terms of article 9. Voh 1 . of the Ordonnance 
of 1673. We will that the above fliall be obferved, unlefs 
within the year or fix montlis, there is an allowance of the account 
or otlier wTitten engagement, nn comptc arrhe^ cedule^ obligation on 
contraft/’ In this cafe the claim is only fubjeft to the prefeription 
of thirty years. 

r -| fccond place, thefc preferiptions do not prevail, 

^ ^ if they have been interrupted by a jiulicial demand, be- 
fore the expiration of the time and the demand has not been dif- 
coiitinued, this is common to all preferiptions. 
r 6"* 3 1 thirdly, thefe preferiptions are not obferved in con- 
^ fular jurifdiftions in cafes where goods have been fiip- 
plled by one tradefman to another, for the purpofc of his bufinefs, 
and the parties have running accounts in their books. There 
is a famous cafe to this eifcdl: of the i:zth Juh ^672, Journal du 
Palais. The cullom of Troyes Iras a difpofition for tlio purpofe. 

For inftance, a flioemaker, or joiner, cannot oppofe this preferip- 
tlon to a currier, or dealer in wood, wlio produce their books con- 
taining a running account. 

P ^ - Fourthly, thefe preferiptions do r*ot nm a’gainft per- 

. foils out of bufmefs [les Bourgeois) who fell the produce 
of their lands, fuch as corn, Muiie, wood for the ordonnance as 
well as the cuftoms only apply to perfons in trade. 

A perfon is not to be confulercd as a tradefnian, who although 
aftually in trade, fells the produce of his land which is different 
from the article that he deals in ; as if a grocer fells the wine made 
in his vineyard. 

Although a perfon out of bufmefs is not fubjeft to the preferip- 
tion of a year, yet if he makes his dem and after a very confidcr- 
able length of time, though lefs than thirty years, againft a tradefman 
to whom he had fold the produce of his land, and who infilled 
that he had paid for it, though he had not any receipt to produce, 
it would be competent to the judge, in his difcrction, to difallow the 
claim. 

§ IV. From mohat Timcy ami agatnjl %\)homy thefe Preferiptions run* 

P ggQ T prefeription againft the demands of tradefmen 

^ and artificers runs from the day of each article fupplicd, 
or each piece of work being done j and a continuation of the fup- 
ply or of the work does not intenupt it : this is exprefied in the 

ordonnance 
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ordonnance of Louis XIL which fays, from the firjl fupply ; by the 
cuflom of Paris^ which fiys, frojji the day of the firjt delivery^ and 
laftly by the ordonnance of 1673, Art. 9. which cxprcfsly declares 
that the prefer! ption fliall take e^wn although there fall be a con^ 

tinuance of the fupply or of the worh^ [encore quil y eut coutviuation de 
fourniture ou d^ouvrage,) 

The reafon is, that the claim of the tradefman or artificer is 
compofed of as many feparate demands as there arc parcels of 
goods or pieces of work > which produce fo many different ac- 
tions, and each begins to run from the delivery, or from the work 
being done. 


[ 681 ] 


With refpe£l: to phyficlans and furgeons, I think that 
the demand of a phyfician or furgeon, who has had the 
care of a perfon during an illnefs, fiiould not be deemed to con- 
fift of as many different claims as there liavc been vifits, but as one 
and the ftme demand, which was not complete until the atten- 
dance was finiflied, either by the patient’s death or cure, or the dif- 
continuance of die vifits. Therefore, I think that the preferip- 
tion ought only to run from the death of the patient, if he died of 
that complaint ; or from the laft vifit, if tlicrc was a cure, or if the 
attendance was otherwife difeontinued. 

But if the phyfician or furgeon has given liis attendance In dif- 
ferent illncflcs, there .are as many demauds and acfdons as illncflCsS, 
which ought to be refpedbivcly preferibed from the tcnhinatioii of 
each cafe. 


In the provinces, the cufloras of which arc filent rc- 
fpedling fervants, it feems proper to follow the ordon- 
nance of Louis XIL which declares that they fiiall not be allowed 
to demand their wages after the expiration of a year from their 
quilting the fervice •, and that within tlie year they fhall not demand 
the wages of more than three years. This is the opinion of Henrys 


and Brettonier. 


The cuflom s of Paris and Orleans ^ having fubjccled the a£Hons 
of fervants for tlielr wages to die prefeviption of one year, without 
difUnguifliing , whether they remain in the employment of their 
mafters or not, it may be contended, that the prefcriptioii of the 
fervant ought to run from the expiration of eacli term of his 
fervice. For infiance, according to this opinion, if a fervant is hir- 
ed for a year, he can only demand for the year laft preceding, and 
the fubfequent fraflioii of a year •, if he is hired for a month, he 
can only demand for the current month, and the twelve months laft 
preceding. 

The fume ftiould be <|ecldcd with refpefl to fabrics for the in- 
ilrudling of children. 

H h 3 - Duplejffs 



470 


Of Bars and Prefcriptions. [P. HI. c. 8. 

Ouplejfts and Le Mahre think that thefe prefcr^ptlons 
ought not to run agaiiift minors. My own opinion is, 
that they run as well againft minors as againft pcrfons of full age ; 
ift, Becaufe the contrafls upon which the aflion of tradtfmen or 
artificers is founded^ and againft w^hich this prefeription is eftablifli- 
cd, are made in their quality of tradefmen or artificers ; now it is 
a principle that they are regarded as perfons of full age, with re- 
fpe£t to the contracts wdiich they make in that quality, and with 
reference to their bufinefs or occupation. 2d, This prefeription is 
not eftablifhed as a penalty for the negligence of the creditor, 
which in a minor might be cxcufcd, but upon a mere prefumption 
of payment, on account of its not being ufual to wait fo long for 
the payment of this kind of debts ; which prefumption is equally 
applicable to minors as others. 3d, As our cuftoms do not except 
minors from thefe preferiptions, which they have taken care to do 
from the prefeription of thirty years, we ought not to make any 
fuch exception. 




§ V. Of the Foundation and Fjfrcl of thefe Preferiptions. 


C 6^4 J Thefe preferiptions arc founded entirely upon the pre- 
fumption of payment. 

Hence it follows, that the creditor is not fo far barred as not to 
be entitled to defer the dcclfory oath to the debtor, as to whether 
thefum demanded be really due or not, as is formally decided by 
the ordonnance of 1673, The cuftom of Orleans^ 

has the fame difpofition, Art. 265. Herein thefe preferiptions 
diflFer from others, which, being eftablifhed by way of punifljment 
of the creditor, deprive him entirely of the right of aftion. 

- The debtor to whom the oath is defi rred is obliged 

' to fwear that the fum demanded from him is not due ; 
in default of his doing fo, the oath is referred back to the plaintiff, 
and upon fuch oath he ought to obtain fcntence of condemnation. 

When the wddow or the heirs of the debtor arc affign- 
cd, they cannot be compelled to fwear wdicther the debt 
was really due from the deceafed ; becaufe the oath can only be 
proffered to any perfon with refpedl to his own a£f, Arg. {a) 
i. 42.j^. de Reg. Jur. Paulus dates it as a maxim, heredi ejusy 
€um quo contraElum jusjurandum deferri non potef^ Pauly Sent. 
II.— I — 4. 

( 0 ) Qui n alterius Icxum fuccedunt, juftam habent ctufam !gnoranM«, an id ^uod 
peri e ur7dcb:.rp i.r. FidejafTores qtn/que non minus quam heredes jultam ignoraniiam 
poffi'nt Jiit^are. i a dc hoede ui^a fuof, 6 cum eo ag«tur , non etiim, fi ag»« 5 

nan> plar'r, qui agit, cc»iu-. efl'e deber i com fit in poiefta e rjus, quaodo ftliteapcriri i 


[ 686 J 


•nie dcbct ua diligenter explcrare, et iuoc adageodam pcoccdcre. 


But 
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But if they cannot be obliged to fwear that the fum demanded 
15 not due, the ordonnance at leaft allows an oath to be deferred 
as to whether they do not know it to be fo ; this is precifely de- 
clared by the article lo. above cited, and in default of their taking 
the oath, it is to be referred back to the plaintiff: the ordonnance 
even direfts that this oath may be deferred to the tutors of the 
minor heir of the deceafed. 

r M widow, who had a common property with her 

^ ^ hulband, fliould refufe to take the oath, or ihould even 

admit the fum claimed to be due, ought the heirs who offered to 
affirm that they had no knowledge of its being due to be condem- 
ned to pay ? No : for the debt having by the death become divid- 
ed between the widow and the heirs, the oath which was de- 
fered to the widow, and upon her refufal is referred back to the 
plaintiff, only concerns that part of the debt which is due from 
her, and her refuf.il to fwear, or her acknowledgment, can only 
bind herfelf ^ llie may by licr a<£i prevent the prefeription as to what 
Ihe owes hcrfelf, but not as to what is duchy the heirs. 

It is the fame if any t)ue of the heirs acknowledges the debt, 
tills acknowledgment is only obligatory as to the part due from 
himfclf, and will not oblige the others who fwear tlicy have no 
knowkvlge of it. 

” creditor has not only the rfglit of deferring the 

^ oath, notwithflanding the prefeription ; he may even, 

when the obje£I of the demand docs not exceed a hundred livres, 
be received to prove by witneflcs that tlie defendant lias offered 
to pay the fum due fince the demand, or even at any time fince the 
time when he alledges himfclf to have paid it. The rcafon is that 
although the aftion whicli is founded upon the fale is preferibed, 
that which arifes fre m the promife to pay, wlicn it is proved as it 
inay be, is a new adlion which is not preferibed. 

ARTICLE V. 

Of fever al other Kinds of Prefeript ions'. 

P 689 ] demand of day labourers for the payment of their 

hire, is preferibed at the end of forty days. Cuftom of 
Orleans^ Art. 264. 

This prefeription, as well as the preceding, is founded upon a 
prefumption of payment j it Ts prefumed that thefe kind of per- 
fons who have occafion for their wages for their fupport, will 
not wait longer without obtaining payment, or at lead demand^ 
ing it. 

Therefore this prefeription, like the preceding, do<“s p^'eclude 
the plaintiff from proffering the oath to the deftndan., nor from 

H h 4 proving 
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proving verbally that the defendant has offered to pay, if the de- 
mand does not exceed one hundred livres. 

It may be afked, whether the prefeription for the whole only 
runs from the laft day’s work ? Stri£tly fpeaking, the prefeription 
would feem to run from each day as to that day’s work \ for as the 
labourer might then demand payment, his right of a£tion has 
commenced, and confequently the prefeription of it ought to be- 
gin to run ; neverthelefs, it may be maintained that it ought only 
to run from the laft day, efpecially if he has been kept all the 
time by the employer *, becaufe in general, labourers do not require 
to be paid until the work is finiflied. 

- g ^ - The demand of procureurs for their fees is preferibed 
^ at the end of two years from the deceafe of their clients, 
or the revocation of their authority. Arret^ 2 ^th March 1692. 

The fecond article eftablifties another prefeription againft pro- 
cureurs. It declares that they (hail not, in cafes remaining undecid* 
cd, demand their expences and fees for more than fix years back, 
although they have all along continued to be employed, unlefs 
they have been allowed and acknowledged by their clients, nor 
tlien, unlefs the amount is caft up, if it exceeds 2000 livres. 

The arrtt only fpeaks of cafes not decided ; with refpeft to thofe 
W’hich are terminated by a definitive judgment, the prefeription 
of two years ought to run from the time wlicn the authority of the 
procureur was determined by the judgment ; in the fame manner 
as it begins to run in cafes ftill depending, from the time when the 
power ceafes by revocation, or the death of the party. 

^ ^ ^ ^ There is not any law whicli limits the time for bring- 
ing an u£lion by notaries-and officers of juftice ; it would 
be equitable to extend to them the. prefeription of fix years, which 
is eftabliflied with regard to procureurs 5 but there being no law, 
the matter muft very much depend upon eircumftances. 

There is aiiotluT kind of prefeription againft procureurs and 
officers, which arifes from their returning the procefles and pro- 
ceedings to their clients •, this reftoration induces a prefumption of 
payment, and it is commonly faid at the pieces rendues^ pieces 
payees. 

As procureurs are obliged by the regulations to keep a book in 
which they enter the payments made to them by their clients, in 
default of producing this book, they are barred from recovering 
their fees. Rules of Courts 2d Augujl 1692. 

P ^ ^ The demand of a party, for the reftitution of papers 

^ intrufted to an advocate or procureur, is preferibed at the 
expiration of five years from the date of the definitive judgment 
or compromife,,and at the end of ten years, if the cafe is not de- 
tcrinincd. 


This 
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This prefcriptlon is of the fame nature with the preceding, and 
is founded upon a prefumption of the reftitution of the papers 5 and 
therefore it does not exclude the decifory oath. 

It is the fame with regard to the prefeription in favour of coun- 
fellors of the Court, judges in the parliaments, their widows, and 
heirs \ they are difeharged from any demand for papers relating to a 
fuit at the expiration of three years from the fentence when the 
cafe has been decided, or from the deceafe of the counfellor, or 
refignation of his office, when it has not. 

We have no law with refpefi to inferior judges, but the pro- 
feription of five years, which is allowed to advocates and pro* 
cureurs, cannot be refufed to them. 

- ^ - All thefe preferiptions are wholly founded upon the 

L y J J prefumption of payment or fatlsfaftion, and do not pre- 
vent deferring the decifory oath to the defendant, as to whether he 
has aftually paid the money, or retains the papers. 

There are others againft different kinds of a£lions, as that of ten 
years againft refeiffory aftions {a)j that of five years for the ar- 
rears of annuities and fome others (^). 

(if) AOlions for fetting aficle contu£ls on account of form, frauil, mmorUy, Sec. thefe' 
ehjcAioni not being matter of defence, but requiring a fuit for the refcIHlon of the con- 
tracts. 

{b) M, Potkier adds, that he referves his obfervations upon thefe fer the treatifes upon 
|he particuiar fubjeds. 


PART 
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P A R T IV. 

Of the Proof (f Obligations and their Payment {a). 

[ ^94 ] TT^ alleges himfelf to be the creditor of another, 
is obliged to prove the faft or agreement upon 
which his claim is founded, when it is contefted ; on the other 
band, when the obligation is proved, the debtor w'ho alleges that he 
has difeharged it is obliged to prove the payment (i). 

There arc two kinds of proofs, (c) written and verbal, of which 
we fliall treat feparately, in the two firft chapters ; confeffion, and 
certain prefumptions are alfo regarded as equivalent to proofs, as 
is likewife oath of a party, in certain cafes. We fliall treat oi 
thefe in a third chapter. 


CHAP. I. 

(f Literal or Written Proof 

r g ^ 1 Literal or written proof is that which remits from afls 
or other writings. For inftance, the literal proof of the 
obligations arifing from agreements of fale or hiring is that which 
refults from the writings that contain thefe agreements. The 
literal proof of the obligation arifing from a judicial fentence is 
the a£f which contains the judgment (d). Literal proof of the 
payment of any obligation, is the acquittance given by the 
creditor. 

Thefe afts are authentic or private. Authentic afts arc thofe 
which are received by a public officer, fuch as a notary, or regiftcr 
{gr^er\ Private writings are thofe which are made without 
the miniftry of any public officer. 

Thefe afts are alfo either original or copies •, they are likewife 
diftinguiflicd into primitive titles, and titles of rccogftition. Wc 
(hall treat in a fummary manner of thefe different a£ls. , 

(«) See Appendii, No. i6 Sec. I. (A) See Appendii, i6. See, IT. 

(e) See Appeodis, Ko. s6. Sec. 111. [i) See Appendix, No. i6. Sec.IV. 
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ARTICLE!. 

Of Original Authentic Titleu 

§ L What ABs are Autheniic* 

Authentic ads are thofe which are received by a public 
officer, with the requillte folemnities. 

To induce this quality, the ad muff: be received in the place 
where the officer has a public charader and right of atteffiation ; 
therefore, if a notary receives an ad out of the limits of the jurif* 
didioit within which he is effabliffied as fuch, this would hot be 
an authentic nd. 

By a particular privilege of the chatclets of Paris^ Orleans^ and 
Montpelier^ the notaries of thefc chatelets have a right to receive 
ads throughout the kingdom. 

j- ^ ^ Although there are regulations which prohibit fubal- 

^ tern notaries from receiving ads, except between perfons 
belonging to the jurifdidion within which they are effabliffied/ and 
relative to property within the dillrid, fuch ads arc neverthelefs 
authentic, thefe regulations having been regarded as loix burfales^ 
and not having any efFcd. 

r A R 1 notary or public officer were interdided from 

^ ^ the excrcifc of his fundions, at the time of his receiving 

the ad, the ad would not be authentic. 

It is alfo requifite to the authenticity of the ad -that the proper 
formalities ftiould be obferved. For inffance, tliat the notary fliould 
be accompanied by another notary, or two witnefles, that the ad 
fliould be upon paper, properly marked {timbre)y that it fliould be 
checked and regi:»cred {controle). 

When the ad is not authentic, whether from the in- 
competence or the interdidion cf the officer, or for want 
of form, it has, if fign^d by the parties, at lead the fame credit 
againff the party figning it as an ad under private fignature. 
Jioiceauy Part 11. Ch. 4 . 


C 699 ] 


J II. Of iht Credit •uihich is given to Authentic Acts agaitfl the 

Parties. 

r noo 1 original authentic ad has in Itfcif full credit, (fait 

par lui meine pleine foi) as to what is contained in it. 
Neverthelefs, when fuch ad is produced out of the jurifdidion 
of the officer who received it, it is cuffomary to verify the fignature 
of the officer, by an ad cf Icgalifation fubjoined to it. 


ITiis 
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This legalifatlon is an atteftation of the judge royal of the place, 
certifying that the ofTicer who has received and figncd the acl is 
in fa£l a public officer, notary, &c. 

The fignature of the officer who has received the aft, carries 
full credit of every thing which the aft contains, and of the figna-t 
ture of the parties who have fubferihed it, wliich it is confqucntly 
linneceffiary toeflablifli by any further proof, {fie Jhire reconmltre {a). 

Neverthelefs, authentic afts may be impeached as falfe {b) ; but 
until that charge has been decided, and they arc adjudged to be fo, 
credit is given to them provifionally, and the judges ought to or- 
dain their provifional execution : this is decided by the law 2. Cod, 
AB,LCorn, de Falf (r) This dccifion is very wife. Criminality 
is not to be prefumed ; and it would be very dangerous to let it 
be ill the power of debtors to delay the payment of legitimate debts* 
by accufations of forgery. It is in coiifc(|ucnce of tliis principle 
that Eumoulviy in Conf. Pnr. j gL 4. tu 41. decides, that a 
vaflal, who produces an aft acknowledging the perrorinance of 
fealty, {un port de foi) which is difputcd i>y the lord as falfc, ought 
to be difeharged provilloiially from a feodal feizure. 

( IIL In ref pen to ivhai Things Authentic Acls have Credit ngainft the 

Partiis. 

- Authentic afts are entitled to credit, principally ngalnft 
^ * the perfons who were parties to them, their heirs, and 
tliofe deriving titles under tlicm. They liave full credit againll 
fuch perfons as to all the operative part {tout le difpcfitif) of the aft, 
that is to fay, of every tiling which the parties had in view, and 
which conftitutes the objeft of the aft. 

- They are entitled to full credit, with refpeft to what 
^ ' is ftated in enunciative terms, when the enunciations 
have relation to {ont un trait a) the difpofitlon. Dumoidiny in 
Conf Par, §8. gL i, n. 10. For inftance, if a perfon by an aft 
acknowledges bis obligation to pay an annuity in tbefe terms, 

He acknowledges that fuch a boufe in his pofleffion is fubjeft 

to an annuity of * - to Robert^ the arrears of which have been 

paid to this day, and which he engages to continue,” tliefe terms, 
the arrears of which have been paid, although only enunciative, arc, 
neverthelefs, proof of payment ^igainll a perfon vrho is party tQ 

(«) Vide inf No. 708. 

{h) For this purpofe there muft be an original procefs, called mferiptm dt fault, 

(c) Satii aperte Divorum Parentum meorum referipris dcclaratum eft, cum morandrf 
foluttonis gratia, a debitorc t'alfi crimen objicltur nihilomiAus falva executLone criminU 
debUoicm ud ivjluclonrm cempelli opporcere* 

tliC 
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the aft, bccaufe they have relation to tlie difpofition of the aft^ 
and it was proper to fpecify in the aft what was due for arrears. 

With regard to enunciations in the aft, which are ab- 
I 7^3 ] foiutely foreign to the difpoGtion, they may very well 
make a femi-proof (//), but they are not full proof even againlk 
the parties to the aft. Dunioulln^ tbiiL 

For inilancc, if in the contraft for fale of an eftate to me from 
Pctci'y It Is fild that the eflate came to him by fucceffion from 
Jtimesy a third perfon, wlio, as part heir of james^ claimed a portion 
of it from me, could not prove merely by tliis enunciation in my 
contraft that the eftutc was in faft part of tlie fucceffion of JameSf 
becaiife the enunciation was abfolutely foreign to the difpofition 
of the aft, and I had no interell in oppofing the infertion of it. 


§ IV. Li refpcB of avhai Things Authentic ABs have Credit againji 

third Perfons^ 


L 704 ] 


Tlie aft proves againft a third perfon, rem z/j/im, that is 
to fay, that the traiifaftion wliicli it includes has inter- 
vtMied. DutnouUn^ ibid. n. 8. 

For Inftance, xin aft, containing a fale of an eftate, proves evea 
againft a third perfon that there was really fucli a fale at tlic time 
which the aft imports. 

'fherefore, if the lord of a feignory enters into an* engagement 
with a receiver, who obliges himfelf to pay all the feignoral profits 
arlGng within a certain term, the aft, containing the fale of an 
eftate fituatc within the feignory, is a proof that there w^as a fale 
of the eftate, probat ran ipjam, againft the receiver, althocgh he is 
no party ; and confequcntly the lord may demand from him an 
account of the dues arifing on the fale, of which he ought to have 
obtained payment. 

But the aft is no proof againft a third perfon, not party to It, of 
any thing which it ftates by way of enunciation. 

For inllance, if it were ftated in the contraft for fale of a houfe 
that it is entitled to a right of profpeft over the adjoining premifes, 
this enunciation wnll be no proof againft the owner of tliofc pre- 
mifes, who is a third perfon, not party to the aft. 

- ^05 1 fubjeft to an exception, for in aniiquis 

enunciativa probanty even againft third perfons, when 


{a] In this treatlfe there are ieveral references to femi-proofs, a fu^je£i to which thera 
docs not appear to be any thing immediately corrcfpunJcnt la the EngiiJbUw* The eifei^ 
of a fcml-proof was, to allow the admiflion of parol evidence, or the fuppletory oath of the 
party. It would be by no means an adequate reprefentatien, to ftate merely as being one 
clrcumAance, which, in conjundtivn with others, oiay be decnjcd fufheient evidtr^r (*r.i 
difptttcd fa^. 


fuel; 
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fuch enunciations are fupported by long pofleffion. Craveit Je 

Tcffip^ p% "L* C» ff« 20a 

For inftance, although long ufagc does not give a right of fcr-^ 
vitude (or eafement), nevertheJefs, if my houfe has for a long time 
enjoyed a profpefl: over the houfe adjoining, and in the ancient 
contrails of acquifition by the perfons under whom I claim, it is 
ilated, that there is fuch a right of profped, thefe ancient con- 
trafts, fupported by my poiTcffion, will be evidence of iny right 
againft the proprietor of the adjoining houfe, although he is a third 
perfon, and thofc under whom he claims were no parties to the 
contrads. 

tA fentcnce follows folely applicable to the cuftomary law of 
France^ which does not admit of an intelligible tranflation. 
The purport of it is, that in thofc provinces which do not 
admit a rigl^t called franc aleu^ without a pofitivc title, if the 
ancient contra£ls of fale declare the eftate to be in franc aleyj 
the enunciation is evidence againft #thc lord. Perhaps it 
would be in fome degree analogous, to fuppofe that the 
ancient title deeds of an eftate ftated it to be fuhject to a 
certain modus in lieu of tithes.] 

E 7^6 ] principle, that authentic a£ls prove rem 

ipfenn againft third perfons, the queftion may arife, whe- 
ther an inventory, made before a notary, of the titles of a fucceflion, 
ftatiiig an obligation for a certain fum entered into, by a particular 
perfon, at a fpecified time, before a given notary, is evidence againft 
tlie debtor, who is a third perfon, and was not prefent at the making 
of the inventory, without its being neceffary to produce the inllru- 
snent, containing the obligation? This muft be anfwercd in the 
negative ; for from the inventory proving rem ipfcm^ it only fol- 
lows that there is an inftrument purporting to ■ contain fuch 
obligation, but not that the debt is due, bccaufe the non-produ£lion 
of the inftrument induces a prefuniption that it had fome defed, 
which prevents its eftabliflting the debt, or that, fubfequent to the 
inventory, it was returned to the debtor, upon his difeharging the 
obligation. 

Nevcrthelefe, if it were fliewn that, fince the inventory, there 
had been a fire in the houfe where the writings were kept, which 
had deftroyed them, the mention of the obligation in the inventory 
might be evidence of the debt, as it appears to be taken for granted, 
by the law 57 -^. de Adm. Tut. {a)y this decifion might prevail, it cafe 

'(«) Cbirographit debiotruoi fneendio exuftis, cum ex inventario tutoica coovenire eo« 
polTent ad folvendum pecuni lOi, aut novacionem faciendam cogere, cum idem circa priorea 
debitoret propter eundem cafum feciflent, id omiaifTeiit circa debitorei pupillorum : an A 
^oid propter hanc ceflationem eorum paptiH damnum contraxeruot judicio totelae confe* 
^uanfur) Refpondit ft adprobatum fyerit, cot ttttoreahoc per doliifD velcttlpam prattcr* 
■lii&iiei prcltari ab bii hod debere. 
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the debtor did not allege that he had difeharged it ; or perhaps, in 
cafe the time appointed for payment had not arrived, the pre- 
fumption would be, that the debt had not been difeharged. All 
this depends very much upon circumftances, and is left to the pru- 
dence of the judges. 

ARTICLE IL 

Of Private Writings (a). 

There are dIfFerent kinds of private writings: a£ts 
L 7^7 J common private fignatures ; afts taken from pub- 

lic archives, cenfive (manorial) papers and terriers, tradefmen't 
books, domeftic papers, writings not ligned : tallies alfo have fomc 
refemblance to private writings. 


C 708 ] 


J 1 . Of AHs under common private Signature. 

Afts under . common private fignatures have the fame 
credit againft thofe who have fubferibed them, their heirs 
or fucceflbrs, as authentic afts. But there is this difference between 
die two, that the latter do not require any recognition, whereas the 
creditor cannot, by virtue of any aft under a private fignature, ob- 
tain a condemnation againft the perfon fubferibing it, his heirs or 
fucceffors, unlcfs he has previoufly concluded for [b) the recognition 
of the aft, and obtained a judgment thereon {conclu k la reconnoif 
fance de I aBe £S 5 * fait Jlatuer fur ceite rccomioijfance). See the edift 
of December 1684. 

There is in this refpeft a difference between the perfon who has 
bimfelf fubferibed the aft, and his heirs or fucceflbrs. The latter, 
when they are afligned to acknowledge the fignature of the deceafed, 
may polfibly not be acquainted with it, and therefore, they are not 
obliged direftly, to admit or deny it ; and upon their declaration 
that they do not know whether it is genuine or not, the judge 
direfts a verification (c). 'WTiereas a perfon who has himfclf fub- 
feribed the aft, cannot be ignorant of his own fignature, and there- 
fore muft direftly admit or deny it ; and unlefs he pofitively denies 
it, the judge* will pronounce a recognition of the aft as fub- 
feribed by him. 

C 709 ] confulaf jurifdiftions (^/), when the defendant de- 

nies the truth of his fignature, the confular judges ought 

(«> Set Appendix, N® 16. § 5. 

(^) To conclude for any given fubjedl, meant ro require a judgment in fupportof whit' 
•• demanded j for inftince, in the prefent example, to require a judgment pronouncing the 
%Q, to be genuine, the prayer of a bill inequity may be compared to the conclufiont referred to. 

(ft See Appendix, § 6. 

{d) Tbefc ere jutlfdldtioni eftabliibed with relation to commercial difputec. 

8 


to 
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*to refer the cafe to the ordinary judge, to call for the recognition of 
the fignature, and, in the mean timei the piece has not any creditr 
But there is this peculiarity in thefe jurifdiftions, that as long as 
the defendant does not cxprcfsly difpute the truth of the {ignature^ 
the piece has full credit, and the complainant may obtain a judg- 
ment of condemnation, by virtue thereof, without demanding a 
previous recognition. Declaration of 15 Alay^ 1703. 

£ 710 ] *^h<^re is alfo a peculiarity with refpe£t to ceduhs {a)p 

and proniifes, by which a perfon engages to pay a fum 
for the loan of money, or other thing, that when the promife is in 
a different hand-writing from that of the perfon fubferibing it, it is 
requifite tliat fuch perfon, befule^ his fignature, Ihoukl write with 
his own hand tlie amount of the fum which he obliges himfelf to 
pay, which is commonly done in thefe terms gcod for (bon pour) 
fuch a fum. This was ordained the king’s declaration of the a 2d 
September 1 733, In order to prevent furprife upon perfons who 
fign a£ls prefented to them, without having read the contents. 

But as commerce w'ould be cramped, if all kinds of perfons 'were 
obliged to this formality of writing, with their own hand, the fum 
which they oblige thcmfclves to pay, anck there arc many perfons 
who cannot write any thing beyond the fignature of their name, 
the law excepts from its difpofition tradefmen, artlfans, labourers, 
and country people, againll whom promifes fubferibed by them, 
are entitled to credit, although they do not contain any more of 
iheir WTiting than their fignature. 

r When the fum wTittcn In the hand of the debtor, 

L 7 ^ * j 

without the body of the ccdu/c or promife, is lefs than 
the fumexpreffed in the l)ody, which is of a different hand-writing; 
for inftance, if in the body it is faid, I acknowledge to owe fuch a 
one the fum of 300 livres, and at the foot, without the body of 
the promife, it is written in tlic land of the debtor, goad for 200 
Uvresy there is no doubt but that the promife is only binding for 
the 200. 

If the body of the promife Is wholly wTitten in the hand of the 
debtor, as well as the bony in cafe of doubt, as tQ what is really 
due, the dccifion ought*, cateris paribusy to be in favour of libe-' 
ration ; according to the rule, that femper in obfeuris quod minimum 
j/Sf fequimury /. q.Jf. di R. I. Therefore, in the cafe fuppofed, the 
promife is only valid for 200 Uvres ; but if the caufe of the debt, 
expreffed in the body of the promife, fliews that the fum in the 
body is that which is really due, it muft be decided otherwife.. 
For inftance, if the promife written in the hand of tlie debtor fayS| 

{0) CtduU may be defined to be a note In writiflg* 

I ac-^ 


1 
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I*acknowlcdge to owe the fum of 300 livres, for fifteen yards of 
broad cloth, which he has fold and delivered to me, and it appears 
that that kind of cloth was about the price of twenty livres a yard, 
the promife will be binding for 300 livres, although it be under- 
written good for 200 livres. 

- - The fame rules muft be followed in deciding upon the 

oppofite cafe : when the fum exprefled in the body of 
the promife is lefs than that exprefled in the bon, as if it were faid, 
I acknowledge to owe 200 livres, and at the foot, good for 300 
livres s cateris pat thus ^ the prefumption is for 200 livres, uiilcfs 
from what is exprelTed, as to the caufe of the debt, it appear that 
the amount really due is 300. 

j- - When a perfon acknowledges himfelf to be debtor 

and depofitary of a certain fum, according to the parti- 
culars fpecified in the margin, the fum to which thofe particulars 
amount is the fum due, although diiTerent from that exprefled in 
the aft ; which in fuch cafe is an error of calculation, 
j. - Afts under private fignature are no evidence againft 

the party fubferibing them, when they are in his own 


pofleflion. 

For inftance, if a note is found amongft my papers, by whkh 
I acknowledge that I owe you a certain fum that you liave lent 
me, this will be no proof of the debt : for, being in my pofleflion, 
the prefumption is, either that I wrote it under the e'xpcftation 
that you would lend me the amount, and that tlie loan nut having 
taken place, the note had remained with me, fo that if you had 
in faft lent it, I had repaid it, and the note had been thereupon 
returned. 

The fame principle applies to afts of liberation, notwithflandlng 
they are more favoured. For inftance, if there appears amongft 
the efFefts of my creditor, an acquittance figned by him, for the 
money which I owe him, it will be no evidence of payment : for, 
being in his pofleflion, it will be prefumed that he had written it 
befor^and, under the expeftation of my coming to pay the debt, 
and that as I had not done fo, he had kept it. 

C 7^5 ] under private fignature, like authentic afts, are 

no evidence againft third perfons, further than to fliew 
that the thing contained in the aft really took place, probant rem 
ipfitfn : but they have not that efFeft to the fame extent as authentic 
afts : for the latter, having a date verified by the atteftaiion of the 
public ofliccr, who received them, are evidence againft third per- 
fons, that what is contained in the aft took place on the day 
thereby fpecified ; whereas afts under private fignature, being 
liable to be antedated^ are commonly no evidence againft third 
VoL. I. I i perfons 
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perfons, that what they contain really pafTed, except from the day 
of their being exhibited. 

Therefore, if I have feized the cftate of my debtor, by virtue of 
an hypothecation, and tlie farmer who is upon the eftate oppofcs 
the feizure, and pretends that it belongs to him, and in proof pf 
that allegation, produces an a£l: under private fignaturc, by which 
it ii faid that the debtor fold Irlin the eltate, and thig act has n 
date anterior not only to my feizure, but alfo to niy debt \ he will 
not thereby obtain a removal of my feizure, for the act being under 
private lignature, does not prove againil me, who am a third per- 
ioii, tliac the file wliicli it imports took place at the time fpecllied 
in it ; the act is not confulered as liaving any date, except from 
the clay of producing it to me, and as it is only produced after the 
feizure, it does not prove any fale before the feizure, when it was 
710 longer in the power of my debtor to make a tale to my pre- 
judice. 

If, however, there w^as any clrcumflance to afeertain llie date 
of the act, fuch as the death of one of the parties who liad fui»- 
fcribed it, this would be evidence, even agaiult third pcrfv>ni, ol 
rhe acl having been palled prt\ious to fucli death. 

5 If. Of p:’i -j rile IVrilirigs tale 1 from public Archives » 

^ ^ The name of public archives is given to rcpofitorics tvf 

' titles cftablilhed l)y jiulicial autliority. Archiviwi^ lays 
Dumoulln, ej} quod public e au fori late pote/iatem huletitis trigitur. 

Thcfc repofitories being only cllabiilhed for the prefervation of 
genuine titles, they allure the truth of thofc w hich are found in 
them. Therefore, afts under private (ignature, with tlie attellatioii 
of the treafurer of the archives, are entitled to credit, w Ithout re- 
cognition. DimouUn in Conf Par. J 8. gl. I. //. 26. 

§ III. Oj Terriers and cenftve ( 7 ?jarior:iil J Papers {a). 

_ - A perfon cannot make titles for himfelf : therefore 

I 7 1 7 I * 

^ a£ls w'hich arc not palTed by any public perfon, fuch 

cueilUretSj that is, regifters of the lord of a manor, of the ellates 
held under him, and the dues and fervices annually payable to 
him, do not prove the performance of thofe fervices, and confe- 
quently, are not a fufHcicnt foundation for the lord to demand a 
recognition of them. 

Ncvcrtbelefs, when tlicy are ancient and uniform, they form a 
fcmi-proof, which, joined with others, fuch as the acknowledge 
[a) Sec ^rpcaJIx, N* XVI. § 4 . 


menis 
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merits of the proprietors of the neighbouring eftates, may fuffi- 
ciently eftablifh the demand of the lord. 

Thefe kinds of papers, which are not authentic, are no 
^ proof for the lord againfl other perfons ; but they arc 

proof for others againfl him. Therefore, if the lord ufurps upon 
my pofleffion of an eflate, I may fupport my demand for recovering 
it by his terriers, by which it appears, that he received the quit- 
rent of it from me and my father, to whom it was ftated that he 
had made a grant of it. 

But when the tenant makes ufe of the cenflve papers againfl the 
lord, the lord may, in his turn, make ufe of them againfl: him ; and 
in this cafe, the papers cf the lord are full proof in his favour, 
Dumoulwy ibid. n. 20. For hiftance, if in the cafe fuppofed the 
tenuTit offers the ccnfive papers of the lord, to prove that the cflatc 
belongs to him, as having been granted by the lord to liolJ of kls 
manor, by certain fervices the lord may ufe the fame papers to 
prove that the eftate is fubjecl to all the dues aud fervices which 
are there mentioned j and they are, in this cafe, a full proof in his 
favour. 

Neverthelefs, they would, even in this cafe, only -be a proof in 
favour of the lord, of fa£ls tiiat have fome relation to the fubjer?:, 
on account of which, they are made ufe of againft him. Fcr !ti- 
ftance, the lord could not prove by thefe papers that another cilate 
in my pofTeffion is allb held of him. DumcuHn, ibid. 

§ IV. Of TradeJnuftS Boohs (a) . 

- ^ ^ As a perfon cannot make a title for Linafelf, according 

' to the principle which we have already eftabliihed, it 
follows, that the books of tradefmen, in which they infert, from 
day to day, the goods which they deliver to different perfons, can- 
not be a full and entire proof of the goods being fupplied, againfl 
the perfons who are debited for them. 

Neverthelefs, it has been eftabliflied in favour of commerce, that 
when thefe books arc fo regular on the face of them, that they are 
written, from day to day, without any blank ; when the tradefman 
has the reputation of probity, and his demand is made within a 
year after the delivery, they make a femi-proof ; and judges often 
even decide in favour of the demands of tradefmen, by admitting 
their oath; as fupplying the defect of proof arifing from their 
books. 

This is the fcntiment of DumouUn^ ad L. 3. Cod.deReb. Cred. (i) 
tom. 3. p. 635. col. 2. of the edition of 1681 j where, fpeaking of 

(«) See Appendix, N®XVI. ^ 6. 

{h) In boiue fidei contraftibus, necnon [etiam] In csstens caulis, lao^iS preb^tienure, 
per jtt^esm ceufj cogniUt res decidi oppgrtei. 

^ 1 1 a ths 
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the books of reputable tradefmen, he fays, ** rationes tjus quamvis 
mnplenam prohationem^nec omnino femiplemm inducantjtamen inferunt 
aliquam prafumpiionem ex qua pojfu ei dtferri jurameniumy ita ut per 
fe rationes probent 

This ought more particularly to be allowed between one tradef- 
man and another. 

- Boiceatty p, 2. r. 8. requires that the books of the 

^ tradefman ihould be fortified by other circumftances ; 

for inftance, by proof that the defendant was accuftomed to deal 
with the tradefman, and to purchafe from him on credit. Such a 
fact, or fome other of the fame kind, being admitted, or proved by 
witnefles in cafe it is denied, this author decides, th^it the affirm- 
ation of the tradefman that lie has fupplied the goods mentioned in 
the book ought to be allowed. 

P - It may be added, that this fhould only be admitted 

when the charges do not amount to too confidcrable a 
fum, or contain any thing which is improbable, with reference to^ 
the fituation of the defendant. 

For inftance, it would not be deemed probable, if it was dated 
- in the books of a tradefman, that he had fold and delivered to me 
ten ells of black cloth, in the fpace of a year ; as it is not likely 
that I fhould want more than one habiliment {a) in the courfc of a 
vear, for which four ells would be fufficient. 

P - With refpeeb to petty dealers, who do not belong to 

the clafs of tradefmen, but to the dregs of the people, 
BoiceaUy ibid, thinks that their books are not entitU il to credit. 

- After having fhewn how far the books of tradefmen 
are evidence in their favour, it remains to fee what proof 

they arc againft them. And there is no quedion, but tliat they 
form a complete proof againll them, as well of the agreements 
which they have made, as of the goods and payments which they 
have received. 

This is the cafe even when the entry is made by the hand of a 
diderent perfon from the tradefman, provided it is clear that it is 
the journal which he is in the habit of ufing : for, icing in his pof- 
feffion, the prefumption is, that every tiling contained in it w^as 
written with his confent. Dumoulwy ad. L. 3. Cod. de Reb. CreJ. 

Ditniouliny ibid, dates, as a fird limitation to the rule, that to 
make a tradefman’s book evidence againd him, of any fum wliich 
he acknowledges himfelf to ow-e, it is in general requifite that 
the caufe of the debt fhould be expreffed : for, as there cannot be 
any debt without fome caufe to produce it, and the writing alone 

[a) I conceive the learned writer mufl allude to his gown, judge^ or profe0br. 

docs 
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does not make the debt, the demand of the d^bt cannot be fup- 
ported until the caufe of it appears. 

But it is fufficient that a caufe Ihould appear by prefumption 
and conjedlures. Therefore, if one tradefman has written in his 
book that he owed fo much to another, though the caufe of it is 
not exprefled, his book will be proof againft him, if the otlier is 
a perfon from whom he was in die habit of getting the goods, ufed 
in his bufinefs ; for, in this cafe, the prefumption is, that the debt 
was for fuch goods. Dunioulin^ ibid. 

The fecond limitation, ftatcd by Dumouliny is, that credit (hould 
be only given to the book, and not to the loofe papers ( papiers vo» 
hilts Jf (a) tliat arc contained in it. 

The third limitation is, that the journal of a tradefman is no 
proof for me againft him, unlefs I confent to its being ufed by 
him againft me *, for a perfon cannot claim a benefit from a piece 
which he rcjedls. DumouUtiy ibid. Nam fdes feriptura ejl indivifi^ 
bills. Dort. ad L.ft ex.falf. 43. Cod. de Tranf. 


§ V. Of the domejlic Papers of Individuals {f). 

- ^ - After having treated of the journals and papers of 

tradefmen, it comes next in order to fpcak of thofe of 
private perfons. 

It is clear that what we write in our domeftic papers is no 
proof ill our favour againft any perfon, who has not fubferibed 
them : “ t'xemplo pcrniciofum ejl ut ci feriptura credatur^ qua unuf 
quifqtic fibi adnotatione propria debitor em conjliiuiti'* L. q. Cod. de 
Prob. But are they proof againft us? Boiceau^ p. 2. c.S. n. 14. 
diftinguifties between wTitings which acknowledge an obligation 
from oiirfelvcs, and thofe which import the liberation of a debtor. 

In the former cafe, for inftance, if I have written in my journal, 
or on my tablets, tiiut 1 have borrowed twenty piftolcs of Peter ^ 
Boiccauy ibid, thinks, tiiat if this entry is figned by me, it is a com- 
plete proof of die debt againft myfelf and my heirs, and that if 
it is not figned, it is only a femi-proof, which ought to be fortified 
by fome confirmatory circumftance. 

I think the diftincflon of Boicenn a plaufible one, but for a 
reafon different from thofe affigned by him : when the note which 
I have made of the loan in my journal is not figned, it appears to 
have been made only for the purpofe of keeping an account for my 
own ufc, and not to ferve the creditor as a proof of the loan : anil, 

(«) All the Frenci jurifti Tpeak of loofe papers under thia metaphor. 

(i) Sie Appendix, N»XVI. § 6. 

I i3 
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AS he has no note to produce, the prefumption is, that he has re- 
turned my note to me upon payment of the debt ; and that thinking 
myfelf fufficiently fecure by the reftitution of the note, I have 
ncglc&cd to crofs out the entry, and mention the payment. But 
my fignature of the entry is an indication, that it was made with 
the intention of ferving the creditor as a proof of the debt, and 
therefore, it ought to have that effeft. 

Although I have not figned the entry, if I have in any other 
manner declared.or intimated, that I made it for the fake of ferving 
as a proof, in cafe I fiiould be furprifed by death, as if I had de- 
clared by the entry, that the perfon who lent me the money, de- 
clined receiving any note for it ; the entry, in this cafe, although 
not figned, ought to be allowed as a proof of the debt againft me 
and my heirs. 

When the entry, although figned, is croflTcd out, it is no longer 
any proof in favour of the creditor •, on the contrary, the circum* 
ft:Mice of its being eroded, is a proof that I have repaid the money, 
if the creditor has not any engagement from me in his pofleflion. 

§ VI. Of private W rilhigs net ftgncd {a), 

j. - There are three kinds of thefe writings; i. Journals 
and tablets ; 2. Writings on loofc papers (fur f utiles 
volants f and not at the foot in the margin, or upon the back of an 
a£f wliich is figned ; 3. Thofe which arc at the foot in tlie mar- 
gin, or upon the back of a figned acl. 

We have fpoken of the firil kind in the preceding divifion. 

Thofe of the fecoiul kind may be coiiiidcred as they tend to 
oblige or to liberate. 

With refpc£l to thofe which tend to liberate, fuch as acquit- 
tances in tlie hand- writing of trie creditor, not figned, and in the 
pofieflion (^f the debtor ; .diliough we have dccitltxl in the pre- 
ceding divifion, that ncei})r‘] written in the journal of the creditor 
are full proof of tlie payment, without its being requifite that they 
fhould be figned, I do not think tliat the fame detiTion fliould be 
applied to acquittances not figned upon loofe papers, though wheh’y 
in the hand-writing of the credfitor, and in the poiTefiion of the 
debtor. The reafon of this uiiTercnce is, that it is not ufual to 
fjgn the entries of receipts in a journal ; whereas it is cuftomary 
for the creditor to fign the receipt which he gives to his debtor : 
therefore, w'hen the receipt is not figned, it may be fuppofed that 
It was riven to the debtor before payment; for Inftance, as a 
draft for the debtor, to examine w hether he approves of the form 

iv 


(<•) S t .Appendix, N* XVJ. § 6. 
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in which it is conceived, and which the creditor purpofed figning, 
when the debt was paid. Neverthelefs, if the acquittance is dated, 
and fo wants nothing but the fignature \ if it is merely a common 
receipt, of whicfi it is not ufual to make a draft ; in fliort, if there 
does not appear to be any reafon for its coming into the pofleffion 
of the debtor, before payment ; in fuch cafe, I think it ought to be 
prefumed, tliat the acquittance was cafually forgotten to be figned, 
and that it ought to be admitted as proof of payment, efpecially if 
fupported by the fuppletory oath of tlie debtor. 

With refpeft to unfigncJ writings, or loofe papers, which tend 
to tlie obligation of the perfons writing them, fuch as a promife, an 
aci of falc, &c. tlioiigh they are found in the hands of the perfoa 
in wiiofo favour the obligation is purported to be contradled, they 
are no proof agaliifl: the perfon writing them, that the obligation 
really iias been contrafted : they may ha\c been mere propofals 
never carried into effect. 

. ^ It remains to fpeak of unfigned writings, which arc 

^ ^ at the foot in the margin, or on the back of a writing 

figned *, thefc tend cither to liberate, or to produce a new obli- 
gation. 

With rcfpect to thofe which tend to liberation, a further 
dKliiiiStion mull be made between the cafe where tlie adl, at the 
foot, or on the back of wliich they are, is, and has never ceafed to 
be, in the poffcflion of the creditor, and that in which it is in the 
poffeffion of the debtor. In the tirfl cafe, as when at the foot, or 
on the bick of a promife, figned by the debtor, in the poffeffion of 
the creditor, there are acquittances of monies received on account, 
thefe, although not figned or dated, are a full proof of payment ^ 
not only when they are in the hand-writing of the creditor, but in 
whofe ever writing tliey may be, even in that of the debtor ; as it is 
not probable tliat the creditor would have allowed him to write 
fuch receipts on a note in his own poffeffion, if the payments had 
not been really nivulc. 

Furtlier, even when writings not figned, wliich are at the foot, 
or on tlie back ©t an vicl in the pofleffion of tlie creditor, and which 
tend to liberate the debtor from the engagement contained in the 
acl, are crofled out, they are ftill entitled to credit : for it ought 
not to be in the power of the creditor, in whofe pofleffion the aft 
is, and ilill lefs oiiglit it to be in the power of his heirs, by croffmg 
the writing, to dcitroy the proof of payment which it contains. 

Thefe difpofitions apply when the aft is in the hands' 
of the creditor. Wliat if it be in the hands of the debtor ? 
As if there arc duplicates of a contraft of falc, and in the margin 
of that part which is in the hands of the buyer, the debtor of the 

I i 4 I rice, 
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price, there is a receipt not (igned ? Thcfe writings will have full 
credit, if they arc in the hand-writing of the creditor ; fuch acquit- 
tances being on the a£t itfelf, which contains the obligation, have 
more force than unfigncd acquittances upon detached papers. It 
is the fame with refpeft to unfigncd acquittances, in the hand- 
writing of the creditor, at the foot of a former acquittance which 
is figned i but if they arc not in the hand-writing of the creditor, 
they are no proof of payment ; as it ought not to be in the power 
of the debtor to procure a liberation from his debt, by getting any 
perfon, no matter who, to fign receipts upon the a£); in his pof- 
feHion. 

Acquittances, though in the hand- writing of the creditor, and 
indorfed on tlie in the pofTeiEon of the debtor, are no evidence 
if they are crofled : for it is very unlikely that the debtor, who is 
in pofleffion of the aft, would have fuffered them to have been 
crofled if there had been an eflFeftive payment ; and it is reafonablc 
to fuppofe that the creditor, having written the acquittance upon a 
propofal of payment, had obliterated it, becaufe the propofal had not 
been carried into effeft. 


-- j. - With refpeft to writings not figned, which tend to 
^ produce an obligation ; when they have reference to the 

aft, at the foot, or on the back, or in the margin, of which they arc 
contained, they are evidence again ft the debtor who has written 
them. For inftance, if at the foot of a promife figned by Petery 
by which he acknowledges that fames has lent him a hundred 
pounds, there was written in the hand of Petery — I alfo acknowledge 
that James has lent me twenty pounds more. This writing, although not 
fign.d, would be evidence againft liefer ; becaufe the terms, 
a/foy morcy have a reference to the aft which is figned by him. 
Boiceau, 1 1 . 2 and Dufityy ib'^d. 

So, if to a contract for the fale of a farm, figned by both parties, 
there . is added a polifcript, written by the feller, though not figned, 
importing that the ftock upon the farm was included in tlie fale, 
this poftfeript would be evidence againft him. 

If it were in any other hand-writing, it is clear that it would be 
no evidence againft the feller if produced by the buyer ; but if the 
poftfeript were at the foot of the aft, which is in the hands of the 
feller, though written by another perfon, it would be evidence 
againft the feller ; for he would not have allowed it to be fubjoined 
to an aft in his pofleflion, unlefs the agreement had been fuch as it 
imports. 

C 7^9 ] writings in the margin, &c. of an aft have no 

relation to the aft , and are not figned, they are to ‘ be re- 
garded in the fame manner as if written on any other loofe papers. 
Vid. fupray n. 72c. 

JVIII. Of 
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§VIII. Of Tallies. 

Tallies are the parts of a piece of wood cut in two 
t 73° J tvsro perfons ufe to denote the quantity of goods 

fupplied by the one to the other. 

For this purpofe each of them has one of the pieces ; that in 
poflelTion of the debtor, is properly called the tally, and the other 
the ecbantillon. 

When the goods are delivered, the two pieces are joined together^ 
and a notch is cut in them, denoting the quantity fupplied; fucb 
are the tallies of baktrs. 

Thefe tallies are ufed inftead of writings, and are a kind gf writ* 
ten proof of the quantity fupplied, when die buyer has the eclian<« 
tillon to join to the tally. 

ARTICLE III. 

Of Copies. 

^ It is a rule common to all copies, that when the origin 
^ ^ nal title fubfifts, they arc no proof of any thing which 

is not contained in the original ; as the notaries ought not^ even 
under pretence of interpretation, to add any thing in the ingrofi^ 
nients and tranfcripts delivered to the parties, which is not con- 
tained in the original minutes. 

Therefore, there can hardly be any qucftion refpefting the credit 
which is due to copies, fo long as tlie original fubfifts; for if 
there Is any doubt as to the contents, recourfe may be had to the 
original. 

There may be more difficulty with rcfpefl: to the credit due to 
copies in cafe the original is loft. It is requifitc to diftinguiffi be- 
tween thofe made by a public officer from thofe which arc not. And 
the firft muft be further diftinguifhed into three different kinds : ift, 
Thofe which are made by the authority of a judge, the party being 
prefent or du>y fummoned ; 2d, Thofe which are made without the 
authority of a judge, but in the prcfence of the parties ; 3d, Thofe 
which are made without the parties being either prefent, or fum- 
moned : we fliall treat of thefe kinds in the three firft paragraphs. 
The regifter of infinuations contains copies made by a public 
officer : we ttiall treat of it in a fourth paragraph. We (hall treat 
in the fifth, of copies not made by a public officer. And in the 
fixth, of copies of copies. 


§ 1 . 0 / 
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J I. Of Copies wade by. the Authority of a fudge^ the Pdriy hAng prei» 
fent or duly fummoned* 

^ He who would have a copy of this kind, which is as 

^ ^ good as an original, prefents a petition to the judge;’ 

the foot of which the judge ordains that a copy fliall be made from 
die original of fuch an ad, at a given place, and on a particular day 
and hour, and that the parties iiiterefted fliall be fummoned to 
attend in confequence of this order, the parties are fummoned 
to attend at the hour and place appointed. 

The copy whicli is made in confcquence of this order by a public 
officer, Avhether in the prefence of the parties, or in their abfcnce, 
after having been duly fummoned, is called a copy en forme* If the 
original is afterwards loft, it has the fame credit againft the parties 
fummoned, their heirs and fucccflbrs, as would have been given to 
the original Itfelf. Dumouliny in. Conf Par* § 8. g/. i. n. 37. 


c 733 ] 


Obferve, that when thefe copies are recent, the enun* 


ciatloii wliich they contain of the order of the judge, 
and of the affignatlons of the parties, is not a fufficlcnt proof that 
thefe formalities have been obferved. Therefore, die copy is not 
allowed in default of the original, as making the fame proof whicli 
the original would have done, without producing the order of tliC 
judge and the affignation. 

But when the copies are ancient, the enunciation of the obftr- 
vance of the formalities, is a fufficient proof that they have been 
obferved, according to the rule enunciativa in antiqnis probant \ and 
it is not neceffary to produce either the order of tlie judge or the 
affignatlons. 

For a copy to be reputed ancient, fo as to difpenfe witli the pro- 
duftion of the proceedings which are therein ftated to have taken 
place, it is not requifite that it fliould be fo old as thirty or forty 
years, as is neccllary for fupplying the defers of making full 
proof, W'hich wc fliall fpeak of tnfra^ //. 737 ; ten years is fiinicient. 
Upon this principle it has been decided, that the purchafer of an 
eftate under a judicial decree, whofe title is impeached, is not 
obliged, after the expiration of ten years, to produce the proceedings 
upon which the decree was founded. 

P .. Thefe copies w^hich. With rcfpe£l: toperfons 

^ prefeat or duly fummoned have the fame credit as the 
original, have not, with refpecl to other perfons, any other efte£t 
than copies made without any perfons being fummoned or prefeiit, 
\ve lliall fj'cak oi infra, § 3. Dumudw, ilid.d* 2. 37. 


fll. Of 
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J IL Of Copies made in the Prefence of the Parties ^ but nvithut the 
Authority of a fudge ^ 

Tliefe zrc not properly copies en forme^ fincc they are 
t 735 ] made without the authority of the judge; neverthelefs, 
they have the fame efTeft between the parties who were prefeiit, 
their heirs and fuccelTors, as copies en forme ^ and are regarded as 
fuch when the original is not forth-coming. 

Tiiey derive this authority from the agreement of the parties ; for, 
the parties have by their prefence, when the copies are made tacitly, 
agreed that they fliould be in lieu of the original. Thefe copies, 
however, have not always the fame force as copies en forme ; for as 
they derive all their force from the agreement of the parties, it 
follows, that they cannot have any force in refpeS of things, upon 
which the parties have no power to make any agreement, and which 
arc not at their dlfpofal. 

[The illuftration relates to the grant under a chief rent {fail h 
emphiteof) of an eftate belonging to a benefice, which was 
only good if accompanied by certain formalities, not par- 
ticularly mentioned ; — the copies of the inftruments requifitc 
for that purpefe, made in the prefence of a predeceflbr, have 
not the fime credit againft the fucceflbr as the originals or 
copies en flnne : for the predeceflbr, who had not the free dif- 
poiltion of the benefice, could not, in prejudice of his fuccef- 
fors, agree that fuc/i copies (lull be allowed to be conformable 
to original a£ls, Citablifluiig the validity of an alteration of 
the cllate.] 


J III. Of Cop'tts' made in the ylhfnre of the Parties ^ and nvithout their 
being judicially fummoned. 


j. g ^ G*pies which are taken from the originals, without the 
“* prcfeiur of the parties, and without their being fum- 
moned, are not in general a full p^^oof againft them, of the contents 
cf the original, in cafe of the original being loft ; fuch a copy is 
only an indicium or commence.ment of proof ; which is fufficient to 
admit a proof by witnefTes, to fupply the cicfca of the copy. 

This decifion holds good, whether the copy was made with or 
without the order of a judge ; for it is the fame tiling, whether 


there was an order which lias not been made ufe of by fummoning 
the party, or no order at all. 


This decifion, according to DutnouUn^ takes place even when the 
copy has been made by the fame notary who received the original. 
For inftance, I pafs a procuration before George^ a notary, for Peter, 
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to fell my houfe to James ; Peter fells the houfe to James by virtue 
of this procuration, a copy of which is inferted at the foot of the 
contrail of falc ; whicli copy is figned by George^ who attefts that 
he has taken it word for word from the original received by him. 
Afterwards I claim die eftate from James^ and the original of the. 
procuration which I had given to Peter being loft, there is nothing 
to fliew againft me but this copy. The copy will not be a full and en- 
tire proof of my having given the power ; the reafon is, that this copy 
proves- indeed that there was an original from which it was taken \ 
but not having been taken in my prefence, or after fummoning me, 
it is no proof againft me that the original had all the charafters 
requifite to entitle it to credit s it docs not prove that my lignature 
which is faid to have been fubjoined lo the original, was genuine: 
it is true that the fa<ft is attefted by the notary who received the 
original, and who law me fign it \ but, fays Dnmouhn^ a notary can 
only atteft and verify what he is required to atteft by the parties. 

Non potefi tejlari ntft de eo de quo rogatur a parUbus \ ^ he can only 
atteft what he fees and hears, propriis JenJwus^ at the time of the 
attettation •, now at the time of making this copy, he only faw 
that there was an original, but he did not at that time fee me fign it; 
he was not required by me to atteft that there was a regular origi- 
nal figned by me, from which he took the copy, fince it is fuppofed 
to have been taken In my abfence ; and confequently he could not 
give to fuch copy the authority of an original. Dinmulhi^ diH. § 8. 
gl. I.;;. 48. 62, ^3,64, &c. 

j. - What w’e have faid is fubjefl: to an exception wdth rc- 
fpecl to ancient copies ; for thefe, whether made by the 
fame notary who received the original, or another, arc evidence 
againft all perfons in default of the original ; bccaufe tliey cnouncc 
that there was a regular original, and in antiquis enunciaiiva probant. 

This is laid down by Dumouliny ibid, 41. Si excmplian ejfet 
antiquum^ £5* de injlrumento antiquo [tmn enim fufficeret originale fuijfe 
antiquum^ ft exemplum ejfet recens). Tunc ratione antiquitatis puto quod 
plene proharet contra omnes quantujj^ ipfum originate probavet ; ratio quia 
babet authenticum tejiimonium de autoritate tenore cri^inatisy cui an-^ 
iiquitas loco ceeterarum probationum quarum copiam fujtulitj authoritaUm 
plena fidei fuppletJ^ 

A copy is commonly reputed to be ancient when it is thirty or 
forty years old : for, according to Dumouliny ibid.n. 81 & 82. ex- 
cept in matters relative to rights which only admit an immemo-' 
rial and centenary pofleflion, as to which an is only deemed 
ancient after a hundred years, afts arc reputed ancient whcn#they 
arc thirty or forty years old. They may even, according to this 

author^ 
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author, be allowed as ancient at the end of ten years, ad folmnita^ 
tern prefumendam niftagatur de gravi prajudklo alteriusi' kid. 83. 


j IV. Of the Regifer of Inftnuations (a). 

^ -j The copy of a donation which is traiifcribcd in the 
^ regifter is not evidence of the donation ; otherwife it 

woiild be in the power of an ill-difpofed perfon to make a forged 
donation, w^hich he would get traiifcribcd in the regifter of infinua*- 
tions ; and elude tlie proof of the forgery, by fuppreffing the ori- 
ginal. But Boiceait^p. i. II. thinks that the regifter is at leaft a 
commencement of proof by writing, which fliould authorife a tef- 
timonial proof of the donation. Danty is of opinion, that there is 
confidcrable difficulty in this decifion. To render fuch proof ad- 
miflible, I would have at leaft two things concur; i ft. That it 
fliould be manifeft, that the minutes of all the aSs pafled by the 
notary, within the year in which it is pretended that the donation 
was made, are miffing : for, if only the minute of this fuppofed 
donation was not to be found, fufpicions would arife from the 
fuppreffion of the aft, wdiich would create a doubt refpediing 
either the truth or the form of it, and prevent the admiflion of proof 
by witnefles. ad, I think the donatary fliould be required to ofTef* 
proof by witneffes who were prefent when the a£b was pafled, or 
at leaft, who had heard the donor admit it ; and that it fhould not 
be fufficient to prove that fome perfon had feen the donation iiv 
the hands of the donatary ; for the w itneffes who had feen the 
aft might not know whether it w^as authentic or had the proper 
forms. 

^ ^ If the infmuation had been made at the requeft of the 

donoi, and he had figned the regifter ; Boiceau decides, 
that it w-ould be evidence of the donation, for the reafon mention- 
ed above ; that judicial copies, made in the prefence of the parties, 
have the fame credit againlt a party who was prefent when they 
were made as orijiinals. 

$ V. Of Copies altogether v formal and not made ly any public 

Perfon. 

C 740 ] Copies not made by any public perfon, are thofe which 
arc called abfolutcly informal ; they do not, even if an- 
cient, form any proof, and can at moft furnifh a very flight in- 
ference. 

(<a) This regifter appears by the context to be appropriated to ih^- entry of dona- 
tions. 

X Ncverthelcfs, 
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Neyerthelefsj if a pcrfon produ'*cd fuch an informal copy, in or- 
der to draw fome inference from it, the other party mi|Ltht make ufc 
of It as proof againft him, becaiif^ by producing it himfelf, he is 
deemed to recognize the truth of it ^ as a perfon oughc not to pro- 
duce any pieces which he docs not believe to be true. 

When a copy has been made by a public perfon, as a notary, but 
without calling in wifneHes, or another notary, ir is not confulcrcd 
as made by a public pcrfon, and is equally informal, as if it had 
been made by any private individual : for a perfon is not confidered 
as having a public charafter, except fo far as he adls in conformity 
to It. ** Perfona publua^^ fays Dumoulii), rrgens contra iffSium 
ferfmm publica^ non ejl digna fpcElari tii perfona publkaj* 


5 VI. Of Copies of Copies* 

j- j It is evident that a copy taken not from the original, 
but from a preceding copy, aitlicugh ftrvato juris ordlne^ 
can only be equal proof with that from which it was taken, and 
againft the fame perfons. 

Sometimes this fecond copy, although furvato juris crditie, 
Is not the fame proof againft the fame ptrfons rs the preceding 
copy would have been ; as when the perfon to whom it is oppofed 
had not the fame rcafons for conteiling the original, at the time cf 
taking the preceding copy, as he has at preLnt with rcfp:£l to the 
pcrfon who has taken the fccoiid. 

Dumoulin^ § 8. g/. i*n, 34. giver, this example *, Peter has a copy 
made in the prefence of my attorney, of the whole of the tella- 
ment of one of my relations, and whom I have fucceeded as 
heir, and obtains a legacy of a hundred crowns ; this copy is 
taken from an original depofited with a notary. Aftjrwards 
fames comes and demands a legacy of ten thoufand crowns, 
by virtue of the fame teftamcni and as the original has fince 
difappeared, he prefents a petition to have a copy taken in my 
prefence, or after fummoning me, from the copy taken by Peter* 
Dumoulin fays, that this copy, taken by fames from that of 
PeUr^ is not a full proof againft. me, as tlic copy tr.k?n by Peter 
from the original, would be in favour of himftlf ; becaufc, fays 
he, nova contradicendi caufa fuhejl* I have now rcafons for 
contradifting and contefting the original, wliich I had not when 
Peter took his copy ; the demand of Peter for an Inconfiderable 
legacy of a hundred crowns, and it was not worth my while on 
account of that, to take the trouble of contefting the original, and 
I therefore neglcfted the means w^hich I then had of doing fo ; but 
now that fames demands ten thoufaiul crowns, I liave a very 

firong 
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arong iiucreft In feeing whether the original teftament appears to 
be regular. Therefore, although I made no objeftion to the copy 
of Peter j being taken as the copy of a regular teftament, it docs not 
follow, that 1 am bound to acknowledge the fame thing with rc- 
fpe£l to the copy of James^ taken from that of Peter. 

A R T I C I. E IV. 

Of the D finciion between Primary Titles^ and Titles of Recognition. 

- The primary title, as the name implies, is the firft title 
which has been pafled between the parties, between 
whom an obligation lias been contracted, and wliich contains fuch 
obligation. For inftance, the primary title of an annuity is the 
contract by which it is granted. Titles of recognition are thofe 
which have been fubfequently pafled by the debtors, their heirs, or 
fucceflbrs. 

DumouUn^ d. § 8. «. 88. diftiiigulflies two kinds of titles 
L 743 J of recognition, thofe which are in the form which he 
calls ex certd feientidy and thofe which he calls //i forma communi. 

Recognitions ex certd fcientidy which he alfo calls in formd fpeciuU 
it difpofitivdy n. 89. are thofe in which the tenor of tlie primary title 
is fet out. 'fhefe recognitions have the particular quality of being 
equivalent to tlie original, in cafe that fliould be loft, and they 
prove the exiltence of it againft tlie perfon acknowledging, provided 
he has the difpofition of his rights, and againft his heirs, and fuccef- 
fors, and confequently excufe the creditor from producing the ori- 
ginal, in cafe of its being loft. DumouUny ibid, 89. 

Recognitions in formd communi are thofe in which tlie tenor of 
the original title is not fet out ; tliefe only ferve to confirm the ori- 
ginal title, and to ftop the courfc of preferiptions ; but they 
only confirm the original title, fo far as it is true ; they do not 
prove the exiftcncc of it, or excufe the creditor from producing 
it. Ibid. 

Nevcrthcleft, if there are feveral accordant recognitions, fomc 
or even one ot which is ancient and fupported by. poffeflion 5 they 
may be equivalent to die original title, and excufe the creditor 
from producing it, more particularly when the original title is cx^ 
tremely ancient. 

t 744 ] kinds of recognition have this in common, that 

they are relative to a primary title, that the perfon mak* 
ing the recognition, is not confidered as thereby contrafking any 
new obligation, but only as acknowledging the former obligation 
contracted by the primary title. ""Therefore, if the recognition 

admits 
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^admits that the party making it, is obliged further or otherwife 
Aaa a$ the primary title imports ; by producing the primary title, 
and Ihewing the error ^ which has flipped into the recognition, he 
'Will be relieved. 

This decifion prevails even when the error appears in a long 
fucceflion of recognitions 5 the original title ninfl always be ad- 
hered to when it is produced. 

^'Hoc tantum fays Dumoulhiyihid. n. 88- inter covfirmati- 

cnetn in formA communi et confirtnaitonem ex cert A feientia^ quod ilia (in 
formd communi) tanqua^n conditionalis et prafuppojitiva non prohat co^ifir-^ 
matumy hoc {ex cert A feientia) Jidem de eo facity non tamen illud in aliqtio 
auget vel extendityfed ad ilium commenfuratur et ad ejus fines et limites 
refiringitur^' iffc. And clfe where, $ 18. gL 1. «. 19. he f^ys in 
general of recognitions, that non interponuntur anirao Jaciends nova 
ehligatlomsyjedfolum animo recegnofeendi ; unde fimplex tit ulus mvus 
non ejl difpqfitoriusJ* 

C 745 ] recognition, on the contrary, is for lefs than is 

imported by the primary title ; if there arc fevcral ac- 
cordant recognitions wdiich go back for thirty years , \Vhich time 
28 fufliicient to induce a prefeription, or to forty years when the 
creditor is a privileged perfon, tlic creditor cannot by producing the 
original title, fupport a claim for more than is contained in the 
recognitions, becaufc there is a prefeription acquired for the re- 
mainder. 


ARTICLE V. 

Of Acquittances, 

- ^ - In the fame manner as afls are pafled for the proof of 

^ ^ engagements, they arc aifo palTed for the proof of pay- 
ments. Thefe are called acquittances. 

An acquittance, is evidence againft the creditor who has given it, 
his heirs, or other fucceflbrs, whether it were palTcd before notaries, 
or under private fignature of the creditor. ^ 

There are even certain cafes in which an acquittance is fufl&cient 
evidence, without being either pafled before a notary, or figned by 
the creditor. See thefe cafes fuproy n. 724, 725, 726, 727, 728. 

Acquittances either exprefs the fum which has been paid, without 
expreffing the caufe of the debt, or they exprefs the caufc of the 
debt, wi&out exprelling the fum paid, or they exprefs neither, or 
both. 

Acquittances which exprefs the fum paid, though they do not 
exprefs the caufe of the debt, are ncverthelefs valid ; as if they 
were to fay. Received from A. much this firfi day^ Isfe. In 

cafe 
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cafe the creditor giving the acquittance, had at the time fcvcral 
claims againft the debtor to whom it was given 5 the debtor may 
apply it to that, which he has the grcateft intereft in having dif- 
charged, as we have ittnfupra^ Part III. ch. i. Art. VII. 

- - Acquittances which only cxprcfs the caufc of the debtf 

^ ^ without cxpreffing the fum which has been paid, are alfo 
valid, and are proof of payment of all that is due at the time for the 
caufe cxpreflcd. For inltancc, if it were faid, ^ Received from fuch 
a oncy what he owes me for the wine of my vineyard of St. Denis/' 
fuch an acquittance is evidence of payment of what he owed me 
for the wine of that vineyard, the whole vintage, if the whole was 
due, the reiidue if any part had been paid. 

But this acquittance docs not extend to what is due, for other 
caufes than that which is exprefled, and it is not neceffary to make 
an cxprcfs exception. For inftance, if I had given you an acquit- 
tance in the terms above fpecified, which only relate to the wine 
of St. Denis ; you could not fet it up in anfwer to my demand^ 
for the wine of other vineyards. 

When the debt, of which the caufe is exprefled in the acquit- 
tance, is one which confills in arrears, (or periodical payments) as 
rent or an annuity, it is evidence of the payment of all that was 
due, up to the laft preceding day of payment ; but does not ex- 
tend to the proportion which has incurred fince. For inftance, if 
you arc my tenant of a houfe, the rent of which is payable at the 
feaft of St. Johny or my debtor of an annuity payable at that feaft, 
and I give you an acquittance in thefe terms ; loth December, 
Received of A. J8., his rent or the arrears of an annuity \ this acquit- 
tance is good for all the arrears up to the preceding feaft of St. 
fohuy but does not extend to the proportion which has fince ac- 
crued. 

Suppofe the acquittance was not dated ; as the want of a date 
prevents its being known at what time the acquittance was given ; 
the debtor cannot thereby prove what was the term preceding, 
and up to which the payment has been made ; in this uncertainty the 
acquittance proves nothing more than that the debtor has made one 
payment, and confequently he cannot avail himfelf of it any farther. 
If it was the heir of the creditor, who gave the acquittance, it 
Would be good for the arrears acrued in the life-time of the deceaf- 
t&'i b^caafe it is clfeat that thofe were' prior to the acquittanee^ 
tie heir could oirly givt an a«iquittance> from the time of bis 
having that quality. 

When the debt, thu caufe of which is exprefled iii the accj[uit> 
taneCy is ofie dividsd into fevera'l kinds of payments, as if my father* 
in-kw, has' ptiontifed aid t fortune of aooo/. for the portion of his 
VoL. I. K k daughter, 
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daughter, by four yearly payments ; an acquittance from me ta 
him without expreffing the fum in thefe terms, Received from 
my* father-in-law, what he owes me {ce qt/il me doit) for my wife^s 
portion,” ought in like manner to be only applied to the terms of 
payment then clapfed, and not extended to the fublequent inftal^ 
ments : for although a fum, of which the term of payment is not 
arrived, may in one fenfe be very truly faid to be owing ; yet in 
common fignification, which is the proper rule for cohftruing the 
acquittance, thefe terms, qdil me doit^ are only underftood of fums 
W'hich may be demanded, and of which the term of payment is 
arrived \ and therefore it is commonly faid, a Hr me ne doit 
rien^ LoyfeL Befides it is not to be prefumed, that a debtor would 
pay before the term. 

There would be much more difEcuky if the acquittance were in 
thefe terms I have received my ivife*s portion ; thefe general and 
indefinite terms would appear to comprize the whole of the por- 
tion, and confcquently the part of which the term of payment had 
not yet arrived. 

When the acquittance does not exprefs either the fum which has 
been paid, or the caufe of the debt ; as wdicn it is conceived in 
thefe terms Received from J. S. what he owes me \ this is a ge- 
neral acquittance, which comprizes all the difFerent debts tliat were 
due, at the time of its being given. If amongft the debts there 
were feme which could be demanded, at the time of giving the 
acquittance, and others which could nor, it would extend only to 
the former, for the reafons already mentii iieci. 

ji fortiori^ the acquittance ought not to be referred to the princi- 
ple of annuities due by the debtor, but only to the arrears up to the 
laft preceding term of payment. 

Thofe debts ought alfo to be excepted, of which It is not probable 
that the creditor had any knowledge at the time of the acquittance. 
For inftance, if you were my creditor of certain fums on your own 
account, and of others as the heir of Peter^ whofe fucceflion had 
already fallen to you, but of which the inventory had not been 
made, a general acquittance from you to me in thelp terms, Re- 
ceived from J. S. what he owes me,” does not comprize what I 
owe to fhe fucceiEon of Peteri for, as you had no knowledge of 
the elFefls belonging to the fucceflion of Peter j at the time of your 
giving the acquittance, it ought not to be prefumed that you in- 
tended to include in the acquittance, what 1 owed you as heir of 
Peter ^ of which you was probably entirely ignorant. 

If 1 owed you certain fums on my own account, and others, as 
Turety of another perfon, would an acquittance from you to me 
in thefe terms. Received from J. S., what he owes me^. include 

what 
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what I owed you as furety ? The reafon of doubting is, that thcfe 
terms taken literally, and in their generality, feem to include it, for 
I really owe, what I owe as furety 5 neverthelefs, I think it ought 
to be prefiimed that you meant only to acquit me, from what I 
owed on my own proprio fwmwe^ and not what I owed as 

fiirety; ift, Becaufe I might defend myfelf from.paying what I 
owed as furety, until after the difculSon of the principal debtors ; 
and therefore in fome fenfe, and in the common courfe of ex- 
preflion, I did not owe this money previous to fuch difcuilion. 
2d, Bccaufe as I have recourfe againd the principals, for what I 
pay as furety, it muft be prefumed that I would require a particu- 
lar acquittance for fuch payment, and that I fliould not be fatisfied 
with thefe general terms. 

If at the time of your giving me the general acquittance, I owed 
you feveral fums, one of which was fecured by a note, that con- 
tinued afterwards in your pofleflion, would it be included ? The 
reafon for doubting arifes from your retention of the note, which 
you ought to have delivered up, and which fhould not have re- 
mained with you, if I had difeharged it •j the reafon for deciding 
that it is included is the generality of the terms, what he owes me, 
which comprize all debts owing at the time : the fa£l may be, that 
relying upon the general acquittance, I have neglcfted to get back 
my note, which might not be immediately at hand. 

« - The fourth kind of acquittance is that, which expref- 

fes both the fum paid, and the caufe of the debt ; this 
can hardly be fubjeft to any difficulty. If the fum paid exceeded 
what was due for the caufe exprefled in the acquittance, the debtor, 
fuppofing he did not owe any thing elfe, would have a right of re- 
petition for the excefs by the condtBio indehiti ; if he was debtor on 
another account, he might apply the excefs to that fo far as he had 
an intereft in having it difeharged. 

The queftion whether an acquittance for one or more years of 
an annual payment, is a ground for prefuming the payment of th^ 
preceding years, is treated infra^ ch. 3.5 2. Art. I. 

CHAP. II. 

Of Parol or Tejlmonial Evidence. 

Parol or teftimonial proof is that which is made by the depolition 
. of witnefles. 


Kk2 
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ARTICLE. I. 

General Principles rcfpeEling the Cafes in which this Proof is admitted, 

r j The corruption of manners, and the frequent inftances 
’ of the fubornation of witnefles, have rendered us much 

more difficult in admitting parol evidence than the Romans were. 
In order to prevent this fubornation of witnefles, tlic ordonnance of 
Moulinsy of the year 1566, Jrt. 54, directs, that in all cafes, 
exceeding the value of loo livres, contrafts fliall be pafled, by 
which alone proof (hall be received of fuch matters, without re- 
ceiving any proof by witnefles, beyond what is contained in fuch 
contracts. 

This difpofition was confirmed by the ordonnance of 1667, 
Tit. 20, Jlrt, 2, which is txprefled as follows ; « A£ts fliall be palTed 
before notaries, or under private fignatures, of every thing ex- 
ceeding the value of a hundred livres, and no proof fliall be re- 
ceived by witnefles againft or beyond the contents of a£ts, even 
when they relate to a lefs fum than a hundred livres.” (^) 

In the fucceeding article, the ordonnance excepts the cafe of un- 
forefecn accidents, and cafes where tliere is a comniencemciit of 
proof by writing. 

There is alfo in the firfl article an exception with refpe£l to con- 
fular jurifdi£lions. 

From thefe difpofitions of the ordonnanccs, we may deduce four 
general principles, which determine the cafes in which parol evi- 
dence ought to be received or rejecied. 

Thefe principles are, i. A party who had it in his power to pro- 
cure a proof, in writing, is not admitted to give parol evidence, 
when the fubjeft exceeds the value of a hundred: livres, unlcfs he 
has a commencement of proof in writing. 

2. When there is an aft in writing, thofc who are parties to It, 
Iphcir heirs and fucceflbrs, cannot be admitted to give parol evidence 

againft or beyond fuch aft, even when the fubjeft does not exceed 
a hundred livres, unlcfs they have a commencement of proof in 
writing. ^ 

3. Parol evidence is admitted of things whereof the parties could 
not procure a proof in writing, whatever may be the value of tlie 
fubjeft* 

4. In like manner, when, by a fortuitous and unexpefted event, 
acknowledged by the parties, or proved to have taken place, the 
written proof has been loft, parol evidence may be admitted, what- 
cw may be the value. 


(tf) See Appcfldii, No. XVI. \ S. 
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ARTICLE H. 

Fiiji Principle. A Party ivho had it in his Po%uer to procure a 
Proof in Writings is not admitted to give Parol Evidence, when the 
SubjeB exceeds the Value of a hundred Livres, unlefs he has a 
mencement of Proof in IV riting. 

r The orclonnancc of Moulhis fays, ** We ordain that 

L7?^l • ^ • 

of all things exceeding the fum or value of loo.livrcs, 

contra£ls (hall be pafled,” &c. 

The ordonnance of 1667, Tit. 20. Art. 2, fays, “ Afts lliall be 
^fled of all things exceeding the value of 100 livres.” 

Although the ordonnance of Moulhis does not fay of all agrees 
ments, but ufes the term things, which is more general, the com- 
mentators upon it are of opinion, that its difpofition only extended 
to agreements, becaufe it fays, Contracts Jloall be pajfed, and tlic 
term contraEls is confined to agreements. 

The ordonnance of 1767 having avoided the ufe of the term 
traEls, and having faid, aBs Jlsall be pajfed of all things, it is tin- 
qucftionablc, tluit its difpofition includes not only agreements, but 
generally all things of which the party demands permiflion to make 
proof, and of which he could have procured proof in writing. For 
inftance, altliough tlie payment of a debt is not an agreement, 
the debtor who could have obtained an acquittance, which is a 
proof in writing, is not, when the payment exceeds 100 livres, 
permitted to make proof of it by witnefles, 

- It was doubted, before the ordonnance of 1667, whed 
ther an involuntary {a) depofit was included in the difpo- 
fition of the ordonnance of Moulins, which direfts, that an aft 
lhall be made of all things exceeding the value of 100 livres, and 
excludes parol evidence. 'Fhe reafon of doubting was, that afts 
in writing are not commonly made of depofits, and a perfon who 
cntrulls any thing to the care of a friend, will not, in general, vcn«- 
ture to require a written acknowledgment, as the depofit is only 
made for his. okvn convenience. Notwithftanding thefe decifions, 
the ordonnance of 1667, Tit. 20. Art. i, has decided, that a volun- 
tary depofit is included in the general rule, and that proof by wit- 
nefles ought not to be admitted of it, becaufe the perfon who made 
the depofit was not obliged to do fo, or might have required a 
written acknowledgment, -and for want of doing fo, he ought to 
run the rifle of his depofitary’s fidelity, and take the blame upoii ' 
himfelf, if he had repofed his confidence unworthily. 

(«] It is fo in the original before me | but the context evidently ft^uirci Che word 
wIuHtaty to be fubftituted fof involuntary. 

K k 3 Some 
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Some arrHsy previous to the ordonnance of 1667, had alfo ad- 
mitted proof, by witnefles, of loans for ufc ( commodata bccaufc 
fuch a loan, like a depofit, is commonly made between friends, 
without taking any written acknowledgment ; but the ordonnance 
of 1667 having declared, that a voluntary depofit was comprifed in 
the general law, which requires a proof in writijig, the fame ought 
to be concluded, a fortioriy refpe£iing fuch a loan, fnice a perfon 
trufts as much when he makes a depofit, as when he lends a thing 
to be ufed ; and he who makes a depoGt, has greater reafon to be 
apprehenfive of giving offence by demanding a written acknow- 
ledgment, than he who accommodates another with the loan of an 
article, to be fpecifically returned. 

- - A qutllion is alfo made, whether bargains in fairs and 

markets ought to be included within the diipofitions of the 
ordonnance. The reafon of doubting i^ that thefe bargains, in 
general, are made verbally, when there is no notary by to reduce 
them into writing. Neverthelcfs, it h :s been decided, that they 
areinfluded \ for as notaries arc now cflahliflicd in the moft infig 
nlficant places, and confequently, in all places where there are 
fairs, it is not a matter of much difficulty for the parties, wlicn 
they make a. bargain on credit, to call in a notary, if they cannot 
write thcmfelves. 

Obferve, however, that with refpeft to bargains between one 
tradefman and another, whether made in or out of fairs, the judges- 
confuls are not rellniincd by the difpofition of the ordonnance, and 
may, according to circumilances, admit proof, by witnelles, 
although the ohjeft exceeds the fum of 100 Jivres. It appears, by 
the procefs-verbal of the ordonnance of 1667, that the jiidges-con- 
fuls were fupported in this ufage, novwithllanding that of Mon^ 
tins s that of 1667 preferves it cxprefsly, by thofe terms of 
article 2, nvithout making any alteniiions in rtfpe^ of what is cbferved. 
in the jurifdiBion of confuls* {fans rien innover h ce qui s^ obferve en 
la jurifdiSlion des confuls,) 

P When a perfon claims damages, for the non-per- 

^ formance of a verbal agreement to do^or not to do 
any thing \ and it is uncertain whether fuch damages will or will 
not amount to 100 livres, the plaintiff, Jn order to be admitted to 
give parol evidence of the agreement, for the non-performance of 
which damages ‘arc claimed, ought to reftrain his demand to a 
futU certain, not exceeding 100 livres-, he ought even to do fo in 
the firft inftance; for if he has once concluded for a larger fum^ 
and thereby acknowledged that the obje£): of the agreement ex- 
ceeded 100 livres, and confequently, that the agreement was within 
the ordonnance, he will not, by afterwards reducing his demand, 
be admitted to give parol evidence. An argument, in fupport of 

this 
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^is decifion, may be drawn from an arret of the 7th December 
1638} reported by Barclet VII. 465 in the cafe of a tailor^ who^ 
having inftituted a demand againlt a wi«iow, for cloaths furnUhed 
to her hufband, to the amount of 200 livrcs, was excluded from 
the parol evidence, which he offered to give of her undertaking to 
anfwer for the debt, though he reduced his demand to 100 livres.' 

- 1 ^ demand from you 60 llvres, as the remainder of the 

^ price of a thing which I pretend to have fold you for 
200 livres ^ you deny having bought any thing from me j ought 1 
to be admitted to prove this fale by witnefles^? Boiceau 1. 1 8- de- 
cides in the affirmative ; he cites laws which do not appear to me 
to have any application to the queflion. It is truej that w'hen the 
queftion relates to the competence of a judge, who has only autho- 
rity to decide to the extent of a certain fum, quantum petatur qua^ 
rendum non quantum debenture JL. 19. ^ i. Jurifd. becaufe 
tlie judge only gives his judgment as to what is demanded. But in 
the cafe before us, the queftion whether the proof of the agreement 
ought to be allowed, depends upon whether the agreement is fuch 
as the ordonniiHcc requires to be reduced into writing •, now that 
is decided by ili!.: oblcft of the agreement, which exceeds 100 
livres, and not by vs hat remains due. I cannot then be admitted 
to prove tlie agreement by wltneflcs, ul though the demand is only 
for the remaining 60 livres. This Is tlic opinion of tlie com- 
mentator oil Boiceau. 

For the fame reafon, if, being heir of my father to the extent of 
one-fourth of his fucceffion, I demand from you *50 livres, as th’e 
fourth part of a fum of 200 livres, which I pretend to have be^n 
lent to you by him, I fhall not be admitted to prove the loan by 
witnefles. 

But in each of the preceding cafes, if the plaintiff of- 
fered parol evidence, not of the fale for 200 livres, or of 
the loan of that fum, but of the proinife made by the defendant to 
pay him the 60 livres remaining due, or the 50 livres for the 
fourth fharc, I think the proof ought to be received ; for this pro- 
mi fc is a new agreement, confirmatory of the former, and as the 
obje£l of this agreement does not exceed 100 livres, there is no- 
thing to prevent its being proved by parol. 

C 7S7 ] feveral claims do not feparately exceed the 

value of 100 livres, but tliey exceed that amount alto- 
gether, is the proof of all thefc claims admilfible ? It would feem 
that it ought to be fo ; for the ordonnance only having require;^! 
afts to be made of things which exceed the value of 100 livres, 
no blame appears imputable to the party, for not having procured 
a proof by writing, and he ought not to be debarred from proof by 

K k 4 witneffes. 
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witnefles. l^cvcithclcfs, the ordonnancc of 1667, art. 5, decide# 
die contrary : for as the fgirit of the ordonnancc, in excluding fuch 
proof, is to prevent perfons being expofed to the fubornation of 
witnefles, with refpefi: to iniquitous demands for confiderable funis, 
exceeding 100 livres; it ought to be refufed, whether the fum de- 
manded be for one caufe or for feveral ; becaufe it is as cafy to’ 
fuborn witnefles to depofc to feveral falfc claims, as to depofe to 
one fingly. With refped to the objefiion, the anfwcr is, that the 
creditor is not obliged to procure proof in writing, fo long as his 
claims do not exceed^ 100 livres; but when to thofe that do not 
exceed that fum, he adds another, which makes the whole amount 
to more than 100 livres, he ought to require an aft in writing. 

The ordonnahee contains an exception when the claims or rights 
proceed from different perfons. Therefore, I may be admitted to 
prove a loan of 60 livres, of which I demand payment in my own 
right, and another of 80 livres, as heir of my father, although to- 
gether they exceed *100 livres. 

ARTICLE III. 

Second Principle* That Pro^J by V/itneJfes ought not to be received 
againjl or beyond what is contained in a Writing (a.) 

r 8 ] ^Vritten evidence is, in our law, regarded as fuperior 
^ to parol ; therefore, the ordonnance prohibits parol evi- 
dence being admitted againft the contents of a writing. 

For inftance, if I have made a note, by which I acknowledge 
myfdf to owe a perfon ico livres, and which I promife to pay him 
at the end of two years; I lhall not be admitted to prove by 
witnefles that I received no more than 60, and that’ the remainder 
was for intcreft, wliich I was required to include in the note ; for 
this proof would be contrary to what is contained in the writing, 
and I muft take the confcquence of having given fuch a note. 

- ^ The ordonnance is not fatisfied with excluding proof 

by witnefles, of what is diretlly contrary tQ an aft; it 
does not permit it to be received btyond the contents of an aft, or 
refpefting any tldng which is alledgcd to have been faid at the 
time, before or after. For when there is an aft, the party muft 
take the confequences of not having that expreffed, which he now 
alledges to have taken place. 

For inftance, the debtor will not be admitted to prove by wit- 
nefles, that a certain term was allowed for payment, if it is not 
exprelfed in the aft ; neither of the parties will^ be admitted to 


{a) See Appendix, No. XVI. $ 9. 
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prove by parol, that it was agreed that the payment Ihould be made 

at a certain place. 

A fortiori.^ the creditor will not be allowed to prove by witnelTes 
that more is due than the a£l imports. 

^ It would be offering to prove fomething beyond the 

^ ^ contents of an adl, if the party required to prove what is 
contained in any detached memorandum {une apoftile ou renvoi)^ 
not figned, or at leaft marked {paraphes) by the parties, though 
written in the hand of the notary, for thefe extraneous additions, 
are not confidcred as a part of the adl:. As if in the margin of a 
leafe, by which the tenant is to pay 600 livres a-year, there is 
written (//« renvoi) in the margin, ftx capons more^ the landlord 
would not be allowed to prove by witnefles, that the tenant had 
agreed to pay fuch fix capons. 

What if the marginal addition were in the hand-writing of the 
tenant.? Vufupra^ n. 728. 

_ When there is an aft in writing of a bargain, and the 

' time and place of making it are not expreffed, can they 
be proved by witnefles? For inftance, w'hen a debtor demands to be 
received to the benefit of ceffion, can the creditor, in oppolition to 
this demand, be admitted to prove, by witnefles, that the bargain 
which was the foundation of iiis demand, and of which there was 
an aft in writing, was made at a fair, although this is not exprefled 
in the aft ? Danty^ i. 9. infiney decides, that this pro.of may ba 
admitted j and that fuch evidence of the place where the bargain is 
made, is not a proof beyond the contents of the aft the time and 
place of making the bargain being circumftances extrinfic to the 
agreement, and not making part of the agreement contained in the 
a6f. This decifion is fubjeft to fome degree of difficulty. 

. All proof by witnefles, beyond the contents of an aft, 

' being prohibited, a party would not be allowed to exa- 
mine the witnefles who affifted at the aft, or even the notary who 
received it, to explain the contents, and depofe to what was agreed 
upon at the time of making it. Domat. p. i. /. 3. /. 2. «. 7. 

[ 1 exclufion of parol evidence againft and beyond 

the contents of afts, takes place without diftinftion, even 
when the fubjeft is below the value of 100 livres, as the ordon« 
nance of 1667, 20. Art. 2. exprcfsly declares. 

C 764 ] ^ perfon who is debtor of 100 livres, or a kfs 

fum, by virtue of an aft, be admitted to prove, by wit- 
nefTes, the payment of the whole, or of part of the debt? It feems 
that he ought to be fo admitted, and that the difpofition of tl» or^ 
donnance, which forbids the proof by witnefles againft and be- 
yond the contents of the aft, is not applicable to this cafe : for the 

debtor, 
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debtor, by demanding liberty to prove his payment, does not de- 
mand to prote any thing againfl the atl, which contains his obli- 
gation i he does not attack the aft ; he agrees to every tiling that is 
contained in it ; the proof which he requires to make is not then 
againfl: the aft, nor excluded by the ofdonnance ; yet I obferve, 
that in praftice, whether from a mifinterpretation of the brdon- 
nance, or for fome other reafon, parol evidence is not admitted of 
the payment of a debt, of which there is an aft in writing, 
j. ^ - Obferve, that the ordonnance only excludes a proof 

by witnefles againft the contents of an aft, becaufc it is 
in the power of the parties to procure a proof, in writing, by 
counter letters j but if a party, in oppofition to an aft, alleges afts 
of violence, by which he was Compelled to pafs it, or afts of fraud, 
by which he has been furprifed into giving his confent or fignature, 
or the like ; as it was not id his power to have a proof, in uTiting, 
of fuch fafts as thefe, there is no doubt but that he ought to be 
admitted to prove them by witnefles, even when he attacks the aft 
by way of civil procefs. 

A fortiori^ when the aft is impeached for criminality, as if it is 
alleged, that an aft is one of thofe cafes of exorbitant ufury which 
require an extraordinary procedure. 

r 766 1 remains to obferve, that the prohibition of parol 
b evidence againft or beyond the contents of an aft only 

extends to the perfons who were parties to it, and who are to 
blame themfelves, for not having inferted what was intended, and 
for not taking a counter letter ; but this prohibition cannot affeft 
third perfons, in fraud of whom, things might be ftated in the afts 
contrary to the truth of what has pafled, for nothing can be im- 
puted to fuch third perfons, and they ought not to be excluded 
from proving by witneffes the fraud which has been praftifed 
upon them, and of which it was not in their power to have any 
other evidence. 

Therefore, a lord may be admitted to prove by witnefles, in op- 
pofition to a contraft of fale, that an eftate was fold for a larger 
price than that which is expreflTed in the aft, with a«view of dimi- 
nifhing the dues to which he is entitled i vice verfd^ a relative may 
prove that an eftate was fold for a lefs conflderable price than that 
which is exprefled in the aft in fraud of his right of retrait {a). 
And many other inftances of thefe frauds might be adduced. 

(«) wai a right, belonging, in Tomeproffinces, to the lord or the rtlationi of a 

HbUct, to take an eftate fold at the prieg agreed to be given by a ftranger. Pa/dirr bai an 
cspreA treatife upon the (bbje^. 


ART- 
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ARTICLE IV. 

Cf Cofnmencement of Proof by Writing. 

. - A firft kind of commencement of proof, by writing, 

^ ^ ^ is, when there is proof againfl: any one by an authentic 

aft, to. which he w^a? party, or by a pvivat^^: writing, written or figned 
with his hand, not of the wliole that is alleged againft him, but of 
fomething which leads to it, or makes part of it. 

It is left to the diferetion of the judge, to decide upon the extent 
of the commencement of proof by writing, which fliall be fufScient 
to admit a proof by witnefles. 

Boiceau gives fcvcral examples of this commencement of proof 
by writing. — Fitf example. You affign me to give up an eftatc, of 
which I am in poff^ffion, I aflert, that you have fold it me, and that 
I have paid the price; I have no other proof thm a writing, figned 
by you, by which you promife to fell it for a certain price ; this aft 
does not prove the fale, and ftill lefs the payment, of the price; 
but joined to my poffeflion of the eftate, it forms, according to this 
author, a fufficient commencement of proof, to allow my giving 
parol evidence of the fale. BAccany 1 1. ro. 

Dantyy ibidy obferves, that this deci fu>n fliould be fubjeft to an 
exception, where the promife to fell imported that there Ihould be 
an aft paffed before a notary ; for the parties having declared their 
intention, that there fliould be fuch an aft, it is not to be fuppofed 
that the fale was proceeded in, if no fuch aft appears. 

I think, that even when the promife to fell does not import that 
an aft fliall be paffed before a notary, the judge Ought to be very 
cautious in admitting it as a commencement of proof fufficient to 
let in parol evidence of the fale ; and that he ought not to allow it, 
if the eltate was at all confiderable, as it is not to be prefumed 
that fuch an eftate would be fold verbally, and without any aft. 

Secofid example. I demand from you 50 crowns, fol* the price of 
certain goods fold and delivered. I have no other proof than your 
note, which Sftates, I promife to pay J. S, 1 50 Hvres^ for the price of 
the goods ivhich he is to deliver to me\ this is not a complete proof 
of my demand ; as the note does not prove that I have delivered 
the goods ; but it is a commencement of proof, which ought to 
Ic^ in parol evidence of the delivery. Boiceau^ ibid. Danty. 

Third example. You have paffed a procuration to me, to refign 
your office ; before I have obtained an authority to receive Ac 
office, you revoke the procuration. I maintain that you have fold 
me this office, for a given fum which I have paid you, and confe- 
qucntly, that you cannot revoke your procuration, without return- 
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ing the price : I have no other written proof of what I advance, 
than your procuration to refign : this procuration is not a proof of 
the fale, and ftill Icfs of the payment of the price ; but it is proof 
of a fa£l which has relation to it, and which confcquently may be 
regarded as a commencement of proof, fo as to let me into parol 
evidence of the contrail of falc, and of the payment of the price. 
Such is the opinion of Loifeauy in his treatife on thefe offices, i. 1 1. 
6l. cited by Danty^ ii. i. 14. 

[ 768 ] fourth e^cample. You write me a letter, by which you 
requeft me to advance to the bearer, your fon, 150 
livrcs, which he has occafion for at the Univerfity; I affign you 
to repay me. I have omitted to get an acknowledgment from 
your fon, but I am in pofleffion of your letter. This is not a full 
proof that I have advanced the money, but it is a commencement 
of proof by writing, fufficient to allow a proof by witnefles. 

If the perfon to whom the letter had been written had not been 
willing to advance the money, and your fon liad applied to ano- 
ther, to whom he had given the letter, the letter in pofleffion of 
this laft, would be a weaker proof than in the preceding cafe ; ne- 
verthelefs, Danty^ 1 1. %. 11. judges that even this is fufficient to 
authorife a proof by witnefles. 

If the perfon to whom you direSed me to advance the money 
was one againft whom you would have a right of repetition ; I 
fliould not be admitted to give parol evidence againft you, unlcfs I 
had taken his receipt : for, admitting that I have advanced the 
money, I cannot demand it from you, without having taken the 
receipt, which would be requilite to fupport your demand of re- 
petition. 

C y6o ] ^ ^ minor a fum of money, and demand 

the repayment of it, alleging, that it has turned out to 
his advantage \ the note which I have from him, acknowledging the 
loan, ought not to be regarded as a fufficient commencement of 
proof, . fo as to allow a proof by witnefles, that the money has been 
advantageoufly employed ; for this would be rendering it cafy for 
ufurers to lend money to minors, and to recover it j^ack, by en- 
gaging falfe witnefles to depofe, that it had been ufefully employ- 
ed. Danty^ 11; 4. 3. 

- . A fecond kind of commencement of proof by writing 

^ is, when I have a proof againft any one by an authentic 
writing, to which he was party, or by a private writing, figned by 
him, that he was my debtor, but without fuch writing proving tlie 
ftup; thk is a commencement of proof by writing, which ought 
to admit me to prove the fame by witnefles. 
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Firjl example. I demand from you the payment of a hundred 
crowns. 1 have your billet which fays, / promife to pay J. S. the 

fum of one hundred which he has lent me ; the word 

crowns has been omitted in the note ; you pretend that you have 
.only borrowed a hundred fous which you offer to pay me ; your 
note is a commencement of proof by writing, which ought to ad- 
mit me to give parol evidence of the loan of 100 crowns. 

Note, that in default of making fuch proof I could only demand 
100 fous, according to the rule, femper in obfeuris quod minimum ejl 
fequimur. Obferve alfo, that in order to admit me to give parol 
evidence, it is requiCte that there (hould be fome probability in the 
amount of the fum which I pretend to have lent ; therefore in 
the cafe fuppofed, I fliould not be admitted to prove by witneifes, 
that I had lent yon a hundred thoufand livres. 

Another example of commencement of proof by writing ; I de- 
mand from you a hundred pi Holes, which I pretend that I have 
left in youT cuftody as a depofit ; I have no a£t of this depofit, but 
I have your note by which you acknowledge yourfelf to be my 
debtor, but without exprefiing for what fum, in thefe terms ; I 
•will fatisfy you •with rvfpc^ to •ivhat you know ; this letter does not 
contain a proof of the depofit of 100 piftoles, but it proves that 
you are my debtor ; this is a commencement of proof by writings 
which ought to admit me to proof by witnefies. Arret reported 
by Ckajfoneey and cited by IXinty^ 1 1, i. 14. 

P ^ Private writings not figned form a third kind of com- 
mencement of proof, by writing, of whut they contain 
againft the perfon who has written them. For inttance, I demand 
fromaperfon thirty piftoles, which I pretend that I have lent him; 
I produce a note, by which he acknowledges the loan, written in his 
own hand, and dated, but not figned ; this note is not fufficient to 
prove the loan ; but it may according to circumftances, form a com- 
mencement of proof by writing, fulEcient to authorife a proof by 
witnefles. 

A fortiori^ an acquittance written by the creditor, though not 
figned, of which the debtor is in pofleflion, is a commencement of 
proof by writing of payment, which ought to admit the debtor to 
proof by witnefles, the proof of liberation being more favourable 
than that of obligation. Daniy^ ii. i. 7. 

Obferve however, that for an unfigned acquittance to be allowecf 
as a commencement of proof, by writing of the payment of a debt, 
it is requifite that the debt in difeharge of which the payment is 
made ihould be expreflbd ; a vague uofigned receipt is not any Com- 
mencement of proof by writing. 
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In certain cafes an acquittance, though not figned, is a full proof ; 
as when it is written in the journal of the creditor, or on the back 
of thepromife. 

r *7*7 1 According to the principles which we have laid down, 

' the commencement of proof by writing ought to rcfult, 
e^her from a public a£t, to which the perfon againft whom the' 
proof is off-’red was a party, or from a private aA, figned, or at leaft 
written by him. 

An aft written by the party requiring the proof, cannot ferve 
him as a commencement of proof, becaufe no perfon can make 
evidence for himfelf . 

From this however we muft except the books of tradefmen, 
which, when they appear to be in proper order, are a commence- 
ment of proof in favour of thofe who have written them, as we 
have obferved fupra^Ai* i. Art. II. § 4. 

- The writing of a third perfon cannot be fuch a com- 
^ ■ mencement of proof as the ordonnance requires; for 

fuch third perfon is as a witnefs, and what he has written can only 
be equivalent to his parol teftimony. Hence arifes the decifion 
of the queftion, whether the acknowledgment which a widow 
makes by her inventory, of a debt due from the community, is to 
be regarded as a commencement of proof by writing againft the 
heirs of herihulband ? I do not think it is : for the widow can only 
be regarded as a witnefs, with refpeft to the heirs of her hufband 
and the part demanded from them ; and confcquently her acknow- 
ledgment, fo far as regards the lieirs, docs not amount to more than 
the depofition of a witnefs, and ought not, as it fliould feem, to 
form a commencement of proof by writing againft them. Never- 
thelefs, Vrevin upon the art. 54. of the ordonnance of Moulins, 
Rates an arrSt^ which in confequence of fuch an acknowlegment 
of the widow, admitted a proof by witnefles againft the heirs ; but 
this arret was given at a time when the minds of people were not 
habituated to the difpofition of the ordonnance of Moulins ; which 
at that time was regarded as a law, contrary to the common law 
of the kingdom, and which could not be too much reftrained. 

It is the fame with refpeft to an acknowledgment of a debt by 
one of the heirs, of a debt of the dcceafed ; which is no com- 
mencement of proof againft his co-heirs. 

r 1 Hence alfo arifes the decifion of the queftion, whether 
' an aft received by an incompetent notary, is a com- 
mencement of proof in writing, of what is contained in it againft 
the parties who are faid to have contracted, when the aft is not 
figned by the parties, they being unable to 11 gn ? I think it is not: 
for an incompetent notary, being only a private perfon at the place 

wlicre 
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where he has afted, his zQ: can only be equivalent to the depofition 
of a witnefs, when the parties have not fubfcribed it. If the parties 
had fubfcribed it, it would, as we have obferved, be good as a private 
writing. 

. I think the fame decifion fliould take place, when the writing is 
dcfeftive for want of fome formality, as if a notary had received it 
without the afliftance of witnefles : for, the notary not having 
comported himfelf as a public perfon, his aft cannot be regarded 
as the atteftation of a public perfon, and is only equivalent to the 
fimple depofition of a witnefs, 740. in Fin. 


ARTICLE V. 

n^ird Principle. A Party who could not procure Proof by Writing 
ought to be admitted tc give Parol Evidence. 

P - The ordonnance of Moulmsy confirmed by that of 1667, 
did not, by ordaining that afts lhall be made in writ- 
ing, intend to require an impofTibility, or even to require any thing 
which was too difficult, and which would cramp and hinder com- 
merce, therefore it only excluded thofe from giving proof by wit- 
nelTes, who might eafily have procured proof in writing. 

Whenever then it was not in the power of the creditor to pro- 
cure a written proof of the obligation contrafted in his favour, 
parol evidence of the faft inducing fuch obligation ought not to 
be refufed, to whatever fum the objeft of the obligation may 
amount. 

- ^ - According to this principle, parol evidence of injuries 

' ' and neglefts {deliBa et quaft deliBa) can never be refufed 5 
whatever may be the amount of the reparation which is demand- 
ed ; for it is evident that it was not in the power of the perfon fuf- 
fering from them to procure any other. 

P - For the fame reafon, every one is allowed to give 
parol evidence of the frauds which have been praftifed 
againft him. • For iulUuce, parol evidence ought to be admitted 
of fecret agreements, for giving the property of a party deceafed, 
to perfons who are prohibited from receiving it, in fraud of his 
heirs \ for it is evident that it is not in the power of the heirs to 
have proof in writing of fuch fraud. 

C 778 ] with refpeft to the obligation arifing 

^ from a quafi contraft, as fuch obligation arifes without 
the aft of the perfons in whofe favour it is contrafted'^ and it 
was not in his *powcr to procure written evidence of it ; he 

ought 
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ought not to be precluded from proving the faft v/hich he alledge# 
by wknefles. 

For inilance, if a perfon during my abfence occupies my lands, 
gets in the harveft and vintage, and fells the produce, he ought to 
pve an account of this adminiilration ; if he denies fuch ad- 
miaiftration, I ought to be allowed to prove it by witneiles ; for I 
could not procure any other proof. 

t 779 3 "^here are alfo certain agreements made under particu- 
lar circumdances, which hardly allow of an afl: being 
made in WTiting, when they take place, and of which the ordon-. 
nance therefore allows parol evidence, whatever may be the value 
of the objc<&. 

Such are depofits made in cafes of neceffity, as fire, fhipwreck, 
tumuhs, &c. The ordonnance of 1667, tii. 20. Art. 3. cxprefsly 
exempts thefe from the difpofition which excludes parol evidence,, 
in cafes exceeding the value of 100 livres. 

For inftance, if in cafe of a fire, the owner of a houfe depofits 
the goods which he faves w'ith his neighbours, and they deny fuch 
depofit, he will be admitted to prove it by witnefles, whatever may* 
be the value of the goods depofited. For the precipitation, with 
whieh he was obliged to make the depofit, would not allow him to 
procure a proof in writing. 

It is the fame when in cafe of a icivil commotion, or an incurfion 
of enemies, I get my furniture out by a back way, and intruft it 
with the firft perfon I meet with to fuve it from the enemy, or the 
ififuTgents, who are juft entering at the front of my houfe ; or 
when a velTel is driven on fliore, and I haftily confide my goods tq 
any body who is at hand ; in all thefe cafes, it is evident that ir 
would be impoffible to procure a proof in writing, and therefore the 
otdonnsmee of 1667 allows a proof by witnefles. 

C 7?o ] ^ fimilar reafon, the ordonnance in the fame title 

Art. 4. allows proof by witnefles, of depofits made by 
traveUers with inn-keepers, for it is not ufual for afts in writing to 
be nasAc, of fuch depofits, and an inn-keeper would not have leifure 
to make an inventory of all the articles intrufted jvith him by 
trjwrcHers, who arc daily and hourly arriving. 


Article vi. 


Fourth Principle. A Perfon who has accidentally lojt a written Proof, 
• may he allowed to give Parol Evidence (a). 

r *781 1 reafon which renders it neceflary to receive 

evidence,, from a perfon who could not procure 



(«} See Appendix, No. XVI. § 5. 
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evidence in writing, alfo makes it neceflary when tlic party, by 
fome unforefeen accident, has loft the inftruments which would 
furnifli him with written evidence. 

For inftance, if in the cafe of a fire, or the pillage of my houfc, 

I had loft my papers, among which were the notes of my debtors, 
to whom I had lent money, or the acquittances for fums wdiich I 
had paid to my creditors ; whatever the amount of fuch notes or 
acquittances might be, I ouglit to be allowed to give parol evi- 
dence of the fums which I had lent or paid, becaufe it is by an 
unforefeen accident, and without my fault that I have loft the noted 
and acquittances, which would have furniflied me with written 
evidence. 

I may make this proof by w^itnelTes, who depofe that they have 
feen in my hands, before the fire, the notes of my debtors or the 
acquittances of my creditors, whofe hand-writing they are acquaint- 
ed with, and of which they remember the contents ; or who de- 
pofe to any knowledge of the debt or the payment. 

But before the judge can admit this proof, it is requifite that the 
accident which has occafioned the lofs of the writings (hould be 
clearly eftabliflied. For inftance, in the cafe above fuppofedj it 
is neceflary that it fhould be admitted that my houfe has been 
burned, or pillaged, or that I fiiould be in a condition to prove it, 
before I could give parol evidence of the loan or payment. 

If tlic perfon who demands permifllon to give parol evidence, 
only alleges that he has loft his titles, without any proof of an 
inevitable accident occafioning fuch lofs, he cannot be allowed to 
give parol evidence of the titles having cxifted ; otherwife, the 
ordonnance wliich prohibits parol evidence, in or^er to prevent the 
fubornatioii of wltnefies would become illufory \ for there would 
be no more dilFicuity In a perfon, who wiftied to prove by witnefles 
a loan or a payment that had never taken place, fuborning wit- 
nefles who would fiiy that they had feen the notes or acquittances 
in his jooflcfllon, than in fuborning them to fay that they had feen 
the loan or payment of the money (^) . 


(a) See Appendix, Ko. XVI, J 5. 
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ARTICLE VII. 

In Vihai Manner the Prof>f by Witnejfee is made (a). 

P - - When a creditor demands permillion to prove tire 

^ oWigatJOil winch he alleges any perfon to have contrafted 

in his favour ; and in like maiineri when a debtor otFers proof of 
having paid the money which is demanded from him \ if the proof 
is admifiiblei according to the principles ftated in the preceding 
articles ; the judge gives an interlocutory fentence, by which he 
permits the party to give the parol evidence that he requires ; the 
other party being at liberty to prove the contrary. 

This fentence is called an appointment to make inquefts. In ex- 
ecution of tlic fentence, the parties bught within the lime, and 
according to the forms preferibed by the ordonnance of 1667, Tit, 
aa, to produce the witnefles and have them examined before the 
judge, or a commiflioner \ and an zSt is made of their depofitions, 
which is called an inqueil. 

r g -1 For the inqueft to be allowed as containing a fufliclcnt 
' ^ proof of the fa£l, which the party has undertaken to 
prove, it is requihte that fuch faft ftiould be proved by at lealt 
two witnefles, whofe depofitions arc valid. 

The teftimony of a finglc witnefs is not allowed as a proof, 
however worthy of credit he may be, and whatever may be the 
dignity of his fituation, etiatnft preclara curia: houore prafulgeat, L, 9. 
Cod. de Tejiib. But a finglc witnefs makes a femi-proof, which, 
Being fupported by the oath of the party, may fometimes, in mat- 
ters of very flight ^importance, be admitted as fufficient . 

It is upon this principle that our cuftom of Orleans^ Art, 156, 
decides, tliat when a perfon fuffers his beafts to dcpallure in the 
land of another, where they commit fome damage, the proof of 
the obligation rcfulting from this damage may be made by one 
witnefs, and the oath of the complainant, provided he does not 
claim more than ao fols, if the damage has been committed in 
the day, or 40 fols if it has been committed In the rrlght. Sec the 
articles 160, and 161 • 

When a perfon makes two different claims, which he has been 
admitted to prove, it is requifite that the proof of each Ihould be 
made by two witnefles \ if he examines two witneffes, one of whom 
only fpeaks to one claim, and the other to the other, there is no 
proof of either. 


{a) See Appeodix, Ke. XVI. { so. 


It 
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It would be the fame> if the debtor had been admitted to the 
proof of two diiFerent payments } it wouM be requifite that each 
payment ihould be proved by two witnefles. 

What, if I were admitted to the proof of one fingle demand, aild 
in order to prove it were to examine feveral witnefles, who each 
depofed to diflerent fadls in fupport of my claim, but eachfadi was 
only proved by one witnefs ; would the conjundlion of all thefe 
witnefles, each fpeaking to a feparate fa£I, be a fuflicient proof of 
the demand ? For inftance, if 1 were admitted to prove that 1 had 
lent you ten pifloles, and one witnefs depofed that he was prefent 
at the loan, and another that he had heard you acknowledge the 
debt ; Would thefe feparate witnefles of each fad form a proof of 
tlie loan ? Cravett de Antiq. Temp, ly. tom de TraR. p. 175. «. 15. 
feq. decides in the aflirmative. The reafon is, that as your acknow- 
ledgment fuppofes the exiftence of the loan, the depolition of the 
fecoud witnefs concurs with that of the firlt in attefting fuch loan ; 
the loan then, which is tlie only fad that I am to prove, is attefted 
by two witnefles and confequently fully proved. 

It would be the fame if neither of the witnefles had been prefent 
at the loan, and die firft witnefs depofed to an acknowledgment 
at one time, and the fecond at another} the loan would be 
fully proved by the depcfition of tw'o witnefles } for they both 
agree in depoflng to a knowledge of the loan ; as the time of mak- 
ing the acknowledgment is immaterial, fo far as relates . to its veri- 
fying the loan, it ought to be immaterial, whether they both de- 
pofe to one acknowledgment made at one time, or each depofes to 
a diflerent acknowledgment made at diflerent times ; it is fuflicient 
that they both depofe to a knowledge of the debtt and it is of no 
importance how that knowledge was acquired ; Whether by one 
and the fame acknowledgment in the prefence of them both, or by 
feparate acknowledgments in the prefence of each 
[ 784 ] Although two witnefles are fuflicient for the proof 

a fa£I, neverthelefs, as the party who is admitted to 
prove is not fure what the witnefles will depofe, he may ex- 
amine as many as ten upon one fa£I } the examination of a greater 
number ought not to be allowed for in the taxation of cofts {b). 
Ordin. of 1667./. iZ.Art. ai. 

j. g , For a depofition to be valid it is requifite, ift. That 
^ it Ihould not be defedlive in point of form, othmrwife it 
is declared void, and the judge pays no regard to it. See as to thefe 
forms the ordonnance of 1667. t, 23 . 

(a) See Appendix*, Noi XVI. § ix. 

(d) Tbiiphrife map be thmglu edieUp } bet tbc Miglael eapttffioa It tew 

LI a Obferve» 
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Obfcnre,that when £hc dcpofition of a witiicfs is declared null, 
on account of the aft of the judge, who has omitted fomc of the 
formalities preferibed for the examination of the witneffes, the 
witnefs may be examined again, 77 /. 22. j^rt. 36. but not when 
the nullity proceeds from the party .who has ncgleftcd the obfer- 
Tance of any of the proceedings direfted for the completion of 
inquefts. 

2d, There muft not be any exception againft the perfon of the 
witnefs ; we (hall fee the caufes of exception in the following 
article* 

r 786 1 3^* dcpofition fliould not contain any thing to in- 

duce .a fufpicion of its fincerity. Therefore a dcpofition 
ought to be rejefted, when it contains contradiftions or fafts be- 
yond the reach of probability. 

Above all, it is requifite that the witnefs, who fays he has a know- 
ledge of any faft, fhould flicw how he has fuch knowledge. L, 4. 
Cod. de Teji. (/j) Bnrfh^ ad d. /. For inftance, if I would prove that you 
had fold me fuch a thing, it would not be fuflicient lor the witnei'* 
to fay in vague terms, that he knew you had fold me that tiling j 
he fliould ftate how he had that knowledge ; for inltancc, that Ik, 
was prefent at the agreement •, or that he had heard you fay you 
had made fuch a fide ; if he faid that he knew it from a third perfon, 
his dcpofition would not be any proof 

j- g j A proof which a party makes by the dcpofition of twe 
or more witnefles, who fupport what lie has advanced, i - 
not valid, except fo far as it is not dellroycd by the inqueil of tlu* 
Other party. For inftance, if upon a demand of damages upon an 
infult or rcproacii (d'tnjurles)^ I examine witnefles, who fay that 
they were prefent at the quarrel, and tliat you had faid fuch and 
fuch things, which I had not retaliated ; and on your fide, wit- 
nefles are examined, who fay tliat it was I who ufed fuch language 
fo you, and that you had not retaliated*, the inquefts mutually 
deftroy each other, and there is no proof on cither fide. 

But if my witnefles were more numerous than yours, and were 
refpeftable perfons, of knowm integrity, whilft yoftrs were of the 
dregs of die people, die proof rcfulting from my inqueft ought to 
prevail, and not be deftroyed by yours. L. i.ff. de Tejl. ttumetw 
tefliuiH dighitas tsf autoritas confirmat ret de qua quaritur Jidem. 

(tf ) Sob teftifione protatam, nee alllt aimiakulUxaufain adprobatam, fiullius 

oSc mom^nti certum e(V. 

(^) See Appendis, N® XVI. §12. /RT 
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ARTICLE VIII. 


Of the ^^a/ity of WitneJfeSy and the Exceptiofis %vhich may be propofed 

againj} them (^). 

- g - Witncfles produced to prove a fact arc not required to 
^ have all the qualities which are neceffary in thofe who 

are called upon to be prefent at the execution of written aftSf in 
order to give them proper folemuity ; women, foreigners not natu* 
ralized, gaembers of ecclefiaftical communities (religiu^ prof h)^ 
arc admitted to depofe in judicial examinations. The reafon of 
this difference is, that there is a power of feleiiing witneffes to 
complete the folcmnity of afts ; whereas no perfons can be brought 
to depofe upon a matter of fa^l, but tliofe who have a knowledge 
of it. 

The caufes of exception which may be propofed againft a wit- 
nefs, fo as to exclude his tcllimony, may be referred to four heads % 
want of reafon — want of good fame^ — fufpicion of partiality — and 
lufpicion of fubornatlon. 


Of Want f Reafon* 


[ 789 ] 


It is clear, that the dcpofition of an infant child, and 
of a perfon out of his fenfes, ought to be rejefted. 

With refpeft to children approaching the age of puberty, and 
who confequently begin to have fome ufe of reafon, their depo- 
fitions ought not to be indiferiminately rejeded, but it ought to be 
left to the prudence of the judge, who may admit their evidence^ 
when it is well connefted, and the fa£t which they fpeak to is not 
beyond the reach of their judgment. 

Thofe who pretend indiferiminately to rejefl: the evidence of 
perfons under the age of puberty, rely upon the law 3. J S* 

Tej}. (i), which excludes their evidence upon a capital charge of 
public violence -, but I do not think that ought to be regarded as a 
general decifion, and applied to civil queitions. 


{a) See Appendix, No. XVI. ^ 13. 

(^) Lege de cxvetur } kac lege U reum teftimntum dieere Rctret^ fui 
fanntew tjut iiktraveritf fuwe tm^yktres trunt ; ^utque judicio publico damnatut qtA 
co'um in inngrum rtfiitutut mn erit ; quiw in vinculu cuft^diave puhlica erit j qmve Md hcfi^ai 
ut depugnartt^ ft luavmt : quteve patsm ptafim faatts fectritve ; quive ob tefimamim dim 
Cfndum ptcumam acetpiffk Judicaius mel cuoviBut erit, Naxn qiiidim propter reverentiam per« 
fonarum, ^u’ldana propter iobricum confilii foi, alii \cro propter Aotan k iflfamiam viue 
acA admitteodi (uot ad tctUmooil Hdem. 
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Of the Want of good Fame* 

t 700 1 dcpofitions of thofe who are rendered infamous 

^ by any condemnation, ought to be rejefted ; this is taken 
for granted by the ordonnance of 1667, Tit, 23, Art. 2. 

Not only the lofs of a ftatc of good fame, but even the fufpenfion 
of that ftate, by a decret for the apprehenlion of a perfon, is a 
ground for reje£king his depofition ; becaufe for a witnefs to be 
worthy of credit, it is not fufScient that he (hould be free from 
crime, lie muft alfo be free from all legitimate fufpicioiN 

It is the fame alfo with refpeft to a decret of perfonal adjourn- 
ment, when the accufation, from its nature, may induce an 
mous punilhment. 

The ordonnance of 1667, in the article above cited, confiders a 
decret as well as a condemnation as fufficicht ground for the re- 
jedion of a witnefs (j). 

Of the Stifpicion of Partiality, 

r I ^ fufpicion of partiality is a ju(t caufe of exception 

againft the depofition of a witnefs; witnefles, to be 
worthy of full credit, ought to be entirely difinterefted. 

Upon this foundation, the dcpofitions arc rejected, i, of thofe 
who have any perfonal intereft in the dccifion of the caufe, although 
they are not parties to it. 

For inftance,' if in confequence of a commencement of proof, in 
writing, I am admitted to give parol evidence, that you have fold 
me a certain eftate, the depofition of the lord, of whom the eitate 
is held, ought to be rejected, becaufe he has an intereft in the de- 
cifion of the caufe, on account of the profits which would be due 
to him, if it ihould be adjudged that there was a fale. 

C 792 3 Upon the fame foundation we rejeft the dcpofitions 
of witneiTes, who are related to or connedied with both, 
or cither of the parties, as far as the fourth degree of collaterals 
inclufivc. Ordonnance of 1666. Ttt. 2a. Art. ii. (i)« 

Obferve, that relatives or connexions of a party cannot depofe in 
his favour, or even againft him ; kindred and' alliance induce a fuf- 
picion of either amity or hatred, either of which is repugnant to 
impartiality ; funt apud Concordes excitamenta ebaritatis inter iratos 

{a) A decret Ji the ordonnance of a judge, hy which he cites thetccufed to infwer 
the accufation agatnft hina. 

A decret dc pofe de corps, anfvsers to n warrtnt ; a decret d*ajourneit)eat perionneli to a 
fonuQons. 

(h) Parentes et liberi mtieem adfcrAis ft ncc volentes ad teftimooittm admittendl 
font# 
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vero incitamenta ediorum. This is the reafon afllgncd in tlie proccs 
verbal of the ordonnancc. 

It appears by this proves verbal) that the difpofition met with con- 
fiderable oppofition, and palTed againit the opinion of the firft 
prefident and the other magiftrates of the parliament. By the Roman 
laW) only fathers and mothers and children were excluded giving 
evidence againft each other. L. 4. Cod. (a) de Tejl. L. g.ff. h. tit. ( 4 ) 
All collateral relations were admitted) except that in criminal ac* 
cufationS) relations to the degree of children of fecond coufins were 
not compellable to give evidence againft their kindred. • L. 4. 
d. tit. 

L 793 ] foundation we commonly rcjefl the 

depofitions of fervants, or other domefticS) of^either of 
the parties. I fay commonly^ for the ordonnance does not contain 
an abfolute prohibition of admitting thefe depofitionS) as it does 
with refpe^l to relations) but contents itfelf with directing it to be 
mentioned at the head of each depofitioU) whether the witnefs was 
a fervant or domellic of the parties) and then intimateS) that it is 
left to the judge to a£t as he thinks proper, and to admit or reje£t 
the teftimony, according to the different circumftances. 

We call thofe fervantSy {ferviteursy) who have w^ages to do every 
thing which is ordered, without their being principally appointed 
to any particular kind of fcrvice. 

Thus a perfon may be a fervant without being a domeftic, fuch 
as a gardener or gamekeeper, whom a perfon living in' a town has 
at his country eftate ; they arc not properly his domeftics, as they 
do not live with him, but they are his fervants, becaufe he has them 
at wages, and may command diem, when he is in the country, to 
render him all the fervices for which they may be^quaiiiied. 

In this refpeft, thefe perfons differ from thofe with whom we 
make a bargain to do a certain work for a certain fum, fuch as the 
perfons ufually employed in the culture of vineyards; they are not 
properly our fervants, and we have no right to command them, or 
to require any thing elfe from them, than the work which they have 
engaged to do. Therefore, it is cuftomary to admit the vignerons 
qf either party as witnefles. 

Domeftics are thofe who refide in our houfe, and cat our breads 
whether they are at the fame time our fervants, fuch as coachmen. 


(tf) Lege Julit judlclorum publicorum cavetur, ne invito denuncietur, ut tefiimonmin 
[litii] dicat adverfui focerum, generum, vitricum, privigoum, fobiiounii fobriofiD, (om 
brino, nacum eofvc qui in priore gradu fint. 

Teftis tdoneui pater filio, aut fillut patrl non eft. 

LI4 
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footmen^ cooks> &c. or whether tlic'y are not properly fervants, fuch 
as apprentices, clerks to procureurs, &c. 

The depofitions of fervants or domeflics arc more particularly 
rejefted, when they arc examined for and at the requeft of their 
matters ; for this purpofe, it is ufual to cite the law 6. ff. de TcJ}. 
which Tays, idone 't non videntur e£e tejles^ quibus tmperart poiejl ut 
te^es Jiatit; this law, however, is not perfedlly applicable ; it was 
intended for flaves, and for fons under the authority of their father, 
who were fubjeft to a power from which they could not withdraw 
thcmfelvcs {a) \ whereas fervants with us are free perfons. 

Upon the fame foundation of a fufpicion of falfehood, the evidence 
of the advocate, or procureur of either of the parties, ought not to 
be admitted. jL. 25. dc Tejl. 

Their teftimony would be liable to the fufpicion of partiality, if 
they were witnefles in favour of their parties, and there would be an 
indecency in admitting them as witnefles againll them. 

For the fame reafon a tutor, or curator, who in that quality is a 
party on behalf of his minor, or interdift, cannot be a witnefs for 
oragainft him. Adminiftrators ofhofpitals, and other perfons in fi- 
milar fituations, cannot be wItnelTesfor or agaiiitt the hofpitals, &c. 

But the relations, and even the children of thofc who arc only 
parties in the qualified charafter of tutors, or curators, or admi- 
nittrators, and likewife their fervants and domcllics, may be wit- 
nefles : for.thefe perfons are not properly parties, but the minor, 
the interdift, or the hofpital, are tlie parties by their miniftry. 

For the fame reafon, when a body corporate is party, the mem- 
bers of it ought not to be received as witnefles tlieir teftimony 
would be fufpeftofl of partiality, if they were witnefles for tlie com* 
munity, and it would be indecent to oblige them to be witnefles 
againll it. 

But as every member of fuch a community is a perfon difthidl 
from the community, according to the rule, univerfitas diftat a 
gulis 7.5 1. quod cut untv, there is no objedlion to the relations 
or domeftics of any fuch member being admitted as witnefles, where 
&e community is a party. 

f hoc 1 fufpicion of partiality Is in general a fulficient 

i 795 J for rejefting tlie depofitions of witnelTes, who are 

i^gaged in any procefs with the party againft whom they are pro- 
duced. The reafon is, that it rarely happens that any litigation is 


The origintl paf&ge iVrongly marki the d'lfterence between the terms puiflance and 
.j^voir. « 0^ etoleat roumis a uoe puiflance i laquelle U n*ctoit pas en Jeur pouvoir de 
k foaftraire/* 

(b) JMandstis civetur, utprajidet attendant ^ nepatroni tn caujaf cut patroeinium prafitte- 
runt, tefiimmiumdkanu Quod et in execuiorlbuf a^otiorum obferfaudum eft. 


carried 



Parol Evidince. 


Art. VIIL] 


S«« 


carried on without fomc bittefnefa, and that law-fuits ufually excite 
a fpirit of enmity between the Ikigant parties. 

As criminal procedures more efpecially excite great cumitica, it 

clear that the depofition of a witnefs ought to be rejefted, who it 
the accufer in a criminal procefs againft the party, againft whom he 
is produced. This is conformable to the mvtl 90. r. ^•{a) With re^ 
fpeft to civil fuits, I do not think that they ought to be indiferi- 
minately regarded as a fufEcient caufe of exception; if that had been 
the intention of the legiflator, he would haVe exprefled it, as he has 
done with refpeft to kindred and connexions ; from his not Aaving_ 
done fo, it is to be' prefumed, that he intended to leave it to the 
prudence of the judge, to admit or difallow the exception, accord- 
ing to circninftances. For inftance, he will admit the exception, if 
the fuit is one which involves the whole fortune of the party, Jis 
dc omnibus bonus ; for the animofity rcfulting from a Caufe is gene- 
rally in proportion to the magnitude of the intereft. The exception 
ought alfo to be admitted, if the caufe in which the witnefs is en- 
gaged, though not important in point of value, is one which attacks 
the good name or probity of a party ; but when a caufe is of trifling 
confequcnce, if the probity of the parties is not at all called ifi 
queltion by it, if it only turns upon mere queftions of legal rights 
I do not thir*k it ought to be confidered as a fuiliclent exceptiotu 
Such caufes are not in their nature calculated to produce cnmity> 
and if they excite any heat, it is but in a flight degree ; and it 
would be judging unfavourably of mankind, to ftippofe that a 
trifling warmth in a witnefs againft a party could alter the fincerity 
of tlic tcllimony which he gives, under the fanftion of an oath. 

'file judge ought, above all, to fee whether Jhe caufe in which % 
party is engaged with a witnefs, produced againft him, and which 
he would urge as an exception, is not an afleXed procefs, inllituted 
at a time when he forefaw that the tcllimony of the witnefs would 
be offered, and with a view of oppofing it, as an exception ; wheu 
iliat appears, tlie judge ought not to pay any regard to the ex- 
ception. 

If the party has feized and taken in execution the property of a 
witnefs produced againft him, that is alfo a Caufe of exception, fot 
the fame reafon as a procefs between tliem, fince it has a ftiU 
greater tendency to excite a fpirit of animofity. 


(a) Si vero <juis dicat odiofum praerentem ad leiUmon’tim fibi conflitutum, et ipprobaVetft 
Aatim quontam criminalU inter cos |is movetur : non adfic ad teflimonium quit ufqueildt^ 
inteilus eft, donee de crimine judiccrur. Si vero tliter odiofus ell'e dicatur, auc conventtki 
jpecuniarie: procedatquide;a tcaatio, tetnpore vero difputationum ferveniur hqiufakodi 
ijuserjonea.^ 
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OfSti/picion of Subornation, 

r -‘g n A legitimate fufpicion of fubomation is alfo a juft 
' ^ ^ caufc of exception, for which the depofition of a witnefs 
ought to be rejefted ; there is caufe for fuch fufpicion, and the de« 
{K>iition of the witnefs is rejcdled, when it is proved and acknow-* 
lodged that the party who produces him has, fince the appointment 
for his examination, made him any prefent, or given him meat or 
drink at a tavern j but if the witnefs had only been at the tavern in 
company with the party, but at his own expence, this would be no 
ground of exception. 

It is alfo a kind of fufpicion of fubomation, when it is proved 
that the party who produces die witnefs, had fent him his depoiition 
in writing. 

See the arret, 5th vol. of the Journ, cited by M. JouJfe, upon 
Art. 1 of the faid title, 23 of the ordonnance of 1667. (j) 


CHAP. III. 

Of Confffton, Prefumptions, and the Oaths of the Parties, 

SECTION I 

Of Confeffton, 

Confeffion is Judiciary or Extrajudiciary, 

J I. Of Judiciary Confeffon. 

r *707 1 ^ judiciary confeflion is the acknowledgment which 

^ a party nfakes before a judge, of a faft on which he is 

interrogated ; and of which confel&on the judge gives an a£t, or 
written memorial. 

The confeffions or acknowledgments which the parties make, by 
ads of procedure {igniiied in the courfe of an inftance (^), may alfo 
be conlidered as a kind of judiciary confeflion when the procurcur 
has a power from his party to make them ; and he i§ deemed to 
have fuch power fo long as it is not difavowed. 
r 708 1 ^ judiciary confeflTion made by a perfon capable of 

' ” being a party in a caufe {Jlandi in judicio) is full evidence 
of the fad acknowledged, and relieves the other party from mak- 
ing any proof of it. Therefore, if a debtor who is alligned for the 
payment 6f a debt, confciTcs himfelf to owe the fum demand- 
ed, the creditor is relieved from proving the debt, and may, 

(4) In Amhlir 15S1 1 drpoSrfon wai fopprefTed becaufe ths attorney for the plaintiff 
bad written down the whole in the exa£i form of die depolitioni bcfvre ii was taken. 

In other w^rds tne pleadL)gi of a caufe. 

6 upon 



r. 1.3 OfCwfi^wn, 

upon this confcinon, obtain a judgment of condemnation^ via ver/A^ 
if the creditor who has an engagement for his^debt, makes a judi-* 
piary acknowledgment of the payments alleged by the debtor, thefe 
payments are regarded as certain fadts, and the debtor is not under 
the neceffity of proving them. 

• - Obferve, tliat when I have no other proof than your 

confelBon, I cannot divide it. Suppofe, for inftance> 
that I claim from you aoo iivres, which I allege that you have bor- 
rowed, and of which I demand the payment ; you admit the loan^ 
but add, that you have repaid it ; I cannot found a proof of the 
loan upon your confeflion, which is at the fame time a proof of pay- 
ment, for I can only ufe it againft you fuch as it is, and taking it 
altogether, Si quis confejftonem adverfam allegat^ vel depqfitionem 
tcjlis^ diclinn cum fua quantitate approbare tenetur. Bruneman (a), ad 
L. aS.jf*. de PaB. 

f 800 1 proof refulting from confeflion is not fo decilive 

^ againft the party who made it, but that it may be de- 
ftroyed by (hewing it to be founded on miftake ; and in this refpedt, 
fuch proof h lefs than that which refults from the prefumption^ 
juris et de jure^ o^ which we (hall treat in the following fcQions, and 
which excludes all proof to the contrary. 

If, for inftance, I claim from you a fum of 200 Iivres, which I 
affert that 1 lent your father, and the only proof that I produce is 
a letter from your father requcfting fuch a loan, and upon this de- 
mand you acknowledge yourfelf to be my debtor for that fum, fuch 
confeflTion is a proof of the debt againft you, and whereas, preyious 
to the confelTion, you might have been difcharged from my demand 
without proving any thing, upon merely faying that you know no- 
thing of the loan, and that the letter produced by me is not fufficient 
evidence of itj the contrary is now the cafe, and your confeflion is 
a fuiHcient proof to entitle me to a condemnation againft you, Un- 
lefs you produce proofs that the loan was not made, and that you 
had acknowledged it by miftake ; as if, for inftance, you produce my 
letter in anfwer, dating that I could not advance the money, and 
aiHrm that you had only found it (ince your confelRon ; the error 
under which you made the confeflion being made out by this letter^ 
deftroys your confeflion and the proof refulting from it \ for as a 
confent founded upon error is not a real confent, according to the 
rule, non videntur qui errant cenfentire. L. 116. de R. J. fo a 

confeflTion founded upon error is not a real confeflion, fatetur qui 
errat. L. 2. de Confijfis. 

Obferve, that the error in a confelfion can only be taken advan- 
tage of, by proving fome faB which has come to the knowledge 

(«) SecthevVrcrTationioaanfwcrsiA Cluiocery, Appendix No. XVJ. $.4. 

of 
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of the party, fubiequent to the making of the confeffion, as in the 
^cafe juft fuppofed j but the perfon who makes a confeflion can- 
not allege that he did fo under an ignorance of law, for it is his 
own fault not to have informed himfelf of that before •, therefore, 
the law 2 . above cited, after having faid noft faietur qui errat^ adds 
jus ignwravit [a). 

This diftinftion between error of law and error of faft w.ill ap- 
pear by the following example ; fuppofe a minor, being of fulBcicnt 
age to make a teftament, leaves a confiderable fum of money to 
his preceptor ; the heir being affigned, confefies that he owes tlie 
preceptor the film mentioned in the teftament ; if the heir after- 
wards finds a codicil containing a revocation of the legacy, his 
Confellion occafioned by the ignorance of fuch codicil, which is an 
error of fa£l, is annulled \ but, if ^hc legacy is not revoked, and he 
only alleges the confeffion to liave been by error, becaufe he was 
ignorant of the law^ which difallows the giving of legacies by mi- 
nors to their preceptors, this being an error of law, cannot be 
propounded ; and the proof refulting from the confeffion wdll con-* 
tinue to fublift. 

It remains to obferve, that when a defendant, who has confefled 
himfelf to owe the fum demanded, wifhes to prove the error of 
the confeiiion ; if the proof of the fa£ls by wliich he would evince 
fuch error requires a long dlfcuflion, the plaintiff may require 
Idtn to be condemned, provifionally to pay the fum which he has 
confeffed ;for until thefe fa 61 s are proved, the proof refulting from 
his confeffion fiibfifts, and the effefl of it ought to be provifionally 
HUowcd. 


Of Extrajudiciary Confffton. 

k - Extrajudiciary confeiTton ig that which is not made by 
■* any judicial acl {qui fifait horsjiflice). 

We do not mean to fpeak here of the confeflion which parties 
make of their obligations, by the aft of contraft in which they are 
icpntatned ; or by afts of new title and of recognition, which arc 
pafled cx^efsly for that purpofe. We have treated* of the credit 
llhren to ^ch afts in the firft chapter. 

The confeflions which we here fpeak of, are thofc whicli the 
d<d»tor makes either in converfation or by letter, or which incU 
dentally occur in feme aft not palTed exprcfsly for that purpofe, 
ili/ww/w-diftinguiflies fhofe corifeflions which my debtor makes to 
myfelft from thofe made to a third perfon not in my prefence. 
When it is to jMyfelf that the debtor has confelTed the debt. 
Ills is a complete proof of the debt ; but if it were made 
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in a vague manner, and without exprcffing thc^caufc, it forms, aG<« 
cording to this author, no more than an imperfe£l proof which re- 
quires to be confirmed by the fupplctory oath, which the judge 
ought to adminiller to mA 

When the coiifeflion is made to a perfon who reprefents me, at 
my tutor or curator, or procureur, &c* it is the fame thing as if it 
had been made to myfelf* 

When it is made to a third perfoii out of my prefence, it is only 
an imperfe£l proof, which ought to be perfeded by a foppletory 
oath ; fuch are the diftinftions made by Dumoulwy ad L. 3'. [a) df 
de Rebus Credit. 

'riicfe principles of Dutnoulin appear to me to require a diftinc- 
tion ; when my debtor, after having admitted in an extrajudiciary 
manner that he owed me a certain fum, upon being affigned to pay 
it, denies Ivaving ever contra£ied fuch debt, the confeflion which ho 
has already made convicts him of a falfehood, and eftablifhes the 
proof of the debt of which I demand the payment, fo that he can-- 
not ;.frcrwards be allowed to allege without proof the fum that he 
luul paid, which he had at firft denied having ever owed. 

But if upon being affigned he admits having once really owed 
me that fum, but infifts that he has paid it ; whether the confeffion 
was made to a third perfon or to myfelf, whether in a converfation 
or a letter, or in fornc other aef not made for the purpofe of ferving 
as a proof of the debt, it will not be any proof that the money ftill 
remains duc\ 

Obferve w ith refpeft to what Dutnoulin fays, of a confeffion to a 
tliird perfon being only an imperfedl proof of the debt, that there 
are certain cafes in v/liich it ought to make a cgjnpletc proof. 

Guihierezy de contr.jur. qu. 54. «• 5. puts the cafe where a debtor, 
making an ackhowdedgment to a third perfon, fays, he docs it to 
ilifeharge his confcience. For inftance, if a man under the appre- 
lanfion of approaching death, fends for two perfoiis to whom he 
declares that lie owes me a hundred livres, which I had lent him 
without any wnitten acknowledgment 5 fuch a confeflion, though 
made to a third pirfon, appears to me to be a competent proof of 
ihr ilcbt. 

When my debtor, in an inventory made upon the diflblution of u 
partnerftiip, inferts on the debtor fide of the account le paffif^ 
the debt which he owes to me ; this confeflion, although not made 
In my prefence, ought alfo, I conceive, to be a complete proof df 
the debt. 

If the extrajudiciary confeflion which the debtor makes of the 
debt, in the prefence and at the requeft of the creditor, is a conl- 

[a) Stc thii law, Ns. 819 

plcte 



iiS IV. €• 3.' 

pktt proof df the debts an extrajudiciarjr confeflion made by the 
creditors in the prefence and at the requeft of the debtors is a fortiori 
a perfe& proof of payment i for as the law favours liberation, it 
ought to be prefumed more ealily than obligation. It is the fame 
if the ackhowledgment is made by the creditor, in the prefence of 
one who requefts it on the part of the debtor, for this is in a man- 
ner making it in the prefence of the debtor himfelf. Guitierez, ibid. 

There are eVen.doAors cited by Guthierezy who think that an ex- 
trajudiciary confeilion of payment, made by the creditor though in 
the abfenee of the debtor, is a complete proof of payment \ but 
Guthietez thinks it only makes an imperfe£t proof. It ought to 
depend a great deal upon circumftances. 

r 80Z 1 incumbent on the party who offers to prove the 

exiftence, or payment of a debt, by the confeflion of the 
oppolite party, to make out fuch confeilion ^ which he may do 
cither by writing or by witneiles. If, however, the fa£t which I 
would prove by your extrajudiciary confeflion, is a faft of which 
parol evidence is not admiflible, I could not be admitted to give 
parol evidence of the confefTion. For inilance, if I demand the 
reiloration of a book, of the Value of more than 100 livres, which 
1 aflert that I have lent to you, and I oiFer an allegation that you 
have admitted fuch loan^ in the prefence of witnefles ; I can- 
not be allowed to prove fuch confeflion by witnefles, becaufe 
that would be indirefily admitting me to give parol evidence, of the 
loan of a thing of above the value of one hundred livres, which the 
prdonnance difallows. 

r 80a 1 ^ confeflion can only be evideiKe ag:uin!ft the perfon 

who hasjnade it, if he has a capacity to oblige himfelf } 
the confeflion of a married woman not authorized, or a minor, is not 
any proof. 

C 804 ] ConfelTion is a proof not only againll the perfon who 
makes it, but alfo againll his heirs ; neverthelefs, if a 
perfon confefles himfelf to owe a debt to another, to whom the law 
prohibits his making a donation, fuch confeflion will not be proof 
of the debt' againll his heirs, at leall uulefs the caufe of the debt 
'^pears to be well fupported by the circumftances Hated. This 
cafe falls within the maxim, qui non potejl donare non potejl cotfiterL 
r 8 e 1 ^ confelTion ought to have the fame efled as one 

^ ^ which is exprefs. Therefore, as a payment is a tacit con- 

feffion that a perfon owes what is fo paid, it follows, that it is a 
proof againll him that it was really due. 

If, thereforCf he would reclaim it as having been unduly paid|tJie 
perfon who received it is not called upon to prove that irwas adlual- 
ly due ; he has a fufficient proof in the tacit confeflion made by 

the 
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the payment; it lies Upon the party who made the payment to 
prove the miftakc. This is the decifion of law 25.^. de Probat {a) 4 

Ncvcrthelefs Pau/us, whofe law this is, Hates two exceptions to 
it ; the firH is, that if thfe perfon affigned to make reftitution be« 
gins by denying the payment, which is afterwards proved, he ought 
to be obliged to prove that the thing paid was aflually due. *Z 1 ie 
reafon of this exception is, that the prefumption againft the debt, 
which refults from a denial of the payment, deftroys the prefump« 
tion in favour of it, refulting from the payment having in fzCt been 
made. 

Paulus ftates a fecond exception in favour of minors, women, 
foldiers, and peafants. As fuch perfons are eafily taken advantage 
of, he holds it requifite that whoever receives any thing from them 
in payment, ftiall be bound to prove that the thing was really due. 
This exception does not appear to be one which fliould be indif* 
crimately admitted. It ftiould depend very much upon circum«* 
Hanccs. 

S E C T I O N II. 

Of Prefumptions. 

f 806 1 Piefumption may be defined to be a judgment which 
^ the law, or which an individual makes refpe£Iing the truth 
of one thing, by a confequence deduced from another thing. 
Thefe confcquences are founded upon wdiat commonly and gene« 

{a) Cum de indebUo quaeiitur quis probarcdclet noo fu’ifle debltum ? Res its temperanda 
eft ! Ut ft quidem is qui accepilTe dicitur reoi, vel pccuniam indebiram, hoc negamit eC 
ipfe qui dedic legitimis probationibus fulutionem adprobavent : fine ulla defiiAdioise ipfoni, 
qui negavit fc fe pecuniam accepifle, fi vuic audiri compellendunT' efie ad probaciooet prmC- 
candas, quod pccuniam debltamaccepit, per etinam abfurdum eft, cum, qui ab initio negavit 
pecuniam fufeepifTe, poftquam fuerit convidlus cam accepifle, probatioocm non d^biti' 
abadverfario eaigerr. Sin vern ab initio confiteatur quidem fufeepifle pecuniai, dicat. 
autem non indebicaa ei fuiflTc Tolutas, praefumptiooem videlicet pro eo efle qui acccpic, 
nemo dubitsL ** 2ui inim folvit nunquam Ua refyf'itaa eft, ut facile pecuuias juus jaffet eg 
indebitat tguniet,"* eC maxime fi ipfe qui indebitai ded'iTe dicit, homo diSgent eft, cc 
ftudiofus paterfamilias cujus penonam incredibile eft in aliquo facile erraiic, et ideo cam 
indebitai J^olvijfe compelft ad probationet quod per dolum accipientit, vel aliqttam 
juftam ignorantise caufam indebitam ab eo foluium, et nifi hoc oftenderit, nullam cum ic* 
petitionem habere. § Sin autem Is qui indebicum queriiur vel pupillus vel minor fit, vel 
mu Her, vcl forte vir quidem perfet^a* ccitis, fed miles, vel agricuicor et foreofidm fenim 
expers, vel alias fimplicitate gaudens et defidiae dedicus} tunc eom qui accepic pecuniae, 
ollendere bene eas accepifle, etdebita ti fuiiSs Coluiai, et fi non oftenderit, eas redhibere* 
^ n. Sed hsec fi totam fummam indebitam fuifle folutam is, qui dedit, contendat* 
Sin autem pro parte queritur, quod pari pecuoic folutae debita non eflet { vel quod ah iaicin. 
debitum fuit, fed vel diflbluto debico, peftea ignarus iterum folvit, vel exceptione tutui, 
errore ejui, pecuniai depeodit : ipfum omnimodo hoc oftendeie, quod vel plui debito per* 
foivit, vel jam folutam pecuniam per errorem repetita folutione dependit, vel ^tui ezeep* 
tione fuaih Aefciena projecit pecuniam, fecundum generalem regiilam quae, ** tee fui qp/ve-^ 
eifdtf ejfe exerftimt adfrmtnt^ ntti Jehjfti indebita centendunti bag ^Henderef' exigic. 
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rally takes place ; prafumptio ex eo quod plerumque Jit. cujac : inparat. 
ad tit. cod. de probat. et praf. 

For inftance, the law prefumes, that a debt has been paid when 
Ahe creditor has returned the debtor his note, bccaufe a criidltor 
docs not commonly and ordinarDy return the note to a debtor, un- 
til after payment. 

Alciatus fays, that the term prefumptlon is derived from fumo and 
Pra^ becaufe fumitpro vero habet pro veroy it takes a thing to be true, 
id ejl ante aliunde probetur^ without any other proof being 
requifite. 

Prefumption diflPers from proof properly fo called ; the latter 
attefts a thing diredly and of itfelf ; prefumption attefts it by a 
confequence deduced from another thing. This may be illudratcd 
by examples : the credit which is given to an aft, purporting to be 
an acquittance on the payment of a debt, is a written proof of fuch 
payment j the credit which is given to the depofitions of v/itncfles, 
who have feen the creditor receive from his debtor the fum ilnc to 
him, is a parol proof of payment ; for the acquittance and depofi- 
tions dircftly and in themfelves atteft the faft of payment. JJut 
the evidence which acquittances for rent, for the lalt three years, 
afford of the rent for the preceding years having been paid, is a pre- 
fumption \ becaufe thefe acquittances edablifli the faft, not direftly 
and in themfelves, but by an inference of the law, eftablillicd upon 
the conGderations of its being ufual to pay the preceding rent, be- 
fore the fubfequent. 

There are, with refpeft to obligations, diflerent kinds of prefump- 
tions : fome arc eftabliflied by law, and arc called prefumptions of 
law i others not eftabliflied by any law, are called fimplc prefump- 
tious ; of the prefumptions of law, fome are called prefunipiioms 
Juris ct dc Jure, others fimply prefumptions of law, prijuviptkncs 
juris. 

$ I. Of PrefutupiiGns, juris ct dc jure. 

r 80” 1 PrcfumptlonsyW/j et de jure, are thofc which are fuch 
•• ^ abfolute proof as to exclude all evidence td the contrary. 

Akiatus defines a prefumption juris et dc jure as follows : ejl dtf 
pofsfy Ugis aliquid prafwnentis, et fuper prafumpto ianquam ftbi comperto 
Jlatuentis. It is, fays Mcnochius, tr. de praf. L. i. 9. 3. called pra- 
fumptio JURIS, becaufe a lege introduEla ejl, et de jure, quia fuper 
tgU prsfumptions Ux inducitfirmum jus, et habet earn pro veritate. 

- - Thefe prefumptions juris ct dc jure, amount to more 

^ than written or parol proof, or even than confelfion. 

Written as well as parpl proof, may be overturned by proof to 

a the 



n 2. S lO' Of Prefumptionsn 

the contrary ; it does not preclude the perfon againft whom it 
bears, from being allowed to offer contradiftory proof, if he can. 

For inftance, if a perfon claiming from me a hundred livres, 
which he alleges himfclf to have lent me, produces an obligation 
before a notary by which I acknowledge the loan ; the wriltcn 
evidence arifing from this obligation may be deftroyed, by an op- 
pofite proof which I am not precluded from making, if I can ; as by 
producing a counter-letter, acknowledging that I have not received 
the fum mentioned in the obligation. 

It is the fame wdth refpeft to confefllons, though made in •jurem 
W e have feen in the preceding fetlion, that the proof which refults 
from thefe may be deftroyed by an oppofite proof, of its having 
been made by niiftake. 

On the contrary, prcfumptloris juris et de jure cannot be deftroy- 
ed ; and the party again It whom they operate, is not admitted to 
prove any thing in oppofition lo them, as we lhall fee in the follow- 
ing feci ions. 

The principal kind of prefumption juris et de jure^ is that which 
is founded on the authority of res judicata : this requires to be treated 
at length, which will lie clone ex profejfo^ in the next fefiion. 

The prefumption arifing from the decifory oath is alfo a kind of 
prefumption juris ct de jurcy of which wc ftiall treat, with otlier 
oaths, in the fourtli fediion. 


§ II. Of P ref umpthfis cf Law* 


[ 809 ] 


Prefumptions cf law [de droit) are alfo eftabllfhed 
upon fome law {loi)y or by argument from fome law, or 
cgal authority [quelque loiy §u texte du droit) y and are therefore call- 
ed prsfumptioncs juris j they have the fame credit as a proof, and 
render it uniieccffiry for the party in wliofe favour they ope- 
rate to make any procof of his demand or defence ; but they 
differ from prefumptions juris et de jitrcy fince they do not 
exclude the party, againft whom they militate, from being admitted 
to prove the contrary ; and if he fucceeds in doing fo, he deftroys 
the prefumption*. 

[ 810 ] When two perfons of the fame province, the cuftom 
of which authorizes a community of property between, 
hulband and wife, intermarry, it is a prefumption of law, that they 
have agreed to have fuch a community as jhc cuftom admits ; the 
wife, therefore, ^ho demands from the heirs of the hufband, her 
(hare of the property which he has acquircd| has no pecaiion to 
offer any proof of fuch agreement. 

VoL. I. Mm This 
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This prcfumption is eftabliflicd by the difpofitions of the cuftoxns, 
which import that hufband and wife arc one and common^ &c. {unet 
eommunsy £5*r.) : for it isjthe fame as if they had faid, that it Ihould 
be prefumed that they had agreed to become one and common, 
&c. and it is founded upon its being cuftomary in fuch province, 
for perfons on their marriage to agree, that there {hall be a com- 
munity, from which the law deduces the inference, that parties 
who marry, without faying any thing upon this fubjeft, fliould be 
prefumed to have tacitly made fuch an agreement, prafumptio enim 
ab e&quod plerumque Jit : but this prefumption not being yi/m et de 
jurii does not exclude the proof of a particular agreement to the 
contrary. 

[ 81 1 ] ^ prefumption of law, in our city of Orleans^ 

that the walls which feparate contiguous properties, are 
common to the neighbours on both fides, to the height of feven feet 
from the ground. 

The party who would reft any thing upon fuch wall, cannot 
be prevented by his neighbour from doing fo, and he is not obliged 
to give any evidence of his right of community, which is fuflicicntly 
fuppgrted by the prefumption eftabliflied by the cuftom j but this 
prefumption may be deilroyed by the neighbour adducing proof, 
tliat the wall belonged cxclufively to himfelf. 

^ g - The law 3 Cod*, de Apoch, PttbL [a) contains alfo a pre- 
^ ^ fumption of law ; it provides that a perfon, whohas acquit- 

tances fonr the tributes of three fuccclfive years, ihall be prefumed 
to have paid for the time preceding. Although this law relates 
only to tributes, the decifion of it has been extended to arrears of 
rents, whether fcignoral or on leafe, and other annual payments, 
nam ubieadetn rafioy idem Jus Jhtuendum Jl. This decifion is founded 
upon the rcalon, that as it is common to demand thofe debts firft 
which arc of longcft ftanding, a repeated payment of the fubfequeiit 
debts {hould induce a prefumption of having paid the preceding j 
jt is alfo founded upon the afliftance which ought to be given to 
debtors, by not obliging them to keep too many acquittances, or 
to keep them for too long a time, left any of them may be loft. 
Perez ad* d* Tit. Cod. 

There are fome who go fo far as to fay, that the acquittance 
for a (ingle year induces a prefumption of having paid for all the 
preceding; but this opinion does not appear to be authorized. 

(a) Qulcunque de provincialibui et collatoribui, decurfo pofthac quantolibrt annorum 
fiutnero, cum probatiu aliqua ab eo tribuf^ariae foiu’ionis ezpofcltur, H trium cohaereniium 
iibi annoruto apochat frcuritatefqtte preCuIerit, rupenoium tempqgLim apochas non coga- 
tuT oftendfte, neque de praeterko ad illationem fundlonis tributarise coerceatur, nlH forte 
autcutbris, tut quicunque apparitor, vel optio, velaftuanua, vel quilibet public! debiti exac- 
tor vcl cnmpulfor pofTelTorum vel collatorum babuerit cautioner, aut id quod repofcitdebcrl 
fibb'iDanifefti gedorum adfertione patefecerit* 


Thi* 
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This prcfumption only takes place^ when the arrears of the pre- 
ceding years arc due to the fame perfon, who has given the 
acquittance for the fucceeding, and by the fame perfon to whom 
the acquittances were given ; there arc alfo 'otlier exceptions. Sec 
what wc have faid on this fubjeft, in the treatife on the Contrail of 
Hiringf {Louage,) Part III. c. i. Art. III. (a) 

This prcfumption, not beingy«w et de jure^ does not exclude the 
creditor, againft whom it operates, from proving that the former 
arrears are (till due ; and that, hnce receiving the acquittance for 
the three laft years, the debtor has acknowledged the former arrears 
to be unpaid. 

- The law 2. $ de PaB. fumiflies us with another 
example of a prcfumption of law. This law prefumes 
f.liat a debt is acquitted, when the creditor returns the debtor his 
note i the prcfumption is founded upon its not being either cuf- 
tomary or probable, that a creditor Ihould return the note before 
the debt was acquitted •, but not being y/zm ef de Jure, it does not 
txelirde the creditor from proving that the debt has not been paid. 
We have fpoken of this prcfumption ////>rz7, «. 572. 

The prcfumption of payment, which ariles from the note being 
crofled, ctingraphipn cancdlatum^ is fimilar to the preceding. It is 
•a prefumpiion of law, founded upon its being an ordinary fign of 
payment, when a note appears to be crofled, and the debtor isex- 
cufed from giving other proofs of payment \ l)ut this prcfumption 
may be dedroyed l)y the creditor proving that the note 'was crofT- 
cd by miftake, nml that the debt was not really paid L, 24.^. de 
Prohilt, (/’) as if tlic* crcilitor produced a letter from the debtor in thefe 
terms : “ I return you the note of my late f, dicr w'hich you fent 

me crofled, upon my promlfe to difehavgv* it, 1 ?/h 5 ch I am much 
dlllrcflcd [Jcfuls.itu dfi/polr) that it is not in my power to per- 
form,” &c. 

(ri) In t’le paflagc refrrrf d to, the fam? principH arc fta'cd rather mo-e at length. The 
otit^.r (xcfp'ion!* tl.ere moriiiMivd a<e, that the receipts or the anruil ofRcers of a public 
c mpaiiv [Fabtiden d' uuc f^hhu,:) arc no prcfumptloo of payment having been made for 
forner years to thei^ prcdeccir^is, as they Kave more in'creft in procuring rhe payment 
ot what accrues in jhoir own tirre : »r.d that if A. and B. are tenants in fdidtt and A, 
agrees with B lo pay rhe fururcrcnl j B, agreeing to pay the airears then due, a receipt 
to A. foj the three fubfequent years, and gWen tor his accommodation in expectation of 
obtaining the ft>rmer arrears from mil he no bar to a fubfequenc demand of tbofe 
airears from A. 

It is added, that the prefumption alluded to, only applies when there are three feparate 
acquittances for different years, and not when there is only one acquittance tor tiiree years 
together. 

(h) Si chirographtim cancelUtum fuerit, licet prafumptione debitor liberatus effe videtur, 
in cam tamen quanritatem quam manifrftii probatiooibus creditor libi adhuc d;:beri often* 
detit, rcdlc debitor convenitur. 

Tlw 
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t 814 ] prefjimption of payment, or rclcafe of the.feigno- 

ral profits on alienation, which arifes from accepting the 
performance of fealty, without making any refervation, is another 
kind of prcfumptioii of law ; it is eftabliflied by the 66th Article 
of our cuftom of Orleans^ and is founded upon its being cuftomary 
for the lord to make fuch a refervation wlien he has not received 
his profits, and does not intend to remit them ; this prefumption 
cxcufes the vaflal from making any other proofs, or producing any 
acquittance for the payment of the profits *, but it does not exclude 
the lord from proving that the profits are dill ilue, as, by letters in 
which the vaflal acknowledges himfelf to be indebted for them. 

Many other examples might be adduced, but thofc which we 
have mentioned will be fufFicient. 


j III. Of PrefumpUons mi tfahifjcd by any Law. 

j. gj ^ Tliere arc fome prefumptions, which, without being 
eftabllfhcd by any law (/(?/), arc fiiilicicntly ftrong to have 
the fame credit as prefumptions of law [droit)^ faving a rlglit to 
the party againil whom they militate to make proof to the contrary. 
The following is a common example : when a party difavows a pro 
cureur, who has taken pofleffion for iiiin, upon a demand, [rjai a 
cccupe pour elk fur une demandt) if the procurcur is in poficifion 
of the prpeefs upon which the demand is made f exploit Jc deniande)^ 
and the officer who ferved the procefs is not difavowed, this pro- 
cefs in the pbfTelfion of the procurcur is a prefumption in liis fa- 
vour, equivalent to the proof of a mandate, and is a fuiTicicnt 
ground to over-rijle the difavowal. 

The prefumption is dill dronger, if the procurcur is alfo in pof- 
feffion of the titles of the party, upon which the demand is found- 
ed, and the prefumption arifing from thefe titles alfo precludes the 
party from difavowdng the officer 5 fo, when the procurcur of the 
defendant is in poiTcflion of the titles of his party, which were ufed 
as a defence in the caufe, thefe titles are a proof of the employ- 
ment of the procurcur. 

Thefe prefumptions relieve the procurcur frtm giving any other 
proofs of his mandate \ but they do not exclude the party, making 
the difavowal, from proving, if he can, that he did not authorize the 
procurcur to take the pofl'effion ; as if he were to produce a letter 
from the procurcur in thefe terms : ** 1 have received the titles •which 
you fent for the purpofe of confuliing our advocate : 1 fall do 
nothing ivithout your orders” Such a letter, wffiich edabliflies that 
the titles were only fent for the purpofe of confultatioii, and by 

which 
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which the procureur fubmits to wait for direfiions, previous to 
forming a demand, deftroys the prefumption arlfmg from his pof- 
feflion of the title. 

Obferve with refpeft to officers, that their having pofleffion of 
the titles, is a very fufficient prefumption of their authority, to make 
a common aflignation or commandment ; but it is very dangerous 
from thence to eftablifli a prefumption of the like authority for 
feizures, executions, and fales ; becaufc we every day fee officers 
taking advantage of a writing which is placed in their hands to make 
a commandment, and, contrary to the creditor’s intention, making 
feizures, the expcnce of which is ruinous to the debtor, and fome- 
time alfo to the creditor. 

The other prefumptions, which w'C call fimple, do not alone and 
by tliemfelves form any ju*oof ; they only ferve to confirm and 
complete the proof whieh is otherwife given. 

Some times, however, the coneurrcnce of feveral of thefe 
prefumptions united is equivalent to a proof. Papinian^ 
in law, 26. Jf, {(1) de Probat. gives the following example ; A 
filler was charged with the payment of a fum of money to her 
brother; after the death of the brother, there was a queftion, 
whether this was dill due to his fucceiVor ; Papinuin denied that 
it ought to be prefumed, that the brother had releafed it to his 
filter, and he founded the prefumption of fuch releafe upon three 
circiimitances ; id, From the harmony wliich fubfifttd between 
the brother and the fider 5 2d, From the brother having lived 
a long time without demanding it [b) ; 3d, From a great number of 
accounts being produced wliich had patted between the brother 
and filler, upon their refpective affairs, in noqp of wffiich there 
w'as any mention of it. Each of thefe circumllances, taken feparately, 
w'ould only have formed a fimple prefumption, infufficient to 
edablifh that the deceafed had* rcleafed the debt ; but their con- 
currence appeared to Papinian to be a fufficient proof of fuch 
releafe. 


[ 816 ] 


(a) Procula, tna^nae quantitatis fidelcommln'um a fiarre fibi debUum, pod mortem eju« 
in ratione CMim heredibus compenfare vellct, ex diverfo tamen aiirgaretur nun^ugm Id a fratnp 
fuamjiu vixit^ ddfideraiuntf cum variis ex caufis fape [;»] rat'metn f rat ns pecunias ratia 
Procula (ohijet. Divus Commodus cum fuper eo oegotio cogaofeeret, nonadmiritcampen- 
fationem, quad ucice fracri fideicommUrum eifet relidium. 

(^) 1 do not ^ink either of thefe two grounds fufficiently appears from the law itfelf} 
which does not data any thing of the harmony between the parties, or oecedarily im« 
polls a great length of time. 



534 


Of the Res judicata. QP^XV. c. 3* 


SECTION III. 

Of the Res judicata (/j). 

Tlie particular kind of prcfumption,y//r// ct de jure^ which re- 
fults from the authority of res judicata^ appeared to merit a fepa- 
rate difcuflTion in this feftion. 

We (hall fee, ift. What judgments have the authority of n\r 
judicata ; ad, What judgments arc null, and confcquently cannot 
have that authority ; 3d, What is the authority of res judlrafa ; 
4th, With re{pe£k to what things it operates ; 5th, Between 
what perfons. 


A R T I C L E 1. 

What Judgments Iwje the Authority y Res judicata. 

^ I 2 judgment to have the authority, or even the name of 
rcsjudicaia^mwil be a definitive judgment of condemnation 
or difmiiTal, Res judicata dicitur qu^e finem coni rover ft arum prouim-' 
dationejudicis acciphy quod vel comlefn nation e vil ohjohiiionc coniingit^ 
i. de^ejudic, 

A provifional condemnation then cannot have either the name 
or the authority of res judicata^ for although it gives the party ob- 
taining it a right to compel the oppofitc party to pay, or deliver 
provifionally the money or things demanded, it does not put an 
end to the caufe, or form a prcfumptioii ///w et dc jurcy that wJinr 
is ordered to be paid or delivered is due, fnicc the party condemn- 
ed, after fatisfying the provifional fentence, may be admitted in tliC 
principal caufe, to prove that what he w\as ordered to pay is not 
due, and confequcntly to obtain a revocation of the judgment. 
A fortiori interlocutory fentcnccs, or arretSy cannot have the autlio- 
fity of res judicata* ‘ 

r 2 1 ordonnance of 1667, L, 27. Afil. 5, fpccifies tliree 

cafes, in which definitive judgments have the authority of 
res judicata,, It is there faid, ‘‘Sentences, and judgments having 
the authority of res judicata^ arc thofe which are given in the laft 
Tcfort or not appealed from ; thofe againft which an appeal is not 
receivable, cither becaufe the parties have formally acquiefeed, or 

This fcAjon not being b the edxdon, is diilinguiflied by a Separate feries of 
numbcri. 

becaufe 
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bccaufe the appeal has not been made within the limited time, 
and thofe the appeal from which is declared to be extinfl: [periy^ 
Wc ihall treat feparately of thefe three cafes. 

Fitf Cafe. 

Of Judgments in the lajl Refort^ or not appealed from. 

' fhe ordonnance In this article, couples judgments from 
^ ^ which no appeal has yet been made, v/ith thofe in the laft 
reion, hecaufe until fuch appeal they have a kind of authority 
res jud'icativ. \ fimilar to that of judgments in the laft refort, which 
give:: the party, in whofe favour they are pronounced, a right of 
carrying them into execution, and form a prefumption Juris et de 
jurc^ againft the other party, which precludes him from alleging 
any tiling in contradifiion of them \ but this authority, and the 
prefumption derived from it, arc only momentary, and ceafe as foon 
as an appeal is made. 

M’his is the cafe even where the fentence ought to be executed 
provifioiially, notwithflanding the appeal, for fuch execution only 
give^ the fentence the eflecl of provifional judgments, which 
as we have already mentioned have not the authority of rts judi- 
rate., 

^ With refpecl: to judgments in the laft refort, fuch as the 

' ■ arre/s of the fupreine courts, and in certain cafes the fen- 

iciices of prelidial and confular judges ; they have when definitive 
j liable and perpetual autliority res judlcatx. 

When the judgment in the laft refort is contradi£iory, (that I§ 
when it is given after the appearance of tlie defendant,) it has tliis 
authority, as foon as it is given ; but wlicn it is bjr default, the party 
againft whom it has j)a{red,ris .illowcd eight days from the fignifica- 
tion of it to his procureur, or if he lias not appointed any pro** 
eureiir, to himfclf, or at his doniieil, to form an oppofiSori. This 
oppofition deftroys tlie efiecl of the judgment; therefore, judg- 
ments by default do not acquire a ftable and perpetual authority 
res judicata^ until the eight days are expired, 
j. - Arrits^ and judgments, In the laft refort can never be 
queftioned, by the ordinary mode of appeal, but arrets may 
be fo in certain cafes, by the extraordinary courfc of requite 
civile. 

Prefidial judgments in the laft refort, may alfo in the fame cafes 
be impeached, by a requite of oppofition which is likewife an ex- 
traordinary proceeding, and only differs from a requite civile^ in no^ 
requiring the fame formalities, fuch as making a depofit agreeably 
to the 16th article, of the laft title of ordonnance of 1667 ; and 

M m 4 annexing 
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anacxittg a Confultation,^or certificate of the opinion of ancient 
advocates^ according to the 13th article. 

Asthefe requites do not ftay the execution of arrets^ and judg- 
ments in the laft refort, (art. 1 8.) and the party cannot oppofe any 
exceptions to the judgment, except thofe which are the foundation 
of the requite^ and cannot impeach it on the merits, Art. 31. 37, 
it follows, that arriu and judgments do not, by being fubjeft to 
fuch requites^ lofc the authority of res judicata \ but this authority 
is not ft able and perpetual, fince it may be deftroyed by the refeif- 
fion of the judgment ; it only becomes fo w'hen the time for the 
civile requite has elapfeci, or when the requite has been difniiflcd, 
as it cannot be repeated,, Art. 41. 

p ^ - The ordonnance exprefles the difterent cafes, in which 
a civile requite is admitted, it makes a difiinclion between 
minors, and perfons of full age, between private individuals, and 
the church. 

The caufes for which individuals though of full age, are allowed 
the benefit of a civile requite^ are contained in the 34th Art. of Tit. 
35 ; it is there faid*, perfons of full age JJjnll not he alloiued the 
o/* civile requete, except in the Jollo^vhig cafes f ift, Pcrfcnal 

fraud* 

That is to fay, when the party in whofe favour the judgment 
was given, ufed fome deceit and artifice to obtain it, as by fuppref- 
Cng decifive writings, or adducing falfc writings, as will be men- 
tioned hereafter. 

ad. If the procedure dtrecled hy us [viz. the king] has not been foU 
lowed ; this vice renders the judgment null. 

3d, If judgment has been given upon things not demanded^ or not con-- 
iefled^or if more has been adjudged than was demanded. This is alfo 
a vice which renders a judgment null, and of which we (hall fpcak 
in the following article. 

4th, If the court has omitted to pronounce refpeSling any of the fub- 
jeSs in demand. 

5th, If there is a contrariety between arrets judgments, in thele^ 
r^ert between the fame parties upon the fame grounds, and in the fame 
eesssrts or jurfdi^ions i faving in cafe of contrariety between different 
iourts or jurifdi(Hons, the right of obtaining relif in our grand 
council, 

6th, ^in one and the fame arr&t, there are contrary difpffitions. 

7th, Ifjiffignunt has been given upon falfe writings. 

Obferve, it is not fufficiettt to refeind a judgment, that the party 
in whofe favour it has been given, may have produced falfe writ* 
ingPi it muft appear that ibej were ^ foundatira of the judg- 

fncnt« 
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inent> caufajudicati in irritum tan dtvecatur -s nifiprobare patens tmm 
qui judicQvsraty fecutus ejus if^rutnenti Jidetn quod falfutn ejje 
terit^ adverfus tepronunciajfey L. 3. Cod.Ji. ex Faif- Injlr. 

It is alfo neceflary, that the writings fhould not have been con-r 
tefted as falfe, in the procedure upon which the judgment has been 
•given } for in this cafe, the truth or falfity would be a queftion 
already decided by the judgment, and which confequently could 
not be renewed ; as Mr. Foujfe has properly obferved in his Com- 
mentary upon this article. 

But although the party applying to be relieved by civile -requite^ 
may by miftake have admitted the truth of the writing, of which 
he now alleges that he difeovered the falfity, he is not debarred 
from impeaching it, and the judgment founded upon it. X.ii. 
ff* de Except [a) 

8th, Or upon offers or confent •which have been difavowedy and the 
dijavmval adjudged to be •well founded. 

If myprocurcur has given a confent, or made offers upon which 
I have been condemned, and 1 deny that I have given him authority 
to make fuch offers, I may be relieved by civile requite \ for this 
purpofc I mull make a formal difavowal of my procureur, 
and obtain a judgment declaring the difavowal to be well found- 
ed. 

9th, Or if there are decifive •writings ne^wly difeovered^ and kept bach 
by the other fide. 

This is aninftance of perfonal fraud, in the party in whofc fa- 
vour the judgment was given, and affording ground for z. civile re^ 
quete^ as has been already mentioned. 

The recovery of thefe writings not alone fufficient as wc 
fliallfee infra. Art. 3. The ground of relief *s the fuppreflion of 
them, by the oppofite party. 

- - When the arret is. againft minors, the church, or com- 

^ munities, there is another ground for civile requite, beGdes 
thofe which have been mentioned ; that is, if they have not 
been defended, or not been defended properly {yalablement)^ 
Art. 35. 

Thefe terhis ought to be interpreted by the plan of the Articllc 
36 i which appears in the proces verbal, of the ordonnance, p, 463* 


(tf) Qui adgnttis inftrumentis, quaA vera effeot, folvie poft rententiam judicii : quaerot 
fi poA^cogntta rei verlute, et reperti* faiAa inArumentis, accufare vetit, et probare falfa eilt 
inArumenta,ex quibusconveniebitur, cum inftrumentis fubrciipArat ex prscepco, five inter- 
locutione judicii, an preferiptio eiopponi poftit f cum [&J Principalibus Coofticutionibut. 
manifefte ca? etur, ttji ret judicata ejfet ex falfii infirumentU, fi poflea faJJa inveniuntur, nee rd 
judicata praferipthnem oppunL Modeftln^s refpondit t cb hoc, quod per errorem f olutte 
fa&t eft, velcautio de folvendo interpofita pfopoaitur cs hift laftroneodt, quie nunc falfa 
fUcuntur, prcfcripcioni locum non elle. 

where 
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vheze'lt Is (aidt the above provifions lhall extend to ecclefiaftics, 
to communities} and minors. And we alfo allow them the bene- 
£t of a civUe reji^te, if they have not been defended ; that is to fay, 
if the arri/f or judgments in the laft refort, have been given by 
default, mr fbreclufion ; if they have not been properly defended, 
in cafe the principal points of defence, in fa6f, or law, have been' 
mnitted, although the arrfyj or judgments were contradiftory, or 
upon the hearing of the parties, fo however, that it ihall appear 
^that they were not defended, or were not properly defended, and 
that the omiilion of the proper defence has been the caufe of the 
judgment.” 

The ynces verbal^ contains an approbation of thii plan. Hence 
it follows, that it was only retrenched, brevitatis et cempendii fludio^ 
becaufe every thing which it imports, was held to be fufficiently 
comprized under the general terms. 

Obferve, that the church is always prefumed not to have been 
fufficiently defended, unlefs the affair was communicated to the 
legal officers of the crown ; the 34th Article makes the want of 
this a caufe of civile requite. 

Obferve alfo, that the church has thefe rights only, w'itli refpefl 
to the fubftance of its domain, arre/ zy November^ 1703, reported 
in the Journal of Audiences. Jam. 3 ; when the matter only con- 
cerns the current revenues, it is conddered as the caufe rather of 
the incumbent than of the church. 

£ g j When the party againft whom the arrit has been given, 
is intitled to a civile requite, in any of the above cafes } he 
ought to inftitute the neceflary proceeding for that purpofe, with- 
in fix months, after t|ie fignification of the arrit, made fubfequent 
to his attaining his majority, Art. 5. 

If he dies within that time, his heirs have a new fix months from 
the time of a new fignification, and ‘if they are minors, the time 
only runs from a fignification after their majority. 

The church, and communities, as well lay, as ecclefiaftical, and 
private individuals, who are out of the realm, on the public fervice, 
have a year from the fignification of the arrit, Art. 7. *, 

If Ae incumbent of a benefice dies witliin the year, the fuccef- 
for has a further term of a year, from the fignification of the arrit. 
Art. 9 . a perfoQ coming in upon refignation, has only the remain- 
der of the term allowed to his predeceffor, and is not entitled to 
any new fignification, it being prefumed that he has been apprized 
oftheorr^ by the predecefibr. 

£ - W^ntbe is fouled upon the falfityof writings, 

^ or upon writings being newly difeovered, the term of fix 
. months. 
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months, or a year, only begins to run from the time of the dilcQ^ 
very ; provided^ fays the ordonnance. Art. 1 2, there are proofs m 
nvriting^ and not othernvife* 

It is not fufficient then after the expiration of ordinary term^ 
to fay, that I only lately difeovered the forgery or the exiftcnce 
of the writing; I muft alfo have a proof in writing of the time of 
difeovery. 

For inftaiice, if the party in whofe favour the arrh was given^ 
dies feveral years afterwards, and it ^appears by the inventory 
of his fealed papers, that the writing which had been fupprefleii 
is found amongll them ; this is a proof in writing, that the dif- 
covery was made at the time of exhibiting the inventory. 

So if the party in whofe favour the arret has been given againft 
me, produces the fame fcveral years afterwards in another procefs^ 
it which it is adjudged to be forged, the judgment declaring it to 
be fo, will be a proof in writing of the time of the forgery being 
difeovered. 

P jQ *1 The caufes for which redrefs may be obtained by re^ 
quetCy againil prcfdtal judgments given in the laft rcfoxt9 
:-»re the fame as thofe for which a fimilar relief may be obtained 
againft arrets {a). 

With refpeft to tlic time within which the application muft be 
made, the only difiercnce is, that iiiftead of having fix months, in 
the cafe of private individuals ; and a year in the cafe of the churchy 
of communities, and perfons abfeiit, reipublica caufa^ the time is 
(imired to three montlis in the one cafe, and to fix months in the 
other. 


§ II. Seccml Cafe. 

Of Judgments from nvhkh the Appeal is no longer receivable^ 

P ^ j - The ordonnance in enumerating the judgments, which 
have the force of rcsjudicatay and which confequently 
form tlie prefumption juris et de jure^ whereof we are treatings 
mentions, in «the fecond place, thofe from which an appeal is no 
longer receivable. 

It mentions two circumftances, on account of which the appeal 
can no longer be received, the firft is when the parties againft 
whom the judgment has been given, have fonnsdly acquiefeed, 
in it. 

The ordonnance by the term formally^ does not sneaft that iti 
order to exclude the party from his appeal, it is requifite that ht 

(a] The term vrets li eoofinc4 to the jvi4|fiienti of the p^fliamcaCi. 

7 ihould 
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flibvldd hate acquiefeed in the judgment in exprefs terms, and have 
jttfled an a£t for the purpofe, it only requires that the acquiefcencc 
lhall be (hewn in an unequivocal manner ; therefore the party has 
applied for a term of payment, whether at the time of the judg- 
ment or afterwards, it is clear tliat he is from that time precluded 
from appealing ; as that is an unequivocal mark of his acquief- * 
cence in the judgment. Ad foluiionem dUationem peteniem ftcquievijfe 
fententU manif^e probatur, Z. 5. Cod. de Re. Jud. — a fortiori^ mull 
he be deemed to have acquiefeed, when he has entered upon pay- 
ment, whether of the fum imported by the condemnation, or of 
the expences which arc decreed againft him, at lead with the ex- 
ception of thofe cafes, where the fentence is fubjeft to execution 
provifionally, and he has paid by conftraint, prcJlelting that he does 
fo without prejudice to his right of appeal. 

When the party udio has acquiefeed in the fentence, is in a fitua- 
tion which intitles him to obtain relUtution againft his acquiefcnce, 
on account of minority, fraud, or any other caufe, the authority 
of res judicata is not conclufive and perpetual ; but is dcllroyed by 
fuch reftitution being obtained. 

p ^ The fecond caufe for which an appeal is no longer re- 
ceivable, is that the party has fullered the time within 
which it ought to be made to elapfe. 

Our laws differ very much with refpe£l to this time, from thofe of 
Rome. By the Roman law, the party who conceived himfelf to 
be injured by the fentence, might appeal from it the fame day, 
viW voce in open court. Si apud acla quis appellavcrity fatis eritjt dicat 
appello. L. de Appell. 

Such an appeal being authorized by the law, tlie Roman magif- 
trates were not offended at the party, who was diffatisfied with 
their judgment, pronouncing his appeal in their prefence, provid- 
ed it was done in a refpe£iful manner, and without any expref- 
fions reflefiing on the judge or his fentence. L. 8. de 
Apd. (a) 

When the party did not appeal on the day of pronouncing the 
fentence, the mode of appeal was by prefeuting a memorial to the 
judge, whofe decifion was appealed from ; this memorial ought to 
cemtain the names' of the appellant, and of the party againft whom 
the appeal was made, the fentence and the grounds of complaint 
againft it, and conclude with praying the judge to tranfmit letteis 
whickwii^ called before the judge of appeal. The party was 

only sdloi^ two or ^ee ^ys for making tlus appeal, when he pro- 

(.) lUud feienduffl eOe, enm qui provouTlt, non debeie cravidaii d a quo appellat j 
citittiiai opoitebic cum plefB, ct its 01*1 Fittrci lefciip&ruot. 

■ a peeded 
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cecded in his own name, or throe days when he was only pasty 
in the qualified cliarafler of procurcur, tutor, curator, or admini^ 
trator. L. 5 . § 5. {a) ff. App. L. I. ^il, la, 13. ff. j^uand. 
App. {b) 

The only days included in this computation, were thofe on which 
• the judge held a public audience, and whicli were called utiles 
d. L. 1. § 7 (r). § 9 {d). 

fujlmian^ by his Novel 23, cap. i '(<•), extended this time, and 
allowed an appeal to be made within ten days from the time of the 
fentencc. 

Thefe principles of the Roman law, although very oppofite to 
our own, appear very wife and well calculated to promote the tratir 
quillity of fociety, by (liortening litigation. The king of Pruffta 
has ailoptcd them in his code, and allows only ten days fpr appeal, 
agreeable to the provifions of the Novel. The party injured by the 
fentence fuffers no prejudice from the lliortnefs of this delay, it was 
in his power from the commencement of the procefs before the 
Gril judge, to forefee that he might lofe his caufe \ and be had time 

{a) Si quls ipfo dif, Inter •Ctz voce apeUavit, hoc ei fuflicit ; fin autem hoc non feceiit, 
td !;helio« apeliatorios dandos biduum, vei tiiduum cemputandum eft. 

(/j) in propria caufa biduom accipuur. Froprtani caufam ab alicna quemadmodum dif* 
cemitnus ? ct palam ef),eam fuiire propriam caufam, cujus cmolumcjitum vel damnum ad 
alicucm fuo nomine pertinet. § 1 1, 

(|uare procurator nili in fuam rem datuseft, tertium diem habebic : in foam autem ran 
datus, ma^is eft, ut aiterum diem obl'ervet, ut ft in partem preprio nomind in partem [proj 
alieno litigat, ambigi p^tteft, utrum biduum an triduum obfervetur, et magia eft uc Tub 
noiniiie biduum, a«ieno triduum ol)feivctur. ^ iz. 

TU'O es, item defenfores return publicarum, et curatorcs adolefcemium, vel fuiloil ter** 
tlum diem habere debent, idcirco quia alieno nomine apelUnc. £x hoc apparet,Hertio 
die provocandum defenfori, fi modo quad defenfor caufam efit non fuo nomine : cum ob«* 
tentu alien! nomini, iuim caufam agens tertio die apellare poteft. 

(r) Dies autem iftos, quibui apellandum eft, ad aliquid utiles effe oratio D. Marci ?o- 
luit, fi forte ejus a quo provocatur, copia non fuerit ut el libeUl dentur; tit enim is Met 
fervairiturf fuo prime aJtundi fecuitat erit. Quare d forte pofT'^ fenlenuam ftatim dldam^ 
copiam fui non fecerit is qui pronunciavit, ut fteri adfolet, dicendum eft nihil nocere apella- 
Cori, n.im ubi primum copiam ejus habuerit, poterit provocare. Eigo ft ftatim fe fubduxit, 
firniliter fubvemendum eft. 

{d) AdtuudWyaXtmfticuhaum feonper accipimus, fi in publico fui copbm fecit $ cete- 
rum ft non fecit^ an imputetur alicui, quod ad domum ejus nun vener t. quodque in hortoa 
non accefterit ulterius quod ad villam fuburlMinam ? Magifque eft ut non debeat imputari j 
^uare fi in publico cjua adeundi facuUis non fujt, melius dicetur iaculcatem non fuifle 
adeundi. 

(e) Sancimui omnes apellatioaes, five per fe, five per procuratores, feu per defirnfoifs, 
vel curatorcs vel tutoies ventiltentur, pofle intra decern dierum fpatium a recitatione nume« 
random, judietbus ab iit quorum interett offerri; five roagni, five minores fint (excepti 
videlicet fublimilTima praetoriatii prsefedtura) ut liccathomini intra id fpatium pleoiffime 
<del}berare| five tppellandum el fit, five qoiefeendum : nc timore inftante opua apellato- 
tiuin frequentetur, fad fit optoibus jnfpet.li9ais copia, qux indifeufibt komiaum cxlocea 
refrxnare. 


during 
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dhtting die whole eondnuance of it, to deliberate upon the courfe 
which he would take in that event. 

^ ^ According to the principles of the law of France, the 

party who confiders himfelf injured by a fentence, unlefs 
he has dtme feme aft importing an acquiefcence, or has been 
futnmoned to appeal or fubmit, has ten years, which begin to- 
run from the fignification of the fcntence. Order of 1667, /. 27, 
art. 17. 

Double this period (that is twenty years) is allowed to the church, 
to hofpitals, colleges and communities, in fuits relating to their 
domains ; and this time alfo begins to run from the figniilcatton ot 
die fentcnce. nief. 

Long as thefe delays are, I have heard praftifers fay, that this 
^pofidon of the ordonnance was not always obferved in the parlia- 
ment of Paris, and that appeals have been fometimes allowed after 
the dme was expired. 

The party in whofe favour the fcntence has palled, may abridge 
■diefe delays, by fummoning the other party to appeal, if he thinks 
fit ) but this fummons cannot be made until the expiration of three 
years, in cafe the fentence is againft private individuals *, or lix 
years, if it is againft the church, or any community on account of 
dieir domains. Order 1667, d. tit. art. 12. 

The edeft of this fummons is, that no appeal can be received 
after the expiration of fix months, from the time of its being 
ferved. 

If, before the expiration of three years, or fix years, or fix 
months, the party agamft whom the fentence has been given dies, 
or (if he is an eccleCaftic) refigns his benefice, his heir, or univer- 
fal legatee, or fucceifor, ought to have a year, from the expiration 
of the time, allowed to the perfon whom he has fucceeded, and a 
fummons ought to be ferved upon him at the end of this additional 
year, even where there has been already a fummons to the deceafed, 
or the predeccflbr, and the heir, or fuccefibr, will only have fix 
months from the time of this fummons. Art. ii, 13, 15. 

Thefe terms do not run againft minors, but they run againft 
perfons out of the realm, even on die public fervice. 


I III. Of judgments againjl which the Appeal is declared to be lojl. 

j. .. The ordonnance places, thirdly, amongft judgments hav- 
^ ^ ^ ing the force of res judieataf thdfe from wWch the appeal 
is declared to be loft. 

The 
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The appeal is loft when it has been difcontinued for three yearSf 
and a judgment has been obtained declaring the right of peremp- 
tion to be acquired* 

This judgment has the effc^k of a confirmation of the fentence 
appealed againft, and gives it the force of a w ju^aiay as the ap- 
. pcllant is precluded from renewing his appeal* 

'riiis is not attended with any difficulty^ when the tribunal 
wliere the appeal was depending, is a tribunal in the laft refort; 
the judgment of peremption being in that cafe a judgment in the 
laft refort, gives the force of ns judicata to the judgment, which it 
thereby confirmed. When the tribunal where the appeal was de- 
pending is not of the laft refort, there may be an appeal to a fupe- 
rior tribunal, but upon this appeal the judges are only to examine 
whether the peremption was acquired, and if it appears to them 
that it was, they ought to confirm the fentence without enquiring 
into the merits of the original judgment *, if, on the contrary, it is 
decided that the peremption was not acquired, the parties are re- 
ferred back to the former tribunal to proceed upon the original 
appeal. 

Appeals which are not contefted may fall into peremption as well 
as thole which are. 

The aflignation before the judge of appeal, though not followed 
up by any other proceeding, is in itfelf fufficient to render the ap- 
peal fubjeft to peremption, and the party in whofc favour the fen- 
tence was given, may, at the end of three years, from the fervice 
of the aflignation, obtain a judgment of peremption. This was 
fixed by a regulation of the court, of the 28th of March, 169a. 

When the aflignation has been followed by any proceedings, 
the three years are only computed from thcitimc of the laft pro- 
ceeding. 

This term runs even againft minors, faving their recourfe againft 
their tutors. Bouchel, in his Bibliotheque verbo peremp. ftates feve- 
ral decifions to that effedl. 

The term may be interrupted in fcveral different manners, by 
die death of. either of the parties, by their change of ftate, by the 
death of one of the procureurs, &c. 

P Although the time has elapfed, the peremption is not 

acquired until there is a judgment declaring it to be fo, 
a!i 1 11 after tlu: expiration of the time, and before fuch judgment, 


tli V any procedure on behalf of the party againft whom the 

rr . * preferred, and he does not difavow his procureur, the 
p: ieftioycd, and cannot be oppofed until the expiration 

O' ; : . : ; of f^rcc years. 


ARTI- 
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ARTICLE II. 

'Of Judpnmts which are null^ and which confequently cannot have the 
Autliority of Res judicata. 

V 

There is a great difFerence between a judgment which 
^ ^ is null, and one wliich is improper: a judgment is null 

wheel It is not according to the regular form of proceeding, faiten^ 
tia injsjtflas it is improper fententia iniqua when the judge has made 
a wrong decifion ; as by condemning a party to pay what he did 
not owe, or difeharging him from the payment of what he did : an 
improper judgment, given according to the regular form, may have 
tlic force of res judicata^ when it falls within any of the cafes of the 
preceding article, and however uhjuft it may really be, it is to be 
i^arded as equitable, and no proof can be admitted to the con- 
trary. 

On the contrary, a judgment which is null, and given contrary 
to the regular form of procedure, cannot have the authority of 
res judicata^ at leaft unlefs the nullity has been cured. 

A judgment may be null in refpeft either of wliat it contains, or 
of the parties between whom it has been given, or of the judge who 
has given it, or of the non-obfervance of the proper courfe of 
procedure. . 

5 I. Of Judgments which are null in refpeSl to what is contained in 
* them. 

jg -1 A judgment is null when the objeft of the condemnation 
^ which it pronounces is uncertain, fententia debet ejfe certay 

for inftance, if a judgment were exprefled in the following terms : 
«« We condemn the defendant to pay the plaintiff what he owes 
tim ” It is evident that fuch a judgment would not have the 
authority of res judicatay and would be abfolutely null ; for what 
is due to the piaintifF not being fpecified, either in the judgment 
or in any aft to which it refers, the judgment has no certainty, 
this is decided by the law, 3 Cod. de Sent, qua ftne certd quant. “ Hac 
fintentia omnem debit! quantitatem cum ufuris competentibus folve 
Judinrti oBionem prajiare non potejl, cum apud judices it a demum ftne 
terti ^ntiteete foEla condemnatio auteritate ret judicata cenfeatury 
f parte aliq[uia5orttm eerta ft quantitas amprehenfa." 

It is not however neceffary that the obje£l of the con- 
a *9 J demnation ihould be exprefled by the judgment j it is fuf- 

ficient 
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ficicnt if it appear by any aft to which the judgment refers. For 
inftance^ a judgment condemning the defendant to pay what is 
demanded from him, is valid, and may have the authority of ns 
judicata^ when the caufe of the demand is expreffed in the 
proceeding to which the judgment refers. Cum judeu ak^ 
folve quod petitum sjl ^ valet fententia. L. 59. ^ l* ff* de Re 
Judicat. 

[ ao ] Neither is it ncceflary that the objeft of the condemna-' 
tion ftiould be liquidated, it is fufRcient if it may become 
fo by reference to experts ; therefore a judgment which condemns 
the defendant to pay damages, or to indemnify the plaintiff, may 
have the authority of res judicata ; although the amount of the da- 
mages, or of the indemnity, being as yet unliquidated, the objeft 
of the condemnation is not liquidated and certain ; for it will be- 
come fo by the eflimatioii to be made by the experts. Tins 
is decided by Alexander Severusy ** ^sanquam pecunia quantitas 
fententUi non coniineatur^ jententia tamen rata ejly quontam INDEM- 
NITATE reipublica preejlari pojjit. L. 2. Cod.de fent. qua Jine certi 
quant. 

2. A judgment is null w^hen the objeft of the condem- 
nation is any thing Impoffible. Paulus refponditp impof- 

ftbile praceptum judicls niiUius ejfe mornenii. L. 3.^. fait. 

Idem refpGfulity ah ea Jententla^ cut pareri rei natura non potuit^fine cat fa 
apellan. d. /. § i. 

3. A ju<lgment is null when It pronounces any thing 
wliicb Is exprel'sly coniniry ro the hwj « exprejftm fen- 

tentia contra juris rigorem data fit. Si SPECIALITER (that is ex- 
prefsly) contra leges ^ vd Semitus cojfidtumy vel conjiitutiones fuerit 
prolata. L. 19- de ApclL Cuin contra Jacr as conjiitutiones judi^ 
catur^ appdlatkms nscefiUis remrUiiur. L. i. ^ 2 . jf. qua funt fine 
apell. 

Obferve, that the judgment is only null if it pronounces ex- 
prefsly agalnfl the law : if it declares that the law ought not to be 
obferved but if it merely decides that the cafe in queftion does 
not fall within*the law, although in truth it does fo, the judgment 
is not null ; it is only improper, and confequently can only be 
avoided by the ordinary courfc of appeal : this is laid down by 
CaUJhatns^ prolatis corjlitutiofiihus^ centra eas pronunciat 

judex f eo quod non exijlimat caufam de qua judicavit per eas juvari^ non 
videtur contra conjiitutiones fenUntiam dediffcy ideoque ah ejufmodi ferh 
tentid apellandum ejl^ alioquin rei judicata Jlahitur. L.'^ 2 .ff. di re 
judicat. 

Obferve alfo, that judgments, which pronounced exprefs!y 
againft the laws, were, with the Romans, null pleno jure \ with 
VoL. I. N n us, 
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us, relief mull be obtained againft them' by an application to 
the Council, when it cannot be had by the ordinary courfe of 
appeal. 

^ 22 1 ^ judgment is null when it contains inconfiftent and 

V contradldlory difpofltions. For infi;ancc, an a£lion is 
brought to recover from me an eftate which I have purchafed fr6m 
you, whereupon I vouch you to warranty, the judgment difmifles 
the demand againft me, and condemns you to pay me the price of 
the eftate, with damages. Thefe two difpofitions are contradiclory, 
and the judgment is null, and the demandant may, if it Is a judg- 
ment in the laft refort, be relieved by chile requete, upon the ground 
that the judgment is contradidory, and contains a difpofition which, 
by condemning the perfon vouched to warranty, is inconfiftent 
with the difpofition which he complains of, as difniiffing his de- 
mand. If he allows the time for a chile requite to go by, the judg- 
ment will againft him acquire the force of res judicaia^ but I 
think that, although you have not had recourfe to a chnh requite^ 
I can never put the judgment in execution with refpe£l to you, be- 
caufe the difmiflal of the demand againft me is always repugnant to 
the condemnation againft you, as it is contrary to good faith, that 
whilft I retain the property, I fliould demand from you the price 
of it.' 

j. - 5. A judgment is null, when It pronounces upon what 

is not in demand, or condemns a party to the payment of 
more than is demanded from him \ for tiie judge is only to decide 
upon the deniands which are brought before him, and tlicrefore 
can only give judgment in refpeft of fuch demands. PoUjlas jtt- 
dicis ultra id quod i/i judidum deduilum ejly ncqiiaquam potejl excedi i e, 

, i. 18.^. Cehnnu Dh, 

And in like manner a judgment is null when it difmifles 
^ ^ the defendant from a demand in which he has acquiefeed ; 

for in this cafe, as well as in the other, the judge has decided upon 
what was not fubmitted to him. The ordonnaiice of 1667, tit, 35, 
34> has combined thefe two cafes, by direfting that a chile 
requite ihall be allowed, when judgment is given upon wliat is not 
demanded or cohtefted. 

r 2 i 6 1 Thefe nullities, which arife from the judge having dc- 
cided upon what was not fubmitted to him, do not operate 
plemjure: they ought to be taken advantage of, cither by the ordi- 
nary courfe of appeal, when the judgment is not in the laft refort, 
or dnnk requite when it is ; and when the party has allowed the 
time for thefe to elapfe, without impeaching the judgment, tlie 
nullities are cured. 

jn. 0/ 
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§ IL (y NuUlties in refpe^ of the Parties between whom Judgments 

are given* 


j: ^ - A judgment, to be valid, ought to be given between 

perfons capable of being parties in a judicial proceeding, 
or as it is exprellcd, of ftandiiig in judgment, qua habeut legitim* 
tnam Jl and! in judicio perfouamP 

All procedures by, or againft, perfons incapable of being fuch 
partic.s, as well as the judgments founded upon fuch procedureSf 
are ipfo jure void. 


C 28 ] incapabfe of being parties ^re, ift. thofe who 

have lofl their civil ftate, cither by a condemnation to 
capital punifliment, or by religious profeflion ; neverthelefs cccle- 
fialUcs who have left tlielr cloillers to ferve a benefice, fuch as 
curcs^ and regular canons, are deemed capable of being parties to 
a fuit, either as plaintifls or defendants \ for although their benefice 
does not refiore them to their civil (late, neverthelefs, as the admi- 
nlftration of the revenues, and the right of the benefice, as well as 
their own provifion from it, are committed to their charge, it is 
ncceflary tiiat they fnould be enabled to be parties in judicial 
proceedings, refpeding tliofe revenues and riglits, and in adJrions 
arifing from penal obligations, coiitraded Jby tliem, or in their 
favour, , 


P - Minors, who arc under the authority of a tutor, are 
alfo incapable of being parties in a fuit ; the aflions in 
wlilch they are concerncil can only be brought by their tutors, in 
the quality of tutor, and thofe agulnlt them* can likewife only be 
brought againll* their tutor, in his quality as inch, and not againft 
tlicmfelves. 

AVhen the minor has net any tutor, a perfon who willies to In- 
ftifcute a proceeding ag.iinli liim, ought to jVeient a memorial to 
the judge of the cUmial of the minor, praying him to convene the 
relations of the minor, for the purpofeof appointing a tutor, againft 
whom the a( 51 Eio!i may be brought. 

When minors are emancipated, they may be parties themfelvcs, 
but it muft be with the affiilance of a curator, who is to be named 
for that purpofe by the judge, and ought to be included in the 
caufe, • 

P ^ Women, under tlic authority of a hulband, cannot, in 
^ the cuftomary provinces, fue or be fued, without being 
authorized by their huibands, or in cafe of their refufal by the 
court. Therefore it is not fufiicient for thofe who have a caufe of 

N n 2 aftion 
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^ • » 
adion againlt a married woman^ to affign her, without aiTigning 
her hufband alfo. 

A wife is deemed to be fufficiently authorized wh«i her hufband 
is a party with her in the caufe; and in this refpe£l judicial a£ts 
“^re different from thofc which are extra-judicial ; for the contraft 
of z married woman is not valid from the mere circumttancc of hdr 
hufband being a party with her to the contra£l \ it is requifite that 
he (hould authorize her in exprefs terms. 

The ‘rule that a married woman cannot fue, or be fued, without 
being 'authorized, is fubjeft to fome exceptions. Our Cujlm of 
Orleans, art. 200, permits her to proceed without her hufband on 
account of affronts (injures) which flie alleges to have been com- 
mitted againft her, and to defend herfelf againft aftions for affionts 
which flie is alleged to have committed. 

£ 3 * ] rewiains to obferve, with refpe ft to all perfons who 
are incapable of being parties to a fuit, that this incapacity 
does not prevent an accufation being maintained againft them, 
when they have committed any crime, and they may defend them- 
felves againft fuch accufation. 

- From the principle that a judgment could only be valid 
when given between perfons capable of being parties to a 
fuit, it was deduced as a confequence in the Roman law, that a 
judgment againft a party, who at the time of giving it was dead, 
was null ; for a perfoh who had no longer any exiftence could not 
have any capacity. Upon this principle Paulas faid, Eum, qui in 
rebus humanis nm fuit fsnteniia dafa tempore, in^caciter cendemna- 
turn videri. L. l-jf** qua funt. ftne App. 

In France, when|he death of either of the parties has not taken 
place until the caufe was ready for judgment, that is when all the 
procedures are complete, and the caufe has been fully heard, the 
death of either party does not prevent the judge from giving a 
valid decifion. This is the difpofition of the firft article of tit. 26, 
of the ordonnance of 1667, which has thus difregarded the fubtlety 
of law, in order to avoid the fuperfluous delays and expence that 
would arife from a renewal of the proceeding. 

When a party dies in the courfe of the proceeding, and the pro- 
cureur notifies his death to the procureur of the other party, which 
\$ called an exoitfe de mart, the other party cannot take any further 
proceedings, and no judgment can be given until the cauTe has 
been refumed by the heirs, or other fucceflbrs of the deceafed ; or 
after afiigning him to refume it, a judgment has been given that it 
fiiall be taken as refumed ; and all proceedings between the notifi- 
cation of die death and the rcfiimptiori of the cafe, and the judg- 
ments 
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mcnts upon them are abfolutely void, d. tit. art. i & a. Until the 
death is fignified, the procedure of the other party, and the judg- 
ments thereon, are valid. Airt. 3. 

C 33 ] ^ judgment is alfo null when a party has fucd 

or defended, on behalf of another, without being entitled 

to do fo. 

For inftance, in our province of Orleans^ where a woman under 
the rank of nobility, who marries a fecond time, lofes the tutelage 
of her children, and does not carry it to her fecond hulband, if 
fuch a hiifband, under a miftake, of which I have known fome in- 
ftances, makes a demand on behalf of the children, in the quality of 
their ftep-father, the judgment upon this demand will be null for 
want of quality. 

For the fame rcafon, if a hiifband, who may inftitute and defend 
aft ions refpefting the moveable property of his wife alone, and 
without her concurrence, fuppofing by miftake that It is the fame 
thing with refpeft to her landed eftates, inftitutes or' defends any 
aftions relative to thefe without his wife, in the quality of her hufi 
hand, the judgment will be void.. For the fame reafon, if a tutor, 
after his authority is determined, continues to proceed on behalf of 
the perfons who were under his charge, this procedure and the 
judgment thereon will be nullities. 

But if, by the account which he has rendered, he has charged 
liimfelf with what was owing from the debtors of the minor, he 
may proceed in his own name againft the debtors, as having a cef- 
fion of their debts. 

When I have given any one a* fpccial procuration to 
^ inftitute a demand for me, the demand ought to be made 

in my name ; if it were made in the name of the perfon having the 
procuration, the procedure would be void; hence the maxim that no 
perfons in France can fue by procuration but the king. 


i III. Of Judgments •which are null in rejpea of the Judges giving 
them^ or on ^account of the Non-Obfervance of the requftte Format 
lities. 

- ^ A judgment may be null in refpeft of the judge, by 

L 3 S J ^}^om it is given, when he was without charafter, as if he 
had not been received into his office, if he was under an interdk-^ 
tion, if he was incompetent. 

Obfprvc, that the nullity arifmg from thefe defefts docs n6t 
operate plena jure^ but muft be taken advantage of by appeal to a 

fuperior court. « 

^ Nn3 
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The non-obfervance of feme formalities may alfo ren- 
der the judgment void, of which fcvcral examples may be 

adduced. 

[The illufl ration in the te\t will not admit of an intel- 
ligible tranllation j the cfFcft of it may be ftated, 
by the cafe of figning judgment by default, without 
any appearance being entered by or for the defen- 
dant.] 

Thefc nullities do not operate ///’///? yV/rf, but mull be taken ad- 
vantage of by way of oppofition or appe;\I, or when the judgment 
is in the laft refort by civile requete* 

ARTICLE III. 

TVhai is the Authority 2/*Rcs judicata ? 

- ^ The authority of res judicata iijduces a prefumptlon 

^ tlrat every thing contained in the judgment is true, and 
this prefumption being juris ei de jurc^ excludes every proof 
to the contrary \ res judicata pro veritate accipitur. L, 207. j/F, de 
H.L 

For inftance, the party who is condemned to pay any thing is 
prefumed really to owe it; the party in whofe favour the judg- 
ment is given, may confequently, after fignifying it, compel the 
lather to pay 'the money, by the fti7Aire and f.ilc of his cffccls,' 
and no proof can be received from him, in coDtradidicn of the 
debt. ^ 

Vice verfd^ when the judgment has dlfmiflcd the demand, there 
arifes fo ftrong a prefumption, that the things demanded are not 
due, that the demand can never afterwards be renewed, the judg- 
ment produces an exception, called exceptio ni judicattc^ whicli prc-|^ 
eludes the demand from being renewed. 

r authority of res judicata^ excludes all proof m 

■ - contradiction of what has been adjudged 5 the party 

againfl: whom the judgment has paffed, is not allowed to offer 
evidence that the judge has fallen into any error of calculation; 
resjudicata^Ji fuh preetextu computationis viJiaurentur^ nulliis erit litium 
jSniSr Jt* a. Cod^ de Re JudicaU 

Neverthclefs, if the error appears on the face of the judgment 
itfclf, it may he rcaified ; as if the judgment were to ftate ; « We 
declare James to be indebted to P^ier in 50/. for hay, and In 25/. 
for ftraw; which fums, amounting together to xpo/., we condemn 

him 
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him to pay/* this error appearing on the face of the judgment will 
correft itfelf, and Fetcr can only demand 75/. and not 100/. L. i. 

$ T.^. ^a*funt fine ApelL {a) 

The authority of res judicata^ fo completely excludes all proof to 
the contrary, that the party againft whom the judgment has been 
given, cannot impeach it even by decifive writings, which have 
been fince cliicovered. “ ^uh fpecie novorum injlrumentorum pofea 
repertoruniy res jiuiicnteis refaurari exeniplo grave eji* JL. 4. Cod* de 
Re Judicata 

This principle, that a judgment cannot be refeinded on account 
of writings being, afterwards difeovered, was, in the Roman law, 
fubjeeb to an exception, in cafes where the judge, on account of the 
doubtful nature of the caufe, had adminiftered the fupplctory 
oatli to the party in whofe favour he decided ; in this cafe the 
iofing party might be relieved againll: the judgment upon the 
ground of dccIfive writings afterwaads difeovered. jf* de 

Jurej. (i) 

This exception ought not to he allowed in the law of France^ 
for ns the ordonnance of 1667, T. 35. Art. 34, only allows the 
party againft whom an arret, or judgment in the laft refort has been 
given, the benefit of a civile requek, upon the fubfequent difeovery 
of fnch writings, where it appears that they have been kept back 
by the oppofite party ; it follows, that it cannot be admitted in any 
other cafe. 


ARTICLE IV. 

♦ 

With regard to what Things the Authority o/*Res judicata tales 

P ^ The authority of res judicata only takes efFeft with re- 
gard to the objeft of die judgment. 

(tf ) SI calculi error in fententia elTe dlcatur, appeilare necefle non ell ; vcluti fi judex ita 
pronuntiaverit : << Cum conilet, Titium Seio ex ilia fpecie quinquagiota, item ex ilia 
fpecie viginti quinque debere t idcirco Lucium Titium Seio cehtum condemno,*' nam 
qnoniam error coiqputationis eft, nec appeilare nece,fte eft, et citra provocationem corrigitur. 
Sed et fi hujus quaeflionis judex fenteniiam conftrmaverit, fi qufdem ideo, quod quinqua* 
ginta et vlgiifti quinque fieri centum putaxeric; adhuc' idem error compu'aciooii eft, sec 
appeilare necefte eft^ iiveroideo, quoniamet alias fpecies vlginti quinque fuifie dixertt, 
appellationi locus eft. \ 

(b) Admonendi fumui, interdum etiam poll jusjurandum eza£hum, permitti conftltu- 
tlonibuf Principum, ex integro caofam agere, fi ^uis nova inftramema fe invenlfTe dicat, 
quibus nunc foils uforus fit. Sed hm conftituticnes tunc videntur locum habere, cun> a 
judice aliquis abfolutos fuerit ; foicnt cnim faepe judices, in dublit caufis, ezado jureju- 
rando, fecundum eum judicare, qui joraverit. Quod fi aliag inter ipfos jurejoiando trinf- 
g£lum (it oegotium, non poacedituf eandem caufam retiadlarf. 

N n 4 TI^crefore 
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Therefore a party whofc demand has been difmiffed, can only 
be eatcluded by the exception rei judicata from making a new dc- 
mandf if the pl^edl of the demand is the fame. 

For this purpofe three things mull concur; ill, The demand 
muft he of the fame thing; ad, It muft be for the fame caufe ; 
3d,. It mull be made in the fame quality. 

quaritur hac exceptio ( rei judicata) mceai fiecne ; iufplcien^ 
ium ^ an idem corpus Jti^ quantitas eadem^ idem jus ; et an eadem 
caufa petendi^ et eadem conditio perfenarum ; qua nift omnia concurrafit^ 
aha res ejl. L. la. i. 13 . Excep, Rei Judicat. 

But if there is this concurrence, it is immaterial 'whether the de- 
mand be made sodem an iiverfo genere judicii. 


fl. Ofthejirjl Requiftte ut fit eadem res. 

- - This principle, that the except io rei judicata can only 
^ avail in cafe the fecoiid demand is for tlie fame thing 

as the firll, muft not be underftood too literally. “ Idem corpus 
in hac exceptione non utique omni prijlina quantitate vel fervatdy nulla 
adjeBione diminutloneve faBd ; fed pbtguius pro communi utilitate 
aecipitur.^ X. 14.^^ de Excep. Rei Judicai* 

For inftance, although the flock which I demand now, docs not 
coniill of the fame llieep which it dul at the time of tlie former 
demand ; the demand is for the fame thing, and tlierefore is not 
receivable. petiero gregem (et viElus fueroj^ et vel audio vel 

minuio numero gregky iterum eundeni gregem petere objlubit miti ex^ 
aeptio!^ L. ai. J i.j^ de Tit. 

r iia 1 ^ likcwifc held to demand the fame thing, w'hen 

I demand any thing which forms a part of it. Sed et 
Ji fpeciale corpus ex grege petam^ puto obfaturam exceptione mJ* d. L. 21. 

§ 1. 

This is laid down by JJlpiof^i ** Si quum tPtum petiffeU 
ism petat, emepiio rei judicata nocet^ nam pdrs in toto ejli eadem enim 
'res acci^ur, et Ji pars petatur ejus quod totum petitum eji^ nec inter ejl 
uirum in earpore hoe quaratur^ an in quantitate^ vel in jure.^ X. q.ff. 
4$ Excep. Rei fudieat. 

- - I am alfo held to 'demand the fame thing, which was 

■ ^ before in judgment, when I demand anything ilTuing 

from it, and which could only belong to me, fo far as the thing 
from which it iflTued would have done fo, 

, For inftance, if I have demanded from you in the courts of one 
of bur Cploniesa female negro^ alleging that I had bought her 

from 
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from you> and paid for her, and my demand has^ been dirmifled 
by a judgment in the lad refort, I cannot afterwards, upon the famt 
grounds, demand a child, of which (he has been delivered^ for as I 
could have no other title to the child, than I had to the mother^ 
that would be renewing the queftion which had been determined 
' by the former judgment. ** &i ancillam pragnantem petiero (fuppU 
et viElusfuero fet pf litem contefatam conceperit et pepererit^ moxpartum 
ejus petam^ utrum idem petire videor^ an aliud^ magnet qu^ionis ejlp et 
quidem ita definiri potejl^ toties eandem rem agi^ quoties apud Judieem 
poJieHorem id quaritur^ quod apud priorem quafitum efl: in bis i^turfere 
omnibus exceptio [rei judicaiet) nocet^ d.L* 7. J i. 

^ For the fame reafon, if I fail in my demand for a 
principal fum, 1 cannot afterwards demand the intereft 
which would only be due as arifing from the principal. The con- 
verfe of this does not hold good, for though I have failed in my 
demand of the intereft, I may ftill demand the principal, for the 
principal may be due in cafes when the intereft is not. “ 5 / in 
judicio aclum Jit^ ufuraque foU petita fint^ non eji verendum ne noceat 
exceptio rei judicata'* L. ff. d. U 

j- ^ - If I have failed in a demand againft you for a foot- 

way over your eftate, and afterwards demand a right of 
way for beafts of burthen, (hall I be held to demand the fame 
thing, and will you confequently be entitled to oppofc.the excep- 
tion rei judicata ? The reafon of doubting in favour of the affir*- 
mative is, that the prefeiit right feems to include the former, fince 
whoever has a right of paflage for beafts of burthen, has alfo a right 
to a foot-way ; and as it has been decided that I have no right 
to a foot-way, it follows a foi-tioriy that I have not the other ; the 
reafon for deciding the contrary is, that as tlefe rights of fervitude 
arc entirely diftinft, the demand of one of them has a diiSerent ob- 
jeft from the demand of the other, and therefore it cannot be faid 
that I am demanding the fame thing which I did before, and con* 
fequently my demand cannot be barred by the exception rei judt^ 
cata. To the argument adduced on the other fide, 1 anfwer, that 
it has only jjeen decided that I had not any foot-way, 'nor confe- 
quently a fortiori^ any cattle road by virtue of fuch foot-way \ it does 
not follow, that 1 may not have another kind of fervitude for a 
cattle way, refpeSing which there was not any queftion in the for- 
mer judgment. This is decided by Ulpian. Si quis iter petierit^ deindi 
aBum petat^ puto fortius dfendendum aliud videri tunc petitum altud 
nunc et ideo eneeptionem rei judicata cejfare* i. x i* J dm Tit* 

Tlic contrary muft be decided, when the demand, although more 
e:^tcnfive,Uforthcfame kind of fervitude, Qi^HiAiAfricanus givesthe 

following 
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followiiig example : ** £5/ tecum jus mihi ejfe adesmeas ufque ad 

decern pedes altius iollere^ pof ago jus mihi ejfe ufque ad vigiuti pedes at* 
£us iotlere : excepiio rei judicata procul dubio objlahii^ fed et ft rurfus 
if a agam jm mihi ejfe ad alios decern pedes follere^ objlabit exception 
ettUL aliter juperior pars jure haheri non poffty quam ft inferior quoqne, 
jure heieatur. L. diH. Tit. 


5 II. Of the fccond Hcquifte that the Demand he founded on the fame 
Cattfe (ut lit eadem caufa pctciidi.) 


[ 46 3 


It is not a fuflicient ground for tlie exception rei judl- 
entxy that tlie prefent demand is for the, fame thing, 
unlefs It -is alfo for the fame caufe, oportet ut ft eadan caufa 
petmdi. 

There is in this refpefl a difference between perfonal actions and 
real. 

Although I have failed in a perfonal adlion, by which 1 demand- 
ed any thing as due from you, by virtue of a certain caufe of obli- 
gation I this does not preclude me from demanding the fame thing, 
as due for a different caufe. 

Siippofc for inftance, it has been agreed between you and me, 
that for a piece of w'ork whicli I was to do for you, aiul have 
aflually done, you fhould give me 10/. or your horfe, at my elec- 
tion ; afterwards you fell me the horfe for a certain price, and I 
inftitute the aftxon ex empto againft you to deliver it, and not being 
able to prove the falc, the demand is difmiflcd, this does not pre- 
clude me from demanding the fame horfe, by the aHio ex preferiptis 
verbis, by virtue of the;agrccment. 

Oil the contrary, in real actions •, if I claim any, thing which 
jou poffefs, and which I pretend belongs to me, a judgment in 
your favour would preclude me, from making any new demand 
againft you for the fame thing, even if I fliould offer to fhew that 
il l^longed to mCj on a different account from that on which I had 
claimed it before. 

The ttafonof the difference is, that the fame thing may be due 
to m» by virtue of different obligations, and I have as many differ- 
ent claims, and as many aftions againft my debtor, as there arc dif- 
ferent caufes of obligation, which aftions involve as many differ- 
ent queftions, and a judgment difmiffing one of them, decides 
ndthing with regard to the others, and confequently cannot pre- 
clude me frompurfuing them ; £he judgment in the aftion ex empto, 
which decides that you do not owe me the horfe by virtue of the 
fak, docs not dftabliflx that you do not owe it to me by virtue of 

adif- 
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a difFerent contraft, nor confequently preclude me from demanding 
it, by an a&ion founded upon fuch contrail. 

It is otherwife with refpe£l: to the right of property ; although 
there may be feveral different claims for the fame thing, there cau 
be only one right of property in it ; therefore, wdien my demand 
*againft you, claiming the property of a certain thing has been dif- 
miffed, and it has been decided that the thing does not belong to 
me, I can have no other a£tion againft you founded upon a claim of 
the fame property, for that would be to renew the queftion already 
decided, for the fingle queftion was whether the thing belonged to 
me or not ; and it is of no {ignification that I omitted to propofe 
any claim, upon which the demand could have been eftablillied i it 
is fufficienu that it might Ifave been propofed. 

This is laid downi byP^/////.f. Acliones in perfonaniab aBionibus in rent 
in hoc diffenmt, quod cum casern res ab eodem mihi debeatur,ftngulas 
cbligationes ftngulu caufa fequuntiir, nec ulla earum alterius petitione v/- 
tiatur ; at quum in rem agOy non exprejfd caufd, ex qua rent tneam ejfe dico 
omnes caufa una petitione apprehenduntur : neque etiim ampUus quam 
femel res men eJfe pottjl^fapius autem deberi potejl* L. 14. ^ de 
Except. Rei Jud. 

Hence the rule, non ut ex plurihus caufts deberi nobis idem pot ft, ita 
phirihiis caujis idem pofflt mjlrum eJfe. 

P ^ What has been faid refpefting a real aftion, only 
' holds good when the demand has been made in a general 
manner, and without reftriftion, for if it was reftrained to a 
certain ground, upon wdiich I claimed to be rhe proprietor of 
the thing in queftion, a judgment that I was not entitled upon 
tliat ground, w^ould not exclude me from demanding it upon any 
other. 

For inftance, if I claimed an ettate as heir at law of a relation, 
and difputcd his will on the ground of its being forged, or invalic^, 
although I failed in ray demand, I fliould not be precluded from 
demanding the fame ellate upon any other ground. Etf% quajlurut 
tit ulus prior inoficioji tejlamenti canf^m habuijfet, judicata rei preferipti^ 
non oly^aret^eandem hereditateni alii caufi vindicanti. i. 3. Qod% de 
Pet. Hered. adde. L. 47-^. de Pet. Hered. {a) 

- g - However general the firfl; demand may have been, 
^ ^ ^ the judgment does not preclude me from making a new 

claim, by virtue of a title which has fince accrued, for the decifion 

that I was not tlie proprietor at that time, docs not prevent my 

• 

(4} Lucius TUius, cum In falfi teftameot! propinqui accufatlone non obtinuerit, ^oaero 
an de non jure fadlo, nec Ognato teAamento quetela illi competere poflat ? Refpondit, non 
ideo repelii ab intentione non jure fadti cedamenti, quod In falfl accuiatioiie non obtinuerit. 

afterwards 
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afterwards becoming fuch. The qUedioti whether I have acquired 
the property, by a title which has accrued fince the judgment, is 
entirely difl^rent from that before decided ; for it is a fettled prin- 
ciple that the exceptio ret judicatx, only applies when the dune quef- 
tion is renewed, which has already been decided. 

j III. (f the third Requifite, that the Condition of the Perfons Jhould 

he the fame. 

p ^ j The third requifite to the exception rei judicaU, is tliat 
the perfon who demands the fame thing as before, ihould 
demand it in the fame quality, and that tjjc demand fliould alfo be 
made from the defendant, in the fame quality as before. For in- 
ifance, if I demand any thing from you merely in the quality of 
tutor of a minor, a failure in that demand does not prevent my 
making another in my own right, and vice verfd, for in the firft 
cafe, I was not, properly fpeaking, a party 5 the real party was the 
minor, by my miniftry ; the new demand in my own name is not then 
between the fame parties, and cannot be precluded by the decifion 
of the firft j the authority of which only prevails between the 
fame parties, as we have already feen. 


JIV. That it is immaterial whether the Demand he made in the fame 
or a different Form of Proceeding (eodem an diverfo genere 
Judicii.) 

C 50 ] tbf®* things, which are mentioned in the 

preceding paragraphs concur, the authority of res judicata 
equally attaches, whether the demand is made in the fame form 
flf adion or another. Eodem an diverfo genere judicii generalitery 
tit Juliams d^nit, exceptio rei judicata ohfaty quotiet inter eafdem 
Perhnas eadem qu^io revocatur, vel alio genere judicii. 7. J 
ie Ex. Rei Jud. 

Several inftances may be ftated of this principle : fuppofe, for ex- 
ample, you proceed againft me by the afiion quanto* minoris, to 
obtain an abatement in the price of a horfe, which you allege to 
have a certain fault againft which I have warranted him, it is de- 
cided that the horfe has not that fault, or that the warranty did 
not extend to it, and the demand is difmified } if you afterwards 
inftitute another adion'againft me to refeind the fale, on account 
qf the fame fault, I may oppofe the exception rei judicata^ although 
the new demand is made in a Cerent form, and sums at a dif- 
ferent 
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ferent concludony the three requrfites already mentioned concur^ 
it is the fame horfe, eaJem res^ there is alfo eadem caufa petencli^ for 
the queftion in both cafes is, whether I have warranted a|rainft the 
fault which you complain of) and the queftion is between the fame 
parties) the difference of the adlions, and of the conditions) 
docs not prevent their having the fame obje£l: and being eadem 
reSf cum quis aBionem mutat^ et experitury dummodo de eadem re ex-^ 
periatur, etji diverfo genere aBionis quam inflituat videtur de eadem re 
Agere, {a) 


ARTICLE V. 


Between what Perfons t\e Authority of judicata tales place. 


j- 2 authority of res judicata only takes place between 

^ the parties to the judgment, it gives no right to or againft 
tlixrd perfons, res inter alios judicata^ neque emolumentum afferre his 
qin judicio non interfueruut^ neque prejudicium folent irrogare. L. 2. 
Cod. ^iib. res jtid. non meet. 

Sape conjiitutum ejl res inter alios judicatas aliis non prajudicare. 
L. 6. 3 . de Re jud. 

In order to apply this principle, we muft inquire what perfons 
are to be confidered as the fame parties, fo that the judgment is to 
be held conclufive between them, and between what perfons on the 
other hand the judgment is to be regarded as res inter alios judicata^ 
from which no right can enfuc for or againft them. 

^ - A cafe is held to be decided between the fame parties, 

^ ^ not only when the fame perfons have appeared as parties 

themfelves, but alfo when they have appearcS by their tutors, cura- 
tors, or other ligitimate adminiftrators. 


Thlidoftrine if clearly illullrated by the caft* of 1 ^'tchm or }Iit':her v. Can:j}hf.% 
^ 304. 1 Bi. where (he plaincld''s having failei in an a£lion of trover, wete 

i>ot allowed to recover inairumpfit for money hai and received, it appetrinf (o the court 
that the caufe of adlion fuch, that trover might have been maintained^ and that 
a party fhail not bring the fame caufe otadliou twice to a final determination j and what 
it meant by the .fame caufeof adlion, is where the fame evi dence will fuppoit b'^th the 
aAioni, although the a£li»ni may happen to be prounded upon different write, and this 
it the tefi to know whether a final determinaiion in a former adliuo it a bar or not to a 
liiblequeat adion. 

In the inftance cited in the teit, the Englifi and the would 1 conceive certain* 

ly coincide, fori apprehend thee is no cafe in which the purchaferof a horfe having a right 
on aceoont ofa falfe warranty to return him, and refeind the falc, may not bring aia a^ion 
on the oafe upon ihe warranty, but in iheconverfe cafe, to fupportan action founded on the 
refeifilon of the fale, there muft be a return within a reafoAable time, which is not necef- 
•fary in an aftion on tho warranty { therefore a failure in the firft, is not necefi'arny a bar 
to the other. 
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For inftancc, if the tutor of 4 minor makes a demand upon me 
in that quality, which is difmilTed, and the minor, after he comes 
of age, prefers the fame demand, he may be repelled by the excepito 
Til judicata^ for he is confidered as the real party in the former 
caufe. 

For the fame reafoiis, if the officers of a parifh inftitute a de- 
mand againft me, in that cliarafler which has been difmiiTed, and 
their fucccflbrs make the fame demand, I may oppofc the exception 
ret judicata ; for the parifh was palty to the firit demand, and can- 
not, by the miniftry of its new officers, repeat a demand which was 
decided againil it, in the perfons of their prcdecefTors. 
j- , The fuccefiprs of the parties, are confidered as the 

parties themfelves, and therefore a judgment has the fiime 
authority for or againft them, as it had with refpedi to thofe whom 
they have fucce^ed. 

For inftancc, a judgment of difmiflal againft you, gives me the 
fame exception againft your heirs, as againft yourfelf. 

P - This is quite indubitable with refpeft to heirs and 

^ other univerfal fucceflbrs, who arc in loco haredttm. In 
real aftions, the perfon who fuccccds another in the fubjeft of 
the fuit, even by a particular title, is regarded as the fame party. 

For inftancc, if you claim a certain eftatc from Peters the judg- 
ment which difeharges him from your demand, will give the cxceptio 
rei judicata^ to any perfon afterwards purcJiafing from him, for 
the purchafer is confidered as the fame party. Z, 1 1. § 3. Exc. 
Judicat, {a) 

For the fame rcafon, if I have a difpute with the owner of an 
. adjoining eftate, for the purpofe of compelling him to remove a 
work which as I allege throws the .water from his eftate upon 
ihine, and after judgment either of us fells our eftate", the exceptio rei 
judicata will be allowed for or againft the purchafer. de L. 

§9-(i) . 

The laws cited relate to a purchafer, and there is no queftion but 
that he has the fame exceptions as the feller, who would be bound 
to defend any a£%ion againft him, and to fare him harmlefs from 
the confequences of it. 


(tf) Jtttianttf feribit I'Cum ego et to heredeiTitioestitiiTemus j ft tu partem fundi, queut 
totam heicditirSuiil dicebas, a Sempronio peCierit, et vidiui fueris ; mox candlcm partem a 
teisproi^ eflMNO } igeati mecum fxmliiae erclfcundae, exceptio obftabtt ; quia res ]\x6U 
citalU liitor'ce et veiMUtorem meum : nam etfi anteeandem rem petiflem, et agerem 
IlfliHilidHcUcuDdae $ obilaret excepdoi Quod r a judicata fit inter me et te* 

(d) Si cgeio cam vicinoaqusl ploviae arcendm, deiode altetuter ooftrum praedium ven* 
4ldeHtinemptmi«tt,wicum esceptio nocetj fedae eeopen, quod jam 

OSt faftsm, cum judicium acciperetur. ^ . 

Although 
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\ 

Although this rcafoa does not ektehd to fuccelTors by a lucrative 
title, to which no warranty is attached, they are neverthclcfs to be 
confidered as the fame parties, with the perfons whom they hkvc 
fucceeded in the property in queftion, and have the fame benefit 
of th^ judgment. 

For inftance, if I have obtained a decIGon againft you, that my 
eftate did not belong to you, or that it was not fubjed to a fervi- 
tude claimed by you, and you afterwards inftitutc a fimilar claim 
againll the perfon to whom I InivJfe given the efUte, he may oppofe 
the exception ret judicata^ agamft you, as having fucceeded to my 
rights. 

The yeafon is, that as we arc tlccmed in agreements refpcSIng 
any thing which belongs ‘to us, to ftipulatc for our fucceflbrs, and 
the right arifing from the agreement pafles to them, as we have feen, 
fupraj //. 67. 78. So when we engage in a litigation, refpei^ing any 
thing which may belong to us, wc are deemed to contend as trell 
for ourfelves, as for all who may fucceed us ; and the right arifing 
from the judgment, ought to pafs to all our fucceflbrs, eadem Mtm 
zkbet cjfe ratio judickrum in qiiibus videmur quaft contraher^ 
iionetn^ 

And as a fucccflbr is intitled to the benefit of a- judg- 
ment in favour of the perfon under whom he claims, a 
judgment againil the latter may, vice verfdy be oppofed tothc for- 
mer, provided his title has only accrued fubfequeiU to the procefs 
upon which the judgment was given. For iiiftancei Peter claims 
an clUte from you, ari judgment is given again ft him, he afters 
wards gives me afpecial hypothecation upon the eftate, whereupon 
I inttitute an aftion againlt you, you may oppofe the exception 
ret judicata ngainft me, for it was decided By the judgment againft 
Petery that th'c eftate ditl not belong to him, and confcqueiitly tliat 
he could not hypothecate it fo me. 

It would be otherwife, if the hypothecation hud been previous to 
the procefs agaiiift you ; for a judgment, that Peter wadl^notat that 
time the proprietor of the eftate, does not decide that he was not 
fuchat the time of the hypothecation. And if I Ihew that he was 
the proprietor, then it is fulFiclent, although he might afterwards, 
and at the time of the procefs with you, hare c^led to be fo.Z*. 1 1 , 
5 10 .^, dc Eve. Re Jud. (a) L. de Pig. Sc Hyp. {b) 

Although 

(tf ) Si rem, q»«m a tc petierat Titius pignori Seio dc(Jcrit, dcii»a« Scius pigftorathia i«l. 
verfus te utatur j diftinguewiufn e(t quandu pignori dedit '1 ittus, et Hquid^m 
peteret) non opportet et nocerc exceprionem, nam ec iite petcre dehuic, ec ego 
iiabere dc^eo pignoritititm adlionem, fed ti poftea quxm ]>eu(, riejndri dtfdit, tuigis :Dt 
Aoceateiceptio rei judkats, 

(^) Si fop5ri:uifit debitor, qui rem foam findicabar, quod J tarn rw frtiUtx a qua 

fervAnda 


r. ] 
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- Although a fucceflbr is confidcred as a party to a judg- 

^ ^ mpnt, for or againft the pcrfon under whom he claims, 

the latter is not e converfo^ party to a judgment, for or againft the 
former, and therefore fuch a judgment cannot be taken advantage 
of by or againft him. Julianus fcrlbit ; exceptionem ret judicata a 
perfona autoris ad emptorem tranftre folere; retro autem ab emptore ad 
autorem reverti non debere, L* 9. § 2. ff. de Ex* Ret fud. 

He gives the following example : 5 / hareditariam rent vendideris^ 
ego eandem ah emptore petiero et vicero ; petenti tibi non opponani 
exceptionem^ at ft ea res judicata non Jit inter me et eum cut vendhlijii. 

dia. §. 

Item Ji viaus fueroy tu adverfus me exceptionem non habebis* i. 10. 
r R T We have eftabliflied that adjudgment is confidtred as 

^ having intervened between the fame parties, fo far as 
refpefts either the parties themfelves, or thofe deriving their 
title under them ; on the other hand, the judgment as to all who 
were not parties to it, either by tliemfelvcs, or thofe under w'hom 
they claim, is resinter alios judicata^ and cannot be oppofed, either 
by or againft them ; and this is the cafe although the queflion is 
the fame, to be decided upon the fame principles, and depending 
upon the fame fa£ls. 

This will appear from an inftance ftated by Paulas. I Intruft a 
fum of money with a perfon who has left feveral heirs, I demand 
from one of thofe heirs the reftitution of his fliarc, and the judge, 
not having paid fulScient attention to my proofs, difmifles the de- 
mand 5 if I demand from the other heirs the ftiares for which 
they are liable, they cannot oppofe againft me the judgment in 
favour of their co-heir, becaufe wdth refped to them it is res inter 
alios judicatay which lannot give them any right, although the 
queftion is the fame with that already decided againft me in fa- 
vour of the co-heir, and depends on die ftuiic fafts, that is to fay, 
whether I really iiitrufted the money to the deceafed, or whether 
he returned it to me, Ji cum urn hcrede depoftti aBum Jity tamcn et 
cum cateris hai^edibus rePe agetury nec excepiio ret judicata ei proderlty 
nam etjl eadem quajlio in omnibus judiciis vertitury tamen perjonarum 


iervandi erit creditori adUo Serviana, prcbantl, ret in b^nh eo rewfore, fuo piinus contrahe^ 
haturillius fuijfe. Sed et fi vidlus debitur vindicaas herediiatem, judex adtionis Servianae, 
negleda de hereditate didla fei^entia, f ignoris caufatn infpicere debet* ^ 1. Per injuriam 
vldtM apud judicium, rem ^[bam pecierat, poftea pigtijri obligavic } non piua habere 
creditor poteil, quam babet, ^ui pignus dedit. Ergo Tummovebitur rei judica:« excep- 
tione ) tametii maxime nullam propriam, qui vicit, adlitmem exercere poffit : non eoim 
quod ille non habuit, led quid in ea re qua; pignorl data eft, debitor babuerit conftderas- 
dum eft. 


mutatio 
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•miitatio cum quibus nomim agitur altam atone aliam rcm , 

Jack. L, 22. de Ex. Rei Jud. 

This principlci that the authority of res judicata only extends 
to the parties to the caufe, and their fucceflbrs, is conneftt^xi with 
another, which we have eftabliflbed in the preceding article, viz. 
that the authority of res judicata only applies to the fame thing 
which was before in judgment. 

For inftance, in the preceding example, the judgment in fa- 
vour of one of the heirs does not afford the exceptio ret judicata 
to the others, not only as being res inter alios judicata^ but alfo 
bccaufc ihc objeft of the demand is different *, for although both 
the demands are for part^of the fame debt, they are not for the 
fame parts. The judgment in favour of the one heir has dcclJ- 
f d nothing with refpe£l to the parts of the others, and therefore 
caiinot as to them have the authority of res judicnia. This is 
what is meant by tire jurill in the law already cited^ mutatio 
perfonarum cum quibus JingiiUs fuo nomine agitur aliam atque aliam retn 
facit. 

So, when the creditor has left feveral heitt, » ‘adgment in fa- 
vour of the debtor, upon the dem^ 'd of one, c.mnot be oppofed to 
the others, it being as againft them, res inter alios judicata^ and u differ- 
ent tiling ; for the parts demanded by the other heirs, although 
parts of the fame demand, are not the fiune parts, which were be- 
fore in judgment. 

- - It is otherwife when the thing due to feveral heirs, or 

other CO -proprietors, isfomething indivifible, fuch as aright 
of fervitude 5 for, as this is not fufceptiblc of parts, each is creditor 
or co-proprietor of the whole. And therefofe the judgment, upon 
the demand of any one, has the fame objeft as the demand of the 
others, and is eadem res ; and it may like wife be faid, that it 
is not res inter alios judhaia^ with refpc<fl: to the other credi- 
tors or proprietors ; for, from the indivifibility of their right, they 
arc regarded as the fame party, ^nd therefore the authority of the 
judgment extends to themfelves : if it was in favour of their co- 
proprietor, opjoint creditor, they arc en^tled to the benefit of it ; 
if it was againft him, they are bound by it. 

Neverthelefs, if the judgment was given by collufion, the law 
allowed the others to renew the queftion,^ de commiml fervituie 
quis bene quidem deheri intendit^ fed aliquo tnodo litem perdidit, culpa fud 
non ejl aquum hoc cateris damno ejfcy fed ft per collufmem cejfit litem 
esdwrfario ; cateris dandam ejfe aBionem de dolo (that is, as 
the Glofsvtry well explains it, replicationem de dolo contra exceptioneni 
rei judicata). L. JiServ. Vind. 

VoL. I. O o 
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According to our ufages, the judgment againft one of feveral 
creditors, or co-proprietors of an indivifible right, may indeed be 
oppofed to the others ; but tliey arc not obliged to allege collufion 
in ‘order to avoid the effe£t of it : they may appeal, although the 
immediate party has acquiefeed ; and if the judgment is in the laft 
refort, may form an oppofition to it. 

So, if there be feveral debtors of an indivifible thing, they are 
regarded as one party, and confequently a judgment agaiiill any 
of them is deemed to be aguinil all, except that thofe who were 
not parties themfclves may be relieved by appeal or oppofition, as 
above mentioned. 

P - In confequence of the obligation of the furety being 
dependant upon that of the principal debtor, the furety 
is alfo regarded as the fame party with the principal, with rcfpect 
to whatever is decided for or againft him. Therefore, if the de^ 
mand againft the principal has been difmilTed, provided it w^as not 
upon grounds pcrfonal to himfclf, the furety may> in cafe he is 
afterwards proceeded againft, eppofe the cxceptio ret judicata to the 
creditor. St pro fervo meo ftdejujpris et viecum de perulio aBuw ejl 
ifyyp^t etjud^icaUtm fit nihil a fervo meo deheri)^fi pojlea te cum to 
nomine agaiur exciplendum ejl de re judicata, L, 21. §4. de Ex, Ret 

The creditor cannot in this cafe reply, that it is res Inter aim 
judicata 5 for, as it is of the eflence of the engagement of a furety, 
that his obligation depends upon that of liis principal, tliat the 
furety cannot owe more than tlie principal, and that he may 
oppofe all the exceptions in rem, which could be oppofed by 
the principal *, it ftliows, tliat whatever has been decided in 
favour of the principal, muft be taken to be deci^kd in favour of 
the furety, who ought in this refpe£l; to be confidered as the fame 
party. ^ 

Vice verfdj when the judgment wds againft tlie principal, the 
creditor may oppofe it to the furety, and demand that it fliould 
be carried into execution againft him, but the furety is 
allowed to appeal againft this judgment, or to ‘form an op- 
pofition to it if it is in the laft refort ; admittuniur ad provo^ 
eandum fidejujfores pro eo pro quo iniervenerunt, L, 5. § i.^. de 
ApelL 

r ^2 I According to the Roman law, the right of the legatees 
^ depended upotf that of the inftituted heir, and there- 

fore a judgment againft the heir, declaring the teftament to be 
null, was not looked upon as res inter alios judicata^ with refpefl: 
to the legatees, and might be oppofed to them, they being con^ 

fidcred, 
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fidered, on account of the dependency of their right, as in fomc 
degree as the fame parties ; but they -are admitted to appeal from 
the judgment, L. 5. J l & 2. /. de ApelL {a) ; or when the 
judgment was in the laft refort, to form an oppofition to it. " 

• It was otherwife with refpe<a to a judgment, which, upon the 
demand of a legatee, declared the teftament to be void, and dif- 
mifled the claim ; this with refpefk to the other legatees was re- 
garded as res inter alios judicata^ which could not be oppofed to 
them, and from which it was not neceflary for them to appeal. 
L. i, ff.de Ex. Rei Jud. (i) The reafon of the difference is, tjiatthc 
right of the legatees did not depend upon that of their co-legatee, ' 
againfl: whom the judgment v/as given, as it did upon tliat of the 
inftituted heir, cum ab infitutione heredis pendeant omnia qua tejla^ 
mento continentur. 


SECTION IV. 

Of the Oaths of the Partus. 

There are three principal kinds of oaths, which arc 
^ ufed in civil fuits ; ifti The oath which one of the par- 

ties defers or refers back to the other, for the deciCon of the caufe, 
and which is therefore called the decifory oath. 2d, The oath to 
be taken by a party, who is interrogated upon facf s and articles. 
3d, The oath which the judge, of his ov/n motion, defers to one 
of the parties, either for the decifion of the caufe, or in order to 
fix and determine the quantity of the condemnation, this is called 
juramentum judiciale. 


ARTICLE 1. 

/ 

Of tho Decifory Oath. 

- jjg - The decifory oath, as we have already faid, is that 
^ which one of the parties defers or refers back to the 

other, for the decifion of the caufe. 

(fl) Si here# inftitutus viflus fuerit ab eo, qui de inofficloro teftamento agfb.U ! Ic- 
gaUriU et qui libcrtatcm aciepciunt, permittendum eft appe''!are, fi qu^-r. ntur per collull* 
•nem pronunciaium : fuut Divui Pius referipfitj § i. Idern’ielcripfif, legauiius caufam 

upcllationia agere polTe. ... t 

(^) Cum res inter alios judicatae nullum aliis prsejudkium faciant : ex eo teftamento ubi 
libertas data efl , sel legato agi poteft : lie: t ruptum vel viritumi aut non jaftum dicatuf 
teftamentum ; nec fi fuperaiui fuerit legatariuSf praejudicium libcrtati fit. 

o O 2 } I. Tf^ith 
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bf the Decifot'y Oath. 
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§ * 1 . refptEl to nvhat Things the Decifcry Oath may he deferred. 

f 8ro 1 derifory oath may be deferred in any kind of civil 

^ contcft wiiatever^ in qucftions of pofleflion, or of claim ; 
in perfonal a£lions, and in real, jnsjurandum et ad pectmias, et bd 
emnes res locum hahet. X. 34. ff. de Jurej. 

It can, however, only be deferred to a party refpefling his own 
perfonal a£ls ; a party is not obligetl to take it, with refpeft to the 
»<9:s of another perfon, to whom he is heir, or to whofe rights he 
has fuccccded ; for although I cannot be ignorant of my own a£i, 
whereas I am not obliged to know the afts of others, whom I 
may reprefent, haredt ejus cum quo conti'actum fl^jusjurandufn defrri 
non potefy PaUlus, 1 1. I. 4. 

A perfon, thcitforCj who demands from me the price of any thing, 
which he alleges that he has fold to tlie dcceafed, whom I have 
fucceeded as heir, cannot defer to me the oath with refpeft to the 
fafl of fale : for that is not my ad, but tlie ad of the dcceafed, 
which I am not obliged to know ; but the oath may, according to 
our ufage, be deferred, as to whether I have any perfonal knowledge 
of the debt. 


5 II. In what Cafes the Decifory Oath may be deferred. 

r 820 1 plalntlfF may defer the oath to the defendant,, 

^ ^ whenever he conceives that he lias not a fufficient proof 

of the fad, which is the foundation of his claim. And in like 
manner, the defendant may defer it to the plaintifl^ wdicn he has 
not a fufficient proof of his defence. 

This oath may be demanded, cijther before or after the conteft- 
ation of the caufe, upon an appeal, as well as in the original 
fuit. 

It is a controverted queftion, whether any commencement 
of proof is neceffary, in order to enable the jplaintiff to defer 
the oath. The Glofsy ad X. 3. Cod, de Reb, Credit. Bartholus 
Baldusy and feveral other writers, cited by Mafeardus de Probai, 
concluf. 957, require fome commencement of proof. TIic reafons 
which they allege for this opinion, arc ift. That it is a ge- 
neral principle of the law, that the defendant ought to be difmiiTed 
from a demand, which is not proved againft him, without an]r 
proof on his part being necefiary, aSiore non probante, qui convenitur, 
itf nihil ipfe prajleii ohtinthiU X« 4* Cod. de Edendon Then, fay 

6 they. 
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they, the defendant ought not to be compelled to take any oath, 
in order to obtain his liberation from the demand againft him, 
fince the law fays, that he is not bound to any thing, etft nihil 
fraJJet. ad. It is alfo a principle of law, that it is for the plaintifF 
to furnifli the proofs of his demand, and not for the defendant to 
furnifli proofs againft hirnfelf, intelligith quod hiUnticnis vejlra pr$^ 
prias adferre debitis prohatiomsy nec adverfus ah adverfartis adduct ^ 

X. 7. Cod, de Tijl, Then the plaintiff, who has not adduced any 
proof of his demand, fliould not be allowed to procure one by the 
oath of the defendant, 3d, It is faid, that a pcrfon ought not, wltli^ 
out any ground, to involve another in a law fuit, and put him to 
the inconvenience of makirig an affirmation, which timid perfons ' 
arc often afraid to dp, even as to matters of which they have the 
greateft certainty. It is alfo attempted to derive fome arguments 
from the X, 31.^, de jurej, and the laws, il & 12. Cod, de Reb. 
Cred, The contrary opinion, that the plaiutlft’ may defer the oath 
without any Gommencement of proof, to entitle him to demand the 
oath, is more correft, is and embraced by CujaSy Obf, XXII. 28. Dua^ 
retiy Doneauy Fachhwe and fcveral others ; it is alfo that of Vinmus^ 
who has very perfedfly examined the queftion, SeL 142, and 

whofc obfervations we at prefent merely cepy : the reafons upon 
which it is eftabliflied, are, ift, That nothing rnorp ought to berc* 
quired from a plaintiff than is required by the law which eftabliflics 
the ufe of the decifory oath 5 now the edifl: of the prsetor which 
eftabliflics this right, does not require any commencjement of proof ; 
it fays generally, eum a quo jmjiivandum petit ur^ jurare ant folvere 
cegarn. L, 34, § 6. ff, de Jurej. 2d, It may frequently happen, that 
a demand, of which there is not any commeficement of proof, may 
(till be very juft. For inftance^ I have lent an acquaintance a 
fum of nioney, without taking any acknowledgment ; my demand 
for the repayment of this money is not the lefs juft, from my nothav^ 
Ing any comnfiencement of proof of the loan of it ; the judge ought 
not then to negledl any of the means which he hris for the dif- 
covery of the truth ; I prefent fuch means by deferring the oath i 
if the defenchint i^efufes to fwear, either that the money was never 
lent, or that it was returned, his refufal will be a tacit acknowledg- 
ment of the debt ; the judge ought then to avail hlmfclf of this 
mode of difeovering the truth, and allow me to defer the oath i 
although I have not any commencement of proof of my demand, 
the defendant's refufal to fwear will be a complete proof of the 
debt, and of his wrongfully refufmg tlie payment of it, manifijla 
turpitudinis it confejjionis ejl nolle jurare, L. 38.^. dejurej. 3d, This 
opinion is alfo eftablifced by formal texts of the law It is faiA 

O a 3 in 
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in law 12. Codn it Reb. Crei. that the oath may be deferred, 
even at the commencement of the caufc, in principio litisy and 
confequently before the plaintiff has given any proof. The 
55. de Jurejy is exprefled in terms ft.ill more formal ; it 
fays, that the oath may be deferred, omnibus aliis probationibus de^ 

Jieittttibusn 

The reafons above Hated, in fupport of the firft opinion, arc fri- 
volous, and may eafily be anfwered \ when it is faid, that the de- 
fendant is intitled to his difeharge, from a demand againft him, 
without being bound to do any thing on his own part, etiatnft nihil 
ipfe prajlet ; it is only meant that he is not under the neceflity of 
producing any witnefs, or voucher, nc^t that he is not compel- 
lable to take the oath, if it is deferred to him. As to what is faid 
in law 7. Cod. de Tejl. that a defendant is not obliged to furnifh 
proofs againft himfelf, this is only referable to the pofition in the 
prccecding parol of the law, that the defendant is not obliged to 
produce any witneffes or letters againft himfelf, nimis grave ef quod 
petitis^ urgere partem dtverfam ad exhibitionem eoruni per quos ftbi nego» 
tium fiaty but has no application to the decifory oath ; a party can- 
not complain that he is hardly dealt with, when he is made the judge 
in his own ci’ufc. With refpeft to what is faid, of the inconve- 
nience of puttinga perfon without any reafon, to the trouble of an 
affirmation ; I ahfwer, that it is impoffible to avoid every kind of 
inconvenience. To fupport a law-fuit, is a much greater incon- 
venience than to make an affirmation, which may put an end to 
the fuit at once ; yet a perfon, by inftituting a demand againft me, 
without any proof, may put me to a great deal of trouble and in- 
convenience y and why Ihould he not be equally allowed to do fo, 
by deferring to me the oath ? The Rctnans eftablrfhed a kind of 
remedy for thefc inconveniences, by obliging the parties, who in- 
ftituted or contefted a demand, to fwear that they did fo bond 
fidty and the party who deferred the oath, was in like manner 
obliged to fwear, that he did fo wholly with a view to eftablifti the 
truth, and without any intention of haraffing the oppofite party ; 
this was czWtAy juramentum de calumnia $ thefe oatfis arc not in 
ufe with us. With refpeft to the laws referred to, in fupport of 
the firft opinion, they prove nothing upon the fubjeft. The law 
31, jrclatcs only to the fuppletory oath required by the judge, and 
not to the decifory oath. In the law 12, the queftion is indeed, 
whether the oath was properly or improperly deferred •, but this 
refpeSs either the nature of the faft, or the quality of the rcfpcc- 
tive parties, and has no relation to requiring a commencement of 
proof. 
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§ III. Of the PerfonSy by and to whom the Dccifoty Oath may be de^ 

f erred. 

[ 8>i ] decifion of the contcft, and the right of the 

parties, is made to depend upon this oath, it follows, 
that it can only be deferred, by or to thofc who have the difpofi- 
tion of their rights. 

Therefore it cannot be deferred by a minor, without the autho- 
rity of his tutor, JL. 17. § de jurej.\a)^ neither can it be de- 
ferred to him. jL. 34- § 2. die Tit. 

According to this principle, an infolvent perfon cannot, in fraud 
of his creditors, defer this oath to his debtor, for he cannot dif- 
pofe of his rights in fraud of his creditors. Therefore, the cre- 
ditors, without paying any regard to the oath made by the debtor 
of their debtor, may proceed againft him for the recovery of the 
debt. Z# 9. § die Tit. (c). 

Some doctors have maintained, that a perfon to whom the oath 
cannot be referred back, on account of the faft not being within 
his own knowledge, cannot defer it to the oppofite jifirty, whofe 
own a£l is the fubjed of it. This is the opinion of Nutta, Con/. 
35, which is founded upon the L. 35.^* de Jure], where it is 
faid, that the perfon to whom the oath is deferred, cannot com- 
plain of any injury as he may refer it back, de injuria queri non 
poh/i cum po/fit jusjurandum referre. Then fays he, by ar- 
gument, e contrarioy the perfon to whom the oath is deferred, is 
not obliged to accept the condition, in cafe he cannot refer it back. 
This confequence is of no importance \ what is Hated is only an 
additional rcafon for the perfon to whom the oath is deferred, not 
having any reafon to complain; the principal reafon, which is 
ftated elfewhcre, and which is alone fuflicient, is, that no man can 
complain of being made the judge of his own caufe. The op- 
pofite fentiment, which is that of Fdchinie^ of Cravettay and of 
other doftors'eited by him, is founded upon more folid reafons. Wc 

(tf) Pupillus tutorc au£tore jusjurandum deferre debet, quod fi fine tutore auOore dc« 
tulerit, exceptio quidem obfiabit : fed lepUcabitur quia rerum admin iftrandarum jusei noa 
competit. 

(h) Pupillo non defertur jusjurandum. 

(f) Sed et fi quis in fraudem credicorum jusjurandum detulciit debitor!, adverfus cx« 
erptionem jurisjurandi, replicatio fraudis crcditoribus debet dari. Praetcrea fi fraud^r 
d«^tuler!t jusjttraodum credito •, j. _,i;ret dcccm dari efforterey mo* bonis ejos vendicis, 
fxperiri fpiec; aut denegari d;ba adlio, aut exceptio opponitur fraudaioiuin credi- 
torum. 

O 0 4 ought 
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ought not to require from the perfon who defers the oath more 
than, is required^ of him by the law ; now there is no law 
which requires that the perfon to whom the oath is deferred 
(hould be one who is able to refer it back; on the contrary, the L. 
17. {a) § 2. exprefsly permits a tutor and curator to defer the oatfl^ 
in refpedi: to caufes in which they are engaged in thofe qualitiesi, 
although it cannot be referred back, fince the caufe of the pupil, 
or interdid, does not relate to the pcrfonal a£i: of the tutor, or 
curator^ 

A procurcur cannot defer the oath, unlefs he has, either a fpc-. 
cial power for the purpofe, cr elfe is a procurator omnium bonorum^ 
which is a general power of conducing the aflfairs of his princi^ 
pal. L. 17. (i) § 3. 


§ IV. Of the EfeB of the Oath being defer red y referred, taken, or re-* 

fufed. 


C 822 ] 


The perfon to whom the oath is deferred, ougJit either 
to take it or refer it back ; and if he will not do either, 
the caufe fhould be decided againft him, mantfejlee iurpitudinU 
it confef/tcnisjfl nolle fur are nec jusjurandum referre. X. 38. X 

Tit. 

If the faft in qucftlon is not the aft of both parties, but only 
of him to whom the oath is deferred, he will not have the option, 
of referring it back, but is under an a,bfo}ute obligation to take the 
oath upon pain of lo&ng the caufe. 

If the party makes the oath required of him, it will form a prc-. 
fumption juris et de JUre of the truth of what he has afErmed 5 
and as we have already obferved in the fecond dmfion of this fec- 
tion,no proof can ever be received to the contrary. 

If he refers the oath back, the party to whom it is referred will 
be abfolutcly bound to take it, or the caufe will be decided againft 
him \ if he docs take it, whatever he afSrms will in like manner 
be deemed to be conclufively proved ^ and no evidence can be ad*. 
Ijaittcd to the contrary. 

All thefc Tules are comprized in the X.. 34. § Fin.: f- de 
Jure}, (r) 

^ When 

(a) SI tutor qui tutelam gent, aut curator furiofi prodigWe, jufjurandum dctolerit : 
tatum ju habere debet, nan et alienare rei et foivi eis poteft : et agendo rem in judicium 
di^eunt. 

(i)) Prncurator quioquequod detulit, ratum habendum eft: fcilicet ft aut unWerforum 

bonorum a(imini<irationem fuftioet, aut ft id ipfum nominatum mandatum ftc, aut ft in 

' ' ^ 

rem Tuam p -ccurator fit. 

(c) Cum rcsiii jusjuiandum demifia fit, judex juraotem abfolvit, referentem audiet, et 

fiadtor 
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When the defendant is the party to whcm the path is deferred, 
or referred back, his oath that he does not owe what is 
gives him an exception, called exceptio jtfrisjuraadt, which entitles 
to have the demand difmifled with colls (<■» Jiiire detiner conge .avee 
4epens,) 

This exception being founded upon a prefumption jum et d$ 
jure, excludes the plaintiff from giving any evidence, that 
the defendant was perjured} as is (hewn by Julianus, udver/uf 
(xccpt'miem jurisjurandi, repllcatio doli mail non debft dart, cum 

prator id agere debet ne de jurejurando ^ueratur. L. dt 

Excep. 

He would not even be admitted to make fuel) proof by writ, 
ings newly difeorered, j in which rcfpetl a decifory oath has 
niorC effeft than the fuppletory oath, .which we lhall fpeak of 
infra, Art. HI. Gains takes notice of tlris difierence in X«. 31. dt 
Jure], {a) 

When it was the plaintIfF to whom the oath was deferred 
or referred back, his oath that what he demanded was due, 
gave him, by the Roman law, an aftlon in faEium^ fimilar to 
the oElio judicati. L, 8. Corf, de Reb. Cred. (i) Upon which 
aftion the only queftion was, whether the oath had been regularly 
taken, without admitting any defence in rcfpe^Liaf the original 
Gaufe of aftion. In qua {aElione) hoc folum qttarUury an juraverit 
dart fe opportere. X. 9. § l.de Jurej. Data jurejurand: non aliud 
quarituy quam an juratumjit $ remijfd quajlioncy andebeatur. L, gu§ 
ff. diet. Tit. 

With us the plaintiff may at once obtain judgment for payment 
of his demand with coftsi and no defence can be received inoppoli* 
tion to it. 

This cffcflt rcfults from of the principle of natural law, quid 
tarn congruum fidei humana^ quetm ea qua inter eos placuerunty fervari. 
L. i.ff. de PaEf, In fadl, when one of the parties defers the oath, 
for the purpofe of determining the matter in difpute, and. the 
other accepts the condition, and takes the oath, or declares him- 


|t ftdor juret, condemoet reuno ) fi folvat, abfolTic, non folvencem condeoiriaC ex rdatione, 
non jurante aAore> thfoivitreuiQ. 

(«) AdmonenOi fomut, interdum etiam poft josjurandum exa^tum, permitci con0icii« 
tionibos principum, ex integro caufam a^ciei fi novt in trumenta le invenUTe dicat, 
^uibus nunc folia ufurus fit. Sed hn conttituii* nes tunc vidcniuf l«cum habere, cum 
jttdice aliquis abfointttt fueritJ folent enirn fsepe juoicca in oubiis cauhs, exadtojoreju- 
tando, iecuoduni eum judicare qui juraverir. Quod li alUa inter ipfoi juiejurindo cMfac* 
tom 111 oegotiumi non conceditur eandcin coufam rctradare. 

(^] Adtori delate, vel relatu jurejurando, ft juraverit, Vei ei remilTum fit facramenturo, 
ad figuiitttdinem judicata in t'adlum adlio competit. 
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felf ready to take it, there is a mutual agreement to abide by 
what (hall be affirmed ; which agreement is obligatory upon the 
party deferring the oath, and excludes him from offering any proof 
in contradii^ion of what is fworii. 

As an agreement only produces an obligation, in confequence 
of the mutual confent of the parties, it follows, that a perfon who 
has deferred the oath, may retraft the propofal at any time before 
the oppofite party has accepted the condition, by fwearing, or at 
Icafl: declaring his readinefs to fwear, what is required. Jb. ii. 
Cod. de J?.j C. et Jure), {a) Obferve, that a party who has 
revoked his demand of the oath, cannot defer it a fecond time. 
D. L. II. 

When the party to vffiom I Jiave deferred the oath has accepted 
the condition, and declared liimfelf ready to take it, I cannot re- 
voke the offer, but I may difeharge him from taking the oath, and 
in that cafe what he offers to fwear will be taken as proved, in the 
fame manner as if he had aftually fworn it. L. 6 . (b) L. 9. 
i I. {c)jf de Jurej. 

j- ^ From the principle which we have eftabliflied, that 
the decifory oath derives all its effefts from the agree- 
ment of the parties, it follows, that as an agreement has no cffeQ: 
except with ifgwd to the obje£l of it, and that only between the 
contrafting parties and their heirs, ** anhnadvertendum ejl mconventio 
in alid re facid aut cum alia perfond^ in alia aliave perfond noceat. 
L. 27.. § de PaB. fo the efteft of a decifory 'oath is con» 
fined to the particular objefl: of it. 

The queftion whether a demand is the fame, may be dcr 
cided by the application of the feveral rules, which were efta- 

(tf) Si quis jusjurandum Intul.rlt, et, necdum eo prsflito, poilea (u^ote Hbi allegatio- 
nlbusabuiidantibu^] hoc revucaverit : f<incimus nemini licere penitus iterum ad facramen'* 
turn recuriere, (Tatis enim abfurdum efl redire ad hoc,.cui renunciandum putavit, et cum 
dcTperavit aliam prohationem, tunc denuo ad religicnem convolare) et judiccs nuilo modo 
[eosj audire ad taleb iniquicates venientes. Si quU autem facramentum intulerit, et [hoc] 
revocare malott, licere quidem [eij hoc fuesre, et alias piobationes, fi voluerit, prsilare ; 
ita tamen ut bujufmodi licentia uTquead litis tantumznodo terminum ei preHetur. Poft 
definitivam autem Teotentiam, quae provocatione fiifpenla non iit, vel qua;* poiiquam fiiit 
apellatum, corroborata i'uerit *. nuilo modo revocare juramentum, et iterum ad probationem 
venire cuiquam concedimus : ne repetita liie, finis negotii alterius caufae fiat eior» 
dium. 

(^5 JRemittit jusjurandum, qui deferefttc fe, cum paratus effet adverfiirius jurare, gratiam. 
ti fecit, «ontentus voiuntate fufeepti jurisjurandi. Quod fi non fufeepit juajurandtim, 
licet pofieajurare adlor nolit deTcrre, nba Yidebitur remifrum i nam quod Tufeeptum efi, 
remittl debet. 

(fT jurejurando dato, vcl remiflb, rcoa quidem adquirit ciceptionem fibi, aliiTque $ 
adtor vero aaionem adquirit, inquS hoc fulum quaeritur, anjuravtrit^ dm phi ^^orttr^ 
Tel, Cttfnjurare paratus eflet, junjurandum ei rcmilTam fit. 


I 


bliffied 
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Bliflied in the preceding feftion. Art. IV. with refpe£l to a judg- 
mcnt. 

And in like manner, the faft affirmed upon a decifory oath, is 
only taken to be proved fo far as regards the perfon who deferred 
•it, and his heins and others fucceeding to his rights \ but has no 
effe£t with refpecSt to third perfons, jusjurandum alteri nec nocei, 
nec prodejl. L, 3. § Jurej. 

Therefore, if one of fcveral heirs has affigned me to pay his 
fiiare of a debt, which he pretends was due from me to the deceas- 
ed, and has deferred to me the oath with refpeft to the* cxiftence 
of the debt, upon which I have fworn that nothing was due, it is 
only this one who will be excluded from his demand ; his co-heir 
will not be debarred from claiming %h ffiare, and if he proves the 
fubfiftcnce of the debt, I (hall be condemned to pay that partj 
notwithftanding my oath that I did not owe any thing; for the 
oath has no effe< 9 :, except againft the party by whom it was defer- 
red, and not againft his co-heir* 

r 824 ] Neverthelefs, if one of two creditors in folido has dc- " 
ferred the oath, and I have aflirmed that I did not owe 
any thing, it would be conclufive againft |he other. For this there 
is the particular rcafon, that a payment to one creditor in Jotido is 
a difcliarge from all : now an oath, by whicli th?* 3 cbtor affirms 
that he does not owe any thing, is equivalent to a payment to the 
perfon by whom the oath is deferred, nam jusjurandum loco folutionis 
cadit. L. 27, and confequently is a difcliarge from. the claim of the 
others. 

As a decifory oath Is no proof againft any other per- 
^ ^ fons than thofe by whom it was deferred, neither is it 

any proof, except in favour of the perfon to whom it has been de- 
ferred, and who has taken, or been difehavged from taking it. i. 3. 
$ 3 - 

Neverthelefs, if my debtor, to whom I have deferred the oath^ 
has fworn that he did not owe any thing, I cannot demand the 
debt from his fureties, for the debtor has an intereft in 
my not making any demand from the fureties, who would 
have recourfe againft him, for any thing which they might be 
obliged to pay and therefore a demand againft liis fureties would 
be, indireftly, a demand againft himfelf. L. 28. $ "i-' ff. Se 
Jurej. (i) 

Vice 

(«) Tu Jufire, this page. ^ . 

{b) Quod reus juravit, eiUm fidejuflTori proficit, a fidejuflbre exaftum juijuranoom, 

arodeOe etiam leo, Caflias «t JuUanua aiuot i aam quia in locum folutiowa focetdit, blc 
^ que^ue 
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Vice verfiy if I had deferred die oath to the furetjr, and he 
had fwom that nothing was due, the law above cited, decides 
that this would avail the principal, becaufe it is regarded as a pay^ 
ment. d. 1 . 28, and a payment by the fiirety liberates the prii\cit 
pi. 

For the fame reafon, an oath deferred to one debtor in fofidot wiU 
operate in favour of the others. 

Thcfe decilions apply, provided the oath is de re, non deperfona, for 
if the furety only fwovc that he did not contraft the engagement, 
the principal could not derive any advantage from it, J).L. 28, 

§ I. X,. 42. §1. dejurej. So if one of the debtors in fofida 

only fwore that he did not contrafl the pbligatiop, this would not 
be of any fervice to the others# 

From the principle, that the decifory oath derives all its efFe£t 
and authority from die agreement of the parties, this furtlier con- 
fequence may be drawn, diat if the party by whom it has been 
deferred would have juft caufe of reftitution againft the agrec- 
•jnent, he may, by obtaining fuch reftitution, deftroy the etfeft of 
the oath. 

As fraud is a ground 9f reftitution againft all agreements, if I 
can prove that I was induced by any fraud of yours to defer the 
oath, I mayjTy appeal from the judgment which has been given 
in your favour in confequence of your oath, or by civile requite, if 
the judgment is in the laft refort, obtain letters of refeiffion, upon 
wludi, without . regard to the a£f, whereby I have deferred the 
oath, or to the fubfequent proceedings, each party will be re- 
ftored to his former fituatioq. We mayftate as an inftance of fraud 
your fuppreffion of a meriting, which eftabliflies my claim againft 
you if, in confequence of my not having the writing, I defer 
the oath to you as to the juftice of my claim ; as it was your 
fuppreflion of my title, and confequently your fraud which in- 
duced mq to dq fo, I may, If I can obtain proof of this fup- 
preflion, obtain reftitution againft the acb by which the oath was 
deferred, as having been occafioned by fuch fraud. 

^Tb’s dccifion is not contrary to that of the law 15,5^ de Excep. 
above referred to. No. ^22 ; which fays, that advefus exceptionem 


^uoqii» modern loco habendum oft > £ modo Ideo interpofilum eft jusjuranduniy ut de ipfo 
contr#dlu| et de re^ non de perfona jurimtis ageretur. 

Si fidejuftbr juraverit, fe dart non oppartere^ exceptione junxjuraodi rcug promittendi 
^tus eft*; atfi, qiiafi omnioo Idem non ftdojuiIi(ret| jurovitf non debet boejuajutan- 
dum rco prumittendi prodefte# 



f# Art. 1 . § 4.3 Of the Decifory Oath^ j* j 

jurhjnrandi non debet dart replicatio dolt mall ; for the fraud fpokfiH 
of iri this law, is only the perjury which the party who deferred 
the oath, may allege to have been committed in the 'taking of it; 
tills perjury cannot be proved by even the moft decifive titles 
afterwards difeovered, becaufe the oath operates as a prefumption 
juris et de jure^ by M'liich what is fworn is conclufively taken to be 
true. Therefore, when you have fworn that you did not owe any 
tiling, tliere cannot afterwards be any queftion, an debeatur. L. 5. 
j de Jiirej. But as the oath has only this authority, infomuch 
as it is deferred, and taken in an effeftual manner, the queftion, 
whether it was fo deferred and taken, is ftill open, quaritur an 
jnratum § 2. and the perfon who deferred it, may Ihew 
that It was not effcfl:tially takea^ by proving your fraud ; that 
is, by proving the artifices which you have ufed to induce him to 
defer it, as in the inftance fuppofed, by your fuppreilion of his 
title. 

As minority Is a caufe of reftitution, minors may fometimea 
obtain reftitution againft the effeft of the oaths deferred by their 
tutors or jthemfelves, with the afliftance of their cufators : this 
cannot be done indiferiminately, it ought not to be done, if 
they had no other proof at the time of deferring the oath, which 
would in that cafe be an aft of prudence. is (hewn by 

Ulpian : ft minor detuleritj et hoc ipfo captum fe dicat, adverfus 
exceptionem jurisjurandi repltcari debebit, ist Pomponius ait. Ego 
autem pifto hanc replicationem non femper ejfe dandam, fed Pra* 
torem debere cognofccre an captus fit, et ftc in integrum rejlituere% 
oiec enim utique qui minor ejl, jhiim fe captum doettif. L, 9. 

Jarej. 


A R T I C L E n. 

Of the Oath of a Party interrogated upon FaBs and Articles. 

_ , When a party fignifies fafts upon which he obtains an 

^ ^ ^ order, that the oppofite party fliall be interrogated by the 

judge, the oath, which is takai upon fuch interrogatory, ia very dif- 
ferent from the decifory oath, for it forms no proof in favour of 
the party by whom it is made, but is evidence againft him. The 
rcafon of the difference is, that the perfon who caufeshis a^ctfary 
to be interrogated upon fafls^aud articles, does fo, not for the pur- 
pofc of having the caufe decided by the anfwer, but merely with a 

view 
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Ticw of deducing fomc proofs, or prefumptions, from the admif- 
fions which the party interrogated may make, or the corttradi£lion$ 
which he may fall into ; ut confitendo vel meniiendo feoneret^ L. 4. 
de Int^. Inj*fae. 

r ^ Obferve, that a perfon who would take adrantage of 
^ the confeflion made by the oppofite party, upon his in- 

terrogatory, cannot divide the anfwer, but muft take it alto- 
gether {a). If, for inftance, I have no proof of the loan which I 
allege that I have made to you of a fum of money, I cannot take 
advantage of your acknowledgment of the loan, and reje£t the ad- 
ditional declaration that you have repaid the money ; but I muft 
take one part with the other; and, therefore, if I would make your 
anfwer a proof of the loan, I muft alfo adiliit it as a proof of pay- 
ment, without requiring* from you any other evidence of that faft ; 
at leaft, unlefs I am in a condition to prove that the payment could 
not be made at the time and place which you allege. With re- 
to thefe interrogatories, fee the ordonnance of 1667, and the 
commentary of Mr, JouJi. 


ARTICLE III. 

0 / the Oath called Juramentum Judiciale. 

r B28 1 called juramentum judiciale is that which the 

^ judge, of his own accord, defers to cither of the parties. 

There are two kinds of it, 1. That which the judge defers for 
the decifion of the caufe,^and which is underftood by the general 
name of juramentum judiciale^ and is fometimes called the fupple- 
tory oath, juramentum fuppletorium. 

a. That which the judge defers, in ord^r to fix and determine the 
amount of the condemnation that he ought to pronounce, and 
which is called juramentum in litem. 


$ L Of the Oath which the Judge defers for the Deeifion of the 

Caufe. 

j. g « The ufc of this oath Is eftabliflied upon the autho- 
■ ^ ^ rity of the law, 31. jf de Jiirej. which fays, folent 

judicH in dubits caufts exaSo jurejurando fecundum eum judicare qui 
Juraveritj* and the law, 3 Cod. de rebus creditis^ where it is faid,. 

« in 


(0) SeeApp. No. XVI* $4. p. 155. and following. 
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in bona fidei contraBibus^ necnon in caUris caufis^ inopii pr9>^ 
iationmn, per judicem jurejnrando^ caufd cognitdy rent decidi opm 
portetr . • 

From thefe texts it follows, that to warrant the application of 
this oath, three things muft concur : 

1. The demand, or the exceptions,' muft not be fully proved, 
as appears by the terms of Z. 3 Cod. — inopia probationum. When 
the demand is fully proved, the judge condemns the defendant 
without having recourle to the oath j and on the other hand, when 
the exceptions are fully proved, the defendant muft be ftifeharged 
from the demand, 

2. The demand, or exceptions, although not fully proved, muft 
not be wholly deftitute o^ proof ; this is the fenfe of the terms in 
rebus duhiis^ made ufe of in the law 31 \ this expreflion is applied 
to cafes in which the demand, or exceptions, are neither evidently 
juft, the proof not being full and complete, nor evidently unjuft, 
there being a fufllcient commencement of proof. In quibusj fays 
VinniuSyfel. quaji. i, judex dubins ijly ob minus plenasprobationes 
allatas. 

3. The judge muft have entered upon the cognizance of the 
caufe, to determine whether the oath ought to be deferred, and 
to wdnch of die parties. This refults from the ten^ co^ijd cogniid^ 
in L. 31. 

This cognizance of the caufe confifts in the examiiia- 
^ ^ tion of the merits of the proof, of tlie nature of the fa£f, 

and the qualities of the parties. When the proof of the fail: which 
is the fubjc£l of the demand, or the exceptions, and upon which 
the decifion of the caufe depends, is full and complete, the judge 
ought not to defer the oath, but to decide •the caufe according to 
the proof. 

Neverthelefs, if the for the more perfeef fatisfaftion of 

his confclence, defers die oath to the party in whofe favour the do 
cifion ought to be, and the fail upon which it is deferred is the 
proper aft of the party himfclf, and of which he cannot be ignorant, 
hecannot refufe to take it, or appeal from the fentence : for, aldiough 
the judge might, and even ought to have decided the caufe in his 
favour, without requiring this oath, the proof being complete, he 
has Hill done no injury by requiring it, fince it coils the party no- 
thing to affirm what is true, and his refufal weakens and deftroys 
the proof which he has made. 

g - When the plaintiff has no proof of his demand, or^hc 
^ ^ proof which he offers only raifes a flight prefumption, 

the judge ought not to defer the oath to him, however worthy of 

credit 
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credit he may be. Ncverthckfs, if the cifciimftancea raifc feme 
doubt in the mind of the judge, he may, to fatisfy bis confcience, 
defo the dath to* the defendant 

So, when the dbmand being made out, the exceptions againft it 
are only fupported bjr circumitances, which ate too flight to war» 
-tailt Weiring the oath to the defendant, the judge may, if he thinks 
-pr^er, defer the oath to the plaintifl^, before he decides in his fa-^ 
-tour. 

I would, however, advife the judges to be rather fparing in the 
^{e of thefe precautions, which occaflon many perjuries. A man 
of integrity does not require the obligation of an oath, to prevent 
his demanding what is not due to him, or difputing the payment 
of what he owes ; and a diflioneft man* is not afrtud of incurring 
the guilt of perjury. In the excrcife of my profeflion for more 
than 40 years, I have often feen the oath deferred ; and I have not 
more than twice known a party reftrained by the fanftity of the 
oath, from perfifting in what he had before aflerted. 

_ _ The proper cafe for deciding by the oatli of the par- 

^ ties is, when the proof is already conCderable, and not 
quite complete. 

From this rule we muft, however, except caufes of great import- 
ance, fuch^s 4 hofe of marriage. In thefe, if the plaintiff fails in 
proof, the defed cannot be fupplied by his oath, but the cafe muff 
be decided with the defendant. 

In ordinary cafes, if the defendant’s proof of his exceptions is 
confiderable, without being complete, the judge ought to fupply the 
deficiency by his oath, in the fame manner as he ought under fimi- 
lar circumftances to fupply, by the oath of the plaintiff, the defici- 
ency in his proof of the demand. 

The judge, in choofing to which of the parties he will defer the 
oath, fliould alfo confider their quajity, which of them is moil: 
worthy of credit, which fhould know moll of the fubjedl } infpeStis 
ferjmarum et caufa nreun^antiis. Cap, Fin. X. de Jufej. 
r o«_ 1 DumouHn, ad L. 3. Cod. de Reh. Cred. Hates as an in- 
llance of incomplete proof which may be, pcrfedled by 
Ac oath of (he defendant, Aat which refults from Ae extrajudicial 
confeffion of a debtor, made in the abfence of Ae creditor, or in 
his prefence, without exprelling Ae circumitances or caufe of Ac 
^bt> 

The books of tradefmen are alfo an incomplete proof of Aeir 
dealings, which may be fupplied by their oaA, when Aey are per- 
Ibns of acknowlc<lged probity, ». 719. 

Tit 
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The doctors ftatc as an inftance of proof, which may be com- 
pleted by the oath of the plaintiff, the depofition of a Angle wit- 
nefs when he is a man of credit ; but it appears by our law that 
it is only in very trivial cafes, that the dcpofition of a Angle witnefs, 
in addition to the oath of a plaintiff, will be fuf&cient to fupport 
the demand. Sec /upra^ ft. 783. 

C 834 ] Although the caufe has in the Aril inftance been de^ 
cided by the oath of one party, the judge of appeal may 
defer the oath to the other if he thinks it preferable, as we fee 
every day. 

[ 83 c 1 remains to obferve the following difference between 
’ an oath deferred by the judge, and that deferred by the 
party : the Arft may be referred back ; whereas, when the oath 
is deferred by the judge, the party muft either take it or lofe his 
caufe j fuch is the praftice of the bar, which is without reafon 
charged by Faber with error ; in fupport of it, it is fufficient to 
advert to the term refer ; for I cannot be properly faid to refer 
the oath to my adverfary, unlefs he has previouAy deferred it tp 
me. Sec Vttm. Sel, 143* («) 


§ II. Of the Oath called Juramcntum in Litem. 


r o ^ -i called juramentum in litenty is that which the 

^ judge defers to a party, for the purpofe of Axing and 
determining the amount of the condemnation, which he ought to 
pronounce in his favour. 

The interpreters of the Roman law diftinguifti ^wo oaths of this 
kind, one of which they call juramentum affecliontsj the other 
mentum veritatis, 

fur amentum aJfeBionis is the oath deferred by the judge to de- 
termine the value of the thing, whereof I have been deprived by 
the fraud of the adverfe party, not as it is confidered in itfelf, but 
according to my own attachment for it. 

The judge will in this cafe eftimate the amount of the con* 
fideratlon, by what 1 fwcar to be the value, that I bond fide fet upon 
it, as a matter of perfonal attachment, a price of affedion which 
may exceed the real value of the thing. 

It is of this oath that Ulpian fays, non eib judice dolt afiimatio ex eo 
quod inter ejl fit ^ fed ex eo quod in litem juratur. Z». 64. Jf. de judic. and 
clfewhcrc, res ex contumacid eefihnatur ultrd rei pretium. L. l-jfn 
in Lit. Jur. 


(«) Theuft of the term refer ^ !n language, would prevent the full ippKca- 

of 0iii atgumwt. The word referreii only fully tranflated by the phraie to refer 




I. 


This 



Of the Suppkt^ry Oath. PP. IV. c.3.-. 

> Thi^ juranuntum (ffeBmis is not in ufe with us ; we only allow 
the juranuntum veritatu. 

r 84*7 i adminiftered, whenever the plaintiff has 

^ lawfully ellablilhed his right to the reftitution of a things 
it only remains to afcertain the fum in which the defendant 
ought to be condemned, for the non-reftitution of things, the 
yalue of which can be known only to the plaintiff. The judge in 
this cafe decides upon the plaintiff’s effimate of the value, having 
firff adminiftered the oath, that it ihall be fairly and confcientioufo 
ly made. 

For inftance, if a traveller has depofited a trunk with an inn- 
keepm’, and the trunk has been llolbn, and nobody bnt the travel- 
kr himfelf knows what was contained in it, the judge can only 
determine the amount of the x:ondemnation by his oath upon tlie 
fubje^. ^ 

r 8 8 1 ' Romans, the judge often allowed the plaintiff 

^ an indefinite latitude as to the fum, at which he eftimat- 
cd the things of which he demanded reftitution, jurart in infinitum 
licet. 

It was however in the diferetion of the judge, when he thought 
proper, tt» limit the fum, beyond which the eftimate fhould not be 
carried, fudex pstefi prafinire certam fummatn ufque adquam juretur. 
JL. S‘-§ i-ff. d. Jit. 

With. US, the judge, after hearing the parties, limits the extent to 
which the oath of the plaintiff, ought to be received, with refpeQ 
to the value of the thing demanded. 

In fixing thi^fum, he fliould pay regard to the quality and fitua- 
tion of the plaintiff, and the greater or lefs degree of probability 
which appears in his allegations : the nature of the caufe ought 
alfo to be taken into confideration •, much lefs indulgence fhould 
be Ihewn to a defendaot, who. had wilfully deprived me of my 
property, than to one who had only been guilty of imprudence 
and want of care. 

Although the judge may have referred the matter to the eftima- 
tion of the plaintiff, without previoufly limiting the fum, he is not 
bound to follow it if it appears exceflive : etfi juratum futrit, licet 
judin eifehert vel mintris condamnare, X. 5. $ 2. d. Jit. 

FINIS. 


VlMif A.8tinAu, taw Printer to Hit Miyelly, 
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ERRATA. 

VOL. I. 

After effeBim read fuppJymg i. tbit cttje a fualUj wKct, 

A ftcr primp idfert Aao;#. 

Note ) for inter dere read intendere^ for non pituet read eenpituMU 
Note \b) after ewilh read •otl naturalise 
For *00114 read invalid. 

Ad finem, dele in, for the period infert a femicolon. 

For or of the debtor read ^ the debtor or^ 

Dele up the. condition. 

For creditor read codebtor » 

For it read them. 

For his read their. 

Dele nevertheleft. 

Tot debts read rights. 

Tot rights read debts. 

Tot of read 

Tranfpofe the femicolon and comma. 

After efate read a moiety only. 

After pjould read not. 

For the aSiio apimatoria limited fir read limited fir the ailioinpitoria. 
Ahtt obligation read that obligation. 

Note {d) Line 3 , betvoeen and by read not. 

For the firmer rather than the latter read the latter rather than thtfirmtr. 
T ranfpofe the comma and femicolon. 

For if the condition of read of the condition if. 

Tot to read or. 

Forr^e /urn that be has paid teid that kt has paid the funs. 

For denied read decided, 

^fter therrfirf read if. 

For him read them. 

Tot fuapurus read queepionit, 
place the period after judicli. 

Dele whereas* 







